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1849. 

Ex  parte  Capper, 
In  the  Matter  of  Thb  London,  B&istol,  and  South  Wales   June  lit  (a). 
Direct  Railway  Company; 

Ain> 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 
Act,  1848. 

X  HIS  was  a  petition  for  winding  up  the  affairs  of  the  A  scrip-holder 
above  Company,  which  was  proyisionally  registered.  The  Ijiy  ^![te^ 
petitioner  became,  in  July,  1847,  the  holder  of  scrip  cer-  ^"^^jj^  hii 
tificates  for  fifty  shares  in  the  Company,  and  receiyed  not  ligned  the 

fubtcriptioii 

back,  on  account  of  the  deposit  on  the  shares,  1{.  per  share,  oontract,  may 
■with  a  certificate  or  memorandum,  to  the  effect  that  the  SSmto*TOd 
holder  of  that  document  would  be  entitled  to  a  pro  rat4  ''P  *^*  ^^" 

^  pany. 

diyision,  on  fifty  shares,  of  any  balance. remaining  after 
final  settlement  of  all  claims  on  the  Company.  He  had 
not,  however,  signed  the  subscribers'  agreement  or  sub- 
scription contract 

Mr.  Malins  and  Mr.  BaggaUay  supported  the  petition, 
and  said,  that  the  petitioner  had  had  no  opportunity  of 
inspecting  the  accounts. 

(a)  These  cases,  under  the  Joint-      gical  place,  in  order  to  publish 
stock  Companies  Winding-up  Acts,      them  as  early  as  possible. 
«re  given  out  of  their  chronolo- 

VOL.  IIL  B  D.  0.  S. 

a. 


1849. 

Exparte 

Gappbb, 

In  re 

Thb  London, 

Bristol,  and 

South  Walis 

Dl&BOT 

Railway  Co. 
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Mr.  Wigram  and  Mr.  Hardy,  for  the  respondents,  object- 
ed, that,  as  the  petitioner  had  not  signed  the  deeds,  he  was 
under  no  liability,  and  was  not  entitled  to  present  the  pe- 
tition. They  also  read  affidavits  to  shew  that  the  majori- 
ty of  the  shareholders,  in  the  proportion  of  seven  to  one, 
were  adverse  to  the  application. 

The  Yice-Chancellob  made  an  order  similar  to  that 
made  in  Exparte  Pocock (a). 

(a)  IDeG.  AS.731. 


June  4th. 


Where  a  share- 
holder in  a 
Bailway  Com- 
pany had 
applied  to  the 
Court  of  Bank- 
ruptcy for 
protection,  and 
had  entered  into 
an  arrangement 
withhiB  cre- 
ditors, under 
7  &  8  Vict 
C.70:— iTeW, 
that  he  could 
not  petition  to 
have  the  Com- 
pany wound  up 
under  the 
Joint-stock 
Companies 
Winding-up 
Act,  without 
serving  the  pe- 
tition upon  the 
trustees  under 
the  deed  of 
airangement. 


Ilx  parte  Walter, 
In  the  Matter  of  Cahebon's  Coalbrook  Steam  Coal,  Swan- 
sea, AND  LONGHOR  RaTLWAT  CoMPANT; 

AND 

In  the  Matter  of  The  Joint-stook  Companies  Winding-up 
Act,  1848. 

JL  HIS  was  the  petition  of  a  contributory  to  the  above 
Company  to  have  its  affairs  wound  up  under  the  Joint- 
stock  Companies  Winding-up  Act 

In  February,  1848,  the  petitioner  had  applied  to  the  Court 
of  Bankruptcy,  under  the  7  &  8  Vict  c.  70,  for  protection, 
and  to  carry  into  effect  an  arrangement  for  vesting  his  effects 
in  trustees,  for  payment  of  his  debts.  On  this  application 
an  arrangement  had  been  made  and  a  trustee  appointed. 

Mr.  Swanston  and  Mr.  Hetherinffton  supported  the  peti- 
tion. 

Mr.  RusseU,  Mr.  JfoZirw,  Mr.  T.  H.  TerreU,  and  Mr.  W. 
W.  Cooper  appeared  for  the  respondents. 

The  Vice-Chancellor  held,  that  the  petition  could  not 
proceed  in  the  absence  of  the  trustees  of  the  deed  of  ar- 
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rangement,  but  gave  no  opinion  whether  an  order  could        1849. 
be  made  upon  it,  if  it  were  serred  upon  them.  £x  paru 

WALnBy 

In  re 

On  the  application  of  the  counsel  for  the  petitioner,  hia     Cambboh's 


Honor  ordered  the  petition  to  stand  over,  with  liberty  to  Stiam  Coal, 
serve  it  on  any  person  not  already  served.  No  further  pro-  ^lohohob** 
ceeding  has  been,  however,  taken.  Railway  Co. 


£x  parte  Phillips, 
In  the  Matter  of  The  Lohdok  and  Wbstmihstbb  Insubakcb    Jufu2&nd. 

COMPAl^T; 

AITD 

In  the  Matter  of  Thb  Joint-stock  Companies  Winding-up 
Act,  1848. 

JL  HIS  was  the  petition  of  a  contributory  to  have  the  af-  Windiog^up 
fairs  of  a  Life  Assurance  Company  wound  up  under  the  ?j  ^  cMe  of 


Joint-stock  Companies  Winding-up  Act,  1848.     The  Com-  "' 
pany  had  been  dissolved,  and  their  business  transferred  to  had  been  du- 
another  Company;  and  there  were  assets  to  the  extent  of  bmineMtnui*- 
4000/.  to  divide  after  payment  of  the  debts.  Sw  offi  "' 

there  remain- 
ing  a  ram  of 

Mr.  Cole  supported  the  petition.  400o;.  to  be 

divided  among 
theiharehold- 

Mr.  Orove,  for  a  director,  consented.  •"• 

Mr.  Ewart,  for  another  contributory,  contended  that  it 
was  not  a  case  for  an  order. 

The  Vice-Chancblloe  considered,  that,  as  there  was  a 
fund  to  be  divided,  the  Act  applied,  and  made  the  order. 


B  2 
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1849. 

Ex  parte  Mcbbell, 
June  22nd.     In  the  Matter  of  The  London  and  South  Essex  Railway 

Company; 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 
Act,  1848. 

A  thareholder  JL  HIS  was  the  petition  of  a  shareholder  to  wind  up  the 
EaSway  Com-  affairs  of  the  above  Company,  which  was,  in  July,  1845, 
PJI^"^^  provisionally  registered  under  the  7  &  8  Vict  c.  110.  The 
■atiified  with  proposed  capital  was  900,000t,  in  18,000  shares  of  601  each, 
•  daced  to  him,  with  a  deposit  of  2i  16a  per  shara  Twenty  shares  were 
m'miecon™  ^Hotted  to  the  petitioner,  and  he  paid  the  deposits  there- 
dividend  in  qh  anj  executed  the  subscribers'  agreement  and  parlia- 

partietumof  '  ^>  '^ 

hii  deposit,  and  mentary  contract  in  respect  of  them, 
■ignationofa  The  petition  and  affidavit  in  support  of  it  stated,  that 
Sl^M^y^'  ^*^®r  persons  had  applied  for  shares,  and  agreed  in  writing 
22f.ofhi8depo-  to  take  them  and  pay  the  deposit;  and  that,  accordingly, 
In  1849  he  pre-  shares  were  allotted  to  them,  but  that  they  refused  or  ne- 
to  have*tSeCo^  glectcd  to  pay  their  deposits  thereon ;  and  that  no  applica- 
SSdlr^rlrt^  tion  had  been  made  to  Parliament  for  a  bill  for  the  pur- 
of  1848,  when  pose  of  authorising  the  construction  of  the  intended  rail- 
to  be  no  debts  Way.  That  the  petitioner,  by  himself  and  his  solicitor,  had 
cSmpmy,  nor  ^^  I^*^  made  repeated  applications  to  the  secretary,  for 
any  asaeto,  ex-  ^j^  inspection  of  the  accounts  of  the  Company,  and  for  an 
might  be  pro-  account  of  the  application  of  the  deposits,  but  had  hither- 
opening  the  ac-  to  been  unable  to  obtain  any  account  whatever. 
^X^^J*^  That,  in  July,  1846,  the  petitioner  received  a  letter 
Bcriben  the       fj-Qm  i\^q  secretary,  stating  that  the  sum  of  11  10«.  per 

amounts  unpaid  ^  f  ^  mt 

on  their  depo-  share,  in  respect  of  the  balance  of  deposits  received,  was 

not  acaw  for  a  ^^  course  of  payment  at  the  office ;  and  that,  as  soon  as  the 

de^^foV^  few  outstanding  accounts  could  be  got  in  and  adjusted, 

ordering  the  the  remaining  balance  would  be  rateably  divided  amongst 

petition  to  stand 

over  to  allow  the  scrip-holdcrs.  That  the  Company  had  not  been  dis- 
the^aSounto  of  solved,  but  had  ceased  to  carry  on  business,  and  that  the 
the  Company,     secretary  and  clerks  had  been  discharged,  and  the  place  of 
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business  of  the  Company  abandoned,  although  its  affidrs 
had  not  been  fully  wound  up;  that  yarious  questions  would 
arise  on  the  winding  up  of  the  affairs  of  the  said  Com- 
pany, which  could  only  be  settled  under  the  provisions  of 
the  Winding-up  Act  That,  in  April,  1846,  the  petitioner 
wrote  to  the  secretary  of  the  Ccmipany,  requiring  to  be 
informed  of  the  amount  then  subscribed,  the  number  of 
shares  applied  for  and  the  number  allotted,  the  amount  of 
the  expenses  the  committee  had  already  incurred,  and  also 
whether  the  committee  had  allotments  made  to  them,  and 
whether  they  took  up  and  paid  for  all  such  allotments. 
That^  in  reply  to  such  letter,  the  secretary  wrote  to  the  pe- 
titioner a  letter  stating  that  the  provisional  directors  could 
not  give  the  information  required,  previously  to  the  general 
meeting  of  the  scrip-holders,  which  had  been  convened  for 
the  7th  of  May.  That  the  petitioner  attended  the  meeting 
of  the  7th  of  May,  and  inquired  of  the  chairman  the  reason 
why  the  whole  of  the  shares  in  the  said  Company  had  not 
been  allotted;  but  the  chairman  declined  to  answer  such 
inquiry.  That,  on  the  16th  of  June,  1846,  the  petitioner 
again  wrote  to  the  secretary  of  the  Company,  stating  that 
he  perceived,  by  an  advertisement,  that  the  Company  had 
been  dissolved,  and  requiring  to  know  whether  it  was  the 
intention  of  the  Company  to  return  the  deposit  in  full  that 
had  been  paid  (22.  15s.  per  share),  and  stating  that,  if  not, 
he  should  instruct  his  solicitor  to  proceed  for  the  recovery 
thereof;  that  the  secretary  in  reply  wrote,  that  he  was  de- 
sired by  the  directors  to  say  that  they  considered  a  suffi- 
cient answer  would  be  given  to  the  petitioner's  letter  by 
referring  him  to  the  terms  of  the  advertisement  issued  by 
the  Company. 


1849. 

Exparte 

Jnrt 

Trb  Lovdov 

▲«D  South 

BSSBX  RaiIt 

WAT  Go» 


In  opposition  to  the  petition,  the  solicitor  to  the  Com- 
pany deposed,  that,  on  the  failure  of  the  bill  in  the  House 
of  Commons  in  the  session  of  1846,  the  promoters  proceed- 
ed to  wind  up  the  affairs  of  the  Company  and  return  the 
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1849.        shareholders  the  surplus  of  the  deposits  paid  by  them,  after 

Ex  parte      deducting  the  debts  and  expenses  incurred  in  and  about 

^/nf**"*      the  said  bill  and  the  application  to  Parliament;  that  the 

"*"*  ftJ^^"    petitioner  received  301  in  part  return  of  his  deposits,  being 

Bfl0u  Bail-    at  the  rate  of  SO^.  per  share,  and  thereupon  he  signed  and 

gave  to  the  secretary  a  letter,  or  memorandum,  as  fol* 

lows: — 

''London  and  South  Essex  Railway  Company, 
"November,  1846. 
"  I  acknowledge  that  I  have  surrendered  to  the  provi* 
sional  directors  scrip  (or  bankers'  receipt)  for  20  shares  in 
this  Company,  numbered  1211  to  1230,  in  exchange  for  the 
first  instalment  in  respect  thereof;  and  I  hereby  undertake 
to  give  such  further  receipt  or  discharge  as  may  be  requir- 
ed by  the  said  directors. 

(Name)  "Hbnby  Mubbell, 

"  No.  294"  (Address)        "  41,  Threadneedle-street 

That,  on  the  29th  of  October,  1846,  the  deponent  pro- 
duced an  account  to  the  petitioner,  who,  after  reading  and 
considering  it,  expressed  himself  satisfied  therewith,  and 
stated  to  the  deponent,  that  he  should  send  his  scrip  to 
the  secretary  and  should  accept  the  amount  proposed  to 
be  returned  as  the  balance  due  to  him  in  respect  of  such 
deposits;  and  that  accordingly,  on  the  Ist  of  February, 
1847,  he  received  3L  5«.  as  the  second  and  final  instalment 
of  3s.  3d  upon  each  of  his  sharea 

Mr.  Malins  and  Mr.  Roocburgh  supported  the  petition. 

Mr.  Lloyd  and  Mr.  Bigg  opposed  it. 

The  Vicb-Chancellob: — 

This  Company,  whether  formally  dissolved  or  not,  is 
substantially  at  an  end,  and  has  for  years  been  sa  There 
are  no  outstanding  liabilities,  and  no  assets  except  such  as 
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may  be  obtained  by  re-opening  tbe  accounts  of  the  direct-        1B49. 

orsy  and  enforcing  contribution  by  recovering  from  such      Sx  parte 

of  the  shareholders  as  have  not  paid  up  their  subscrip-     ^^J^^ 

tions  in  resMCt  of  their  sharea    And  I  must  view  this  as    ^"  Lovdov 

AMi>  South 

the  petition  of  Mn  Murrell  only,  and  the  object  of  it  as  Bbsu  Raut 
being  merely  the  recovery  of  222.,  he  having  received  back 
the  whole  of  his  deposit  except  that  amount.  Now  this  is 
asked  in  a  case  in  which  the  petitioner,  in  1847,  received 
a  second  dividend  under  the  designation  of  a  final  dividend, 
and  in  which  he  does  not  allege  that  he  has  since  disco- 
vered anything  of  vribich  he  had  not  then  notice.  In  this 
state  of  things  I  decline  making  the  order  sought 


Mr.  Moling  asked  that  the  petition  might  be  ordered  to 
stand  over  to  give  the  petitioner  an  opportunity  of  inspect- 
ing the  accounts.    But 

The  YiCB-CHANCEliLOR  dismissed  the  petition,  without 
costs. 


Ex  parte  Holinbwobth  and  Another, 
In  the  Matter  of  Thb  Gbbat  Wbstbbk,  Southebn,  and     «/t«ne  29^. 
Eastbbn  OouimBS,  or  Ibswioh  and  Southamptok  Rail- 
way Compakt;  ato 

In  the  Matter  of  Thb  Joint-stock  Companibs  Winding-up 
AcTi  1848. 

X  HIS  was  the  petition  of  two  of  the  directors  of  the  Where  mem- 
above  Company,  for  the  usual  winding-up  order.  mbnal  coi^ 
The  Company  was  provisiooally  registered  according  to  ?"**?^'^*^ 

the  provisions  of  the  7  &  8  Vict  C.  110.  Company  hare 

Roger  Holinsworth,  one  of  the  petitioners,  in  October,  cnrred  lubfli- 

ties  with  refer- 
eaee  to  the  iat«iid«d  Compaay^  they  an  entided  to  hare  the  aAki  of  the  Company  wound  npi  although 
tach  liabflitifa  may  not  affsct  the  general  Vxly  of  sabecribers. 


.i^tyzyu*^ 


''y^f^/f^*^^  /ti'^^^..^^^/S. 


Railway  Co. 
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1849.        1845,  subscribed  for  200  shares,  and  paid  202.  by  way  of 

Sxporte      deposit 

HoLHiBwomTH,      rpj^^  ^^^^  petitioner,  John  MoUady,  in  October,  1845, 

wiSSS^'     subscribed  for  200  shares,  and  paid  20t  deposit    The  pe- 

SoiJTHBur,AVP  titioners  were  two  out  of  150  provisional  committee-men, 

CouRTixs      and  of  a  committee  of  17  directors. 

Mr.  Prichard,  one  of  the  original  projectors  of  the  Com- 
pany, was  employed  on  behalf  of  the  Company,  as  one  of 
the  engineers,  in  making  plans  and  sections  of  their  in- 
tended line  of  railway,  and  continued  to  make  such  plans 
and  sections  until  November,  1845,  when  it  was  determin- 
ed, at  a  public  meeting  of  the  Company,  that  Mr.  Prichard 
should  proceed  to  complete  the  plans,  sections,  and  book 
of  reference  with  respect  to  a  portion  only  of  the  intended 
line.  The  plans  were  completed  and  deposited,  pursuant 
to  the  standing  orders  of  the  Houses  of  Parliament 

A  special  meeting  of  the  provisional  committee  and  of 
the  committee  of  direction  of  the  Company  was  held  on 
the  23rd  of  December,  1845,  when,  in  consequence  of  the 
general  panic  in  the  railway  market,  it  became  evident  that 
the  Company  could  not  proceed,  and  it  was  thereupon 
agreed  and  resolved,  that  all  further  proceedings  should 
be  suspended,  and  the  same  were  suspended  accordingly. 

Several  meetings  of  the  committee  and  directors  took 
place  after  the  23rd  of  December,  1845,  and  many  of  the 
directors  paid  and  subscribed  sums  of  money  for  the  pur- 
pose of  discharging  the  claims  and  demands  against  the 
Company,  but  not  sufficient  to  meet  all  such  claims  and 
demands. 

The  Company  had  ceased  to  have  any  office  or  place  of 
business,  or  any  officer  or  servant. 

Various  actions  had  from  time  to  time  been  brought  by 
the  creditors  of  the  Company  against  members  of  the  pro- 
visional committee  and  of  the  committee  of  directors;  and 
in  particular,  Mr.  Charles  Barker,  in  October,  1848,  com- 
menced an  action  against  the  petitioners,  for  the  amount 
due  to  him  from  the  Company  for  advertisements.     The 
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action  came  on  for  trial  in  Febmaiy,  1849,  when  a  verdict        1849. 
for  2141  19«.  4d  was  found  for  the  plaintiff,  and  that      Expwte 
amount,  together  with  the  costs  of  the  action,  had  been   Houmwoet h, 
paid  by  the  petitioners  out  of  their  own  pockets.  TBiOmiAf 

Mr.  Prichard  had  also  commenced  actions  against  two  of  8ovTHn»,AH]> 
the  directors,  for  services  rendered  by  him  to  the  Com-      CowraMB 
panj  as  their  engineer;  and  the  petition  and  affidavit  in    KAttWATCo. 
support  of  it  stated,  that  there  were  numerous  other  claims 
and  liabilities  of  the  Company  yet  unsatisfied. 

The  substance  of  the  affidavits  in  opposition  was,  that 
the  Company  had  no  pecuniary  engagements  to  meet,  ex- 
cept a  balance  of  802.,  which  they  could  pay  immediately 
if  necessary.  That  there  was  no  Company,  and  that  there 
never  had  been  any  deed  of  partnership,  the  undertaking 
having  been  stopped  because  a  sufficient  number  of  persons 
did  not  pay  the  deposit  of  21  per  share.  That  there  were 
no  contributors  liable,  their  liability  being  confined  by  their 
allotment  letters  to  the  payment  of  2L  per  share,  which  had 
been  paid  and  applied;  and  that  there  were  neither  assets 
nor  debts  of  the  Company. 

Mr.  Hardy  supported  the  petition. 

Mr.  Bacon  and  Mr.  Wdford  oppos^  it  on  behalf  of  a 
provisional  committee-man,  and  contended,  that  whatever 
liabilities  the  petitioners  might  have  contracted  person- 
ally, there  were  none  affecting  the  general  body  of  share- 
holders, with  reference  to  whom  there  was  no  occasion  for 
the  interference  of  the  Court 

The  Vicb-Chancbllor  saw  no  reason  why  the  petition- 
ers were  not  entitled  to  the  benefit  of  the  Act  of  1848,  for 
the  purpose  of  enforcing  contribution  from  others  who  had 
become  liable,  together  with  them,  to  the  demands  in  re- 
spect of  which  the  proceedings  had  been  taken ;  and  his 
Honor  made  the  usual  order. 
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1849. 

^"""^oti  *     ^  *^®  Matter  of  The  Tbinq,  RBADnra,  and  Basikcmwokb 

Railway  Compant; 

▲VD 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 
Act,  1848. 


In 


In  ctaet  in  XN  this  case  an  order  had  been  made  for  winding  up  the 

•toek  Compa-  affairs  of  the  above  Company,  under  the  Joint-stock  Com- 

MAct7i8«)  P^^^^s  Winding-up  Act     The  Company  had  become  bank- 

requiTM  aei^  jupt  under  the  Act  6  &  6  Vict  c.  Ill,  and  had  no  place  of 

▼ice  of  the  pe-  , 

tition  for  wind-  busiucss  or  oiEca  The  petition  had  not  been  served  on 
^7  npon  tta  ^^^7  One;  but  two  of  the  directors  appeared  by  counsel  at 
bSrSi^"J^  the  hearing,  and  consented  to  the  order. 

in  general,  be 
actual  Benrioe; 

and  an  appear        Mr.  Cho/ndUas,  on  this  day,  stated  that  a  difficulty  had 

anoe  by  coaniel 

to  oonaent,  at  arisen  in  the  Registrar's  office  in  drawing  up  the  order, 
notiSSm"  from  the  circumstance  of  there  being  no  affidavit  of  ser- 
vice of  the  petition,  but  only  a  consent  brief  on  the  part  of 
two  of  the  directors. 

The  Vice-Changellor  said,  that,  as  the  Act  in  terms 
required  the  petition  to  be  served,  the  service  had  better 
be  made  in  this  case. 


June  20th. 


The  petition  was  accordingly  served,  and  an  affidavit  to 
that  effect  having  been  filed,  the  order  was  made,  dated 
after  the  filing  of  the  affidavit 
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1849. 

Ex  parte  Dale, 
In  the  Matter  of  The  Trent  Valley  and  Chester  and      ^^tf  ^3<A. 
Holyhead  Continifation  Railway  Company; 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 
Act,  1848. 

X  HIS  was  a  petition  for  the  usoal  winding-up  order  under  Serriee  of  i«- 
the  Joint-stock  Companies  TVinding  up  Act,  1848.    A  dif-  i^g^p  q^. 
ficulty  bad  arisen  in  the  Registrar's  office  as  to  the  suffi-  J^J^ /Jlit 
dency  of  the  service,  the  petition  haying  been  served  on  fofficiwit  with- 

m  xvui  socooii 

the  solicitor  to  the  Company  only.    The  Company  had  long  of  Act 
ceased  to  have  any  office  or  place  of  business. 

Mr.  OlcLsaey  for  the  petitioner,  submitted  to  the  Court 
whether  the  solicitor  was  not  an  "officer  or  servant  of 
the  Company"  within  the  meaning  of  the  10th  sect  of  the 
Act. 

The  Yioe-Chancellor  thought  not,  and  that  the  service 
was  insufficient 

•^^^^.^y:^  ;?^&A-*^  /i^/^/i.  y^y. 


In  the  Matter  of  The  St.  Georoe's  Steam  Packet  Company  ;    j^^  7^  ^ 

In  the  Matter  of  The  Joint-stock  Companies  Winding-vp 
Act,  1848. 

Joshua  Pim's  Case. 

X  HE  St  Oeorge's  Steam  Packet  Company  was  in  want  of  Forty  sham, 
an  increase  of  capital  in  the  year  1840,  and,  at  a  board  of  2w^,"  ¥^«« 

purchased  by 
B.'b  firther,  and  were  by  his  direction  transfisned  into  the  names  of  A.  and  B.,  without  their  knowledge. 
B.,  after  his  Other's  decease,  and  on  becoming  his  executor,  foond  the  certificates  of  the  shares  among 
hia  frdier^s  papen^  and,  upon  the  request  of  the  managing  director  of  the  Company,  sent  the  certifi- 
cates to  htm  to  be  exchanged.  Instead  of  being  exchanged  they  were  cancelled,  and  other  shares,  being 
old  diaiesi,  were  tnasfetred,  in  the  Company's  books,  to  A.  and  B.,  as  upon  a  sak: — HM,  that,  as  to 
the  forty  shares,  B.  was  properly  exdnded  firom  the  list  of  contribntoiiei^  both  in  his  indiTidual  dia> 
ncter,  and  also  as  repreaentatite  of  his  deceased  frther. 
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1849.        directors  held  on  the  28th  of  August,  1840,  it  was  resolved 

j^^        to  issue  new  shares. 
8t  Gwmb'8        D^mng  the  years  1840,  1841,  and  up  to  the  7th  of  May, 
Stxam  Paoot  1842,  Mr.  Joseph  Robinson  Pirn  was  the  acting  and  man- 

— L        aging  director  of  the  Company,  and  Mr.  Jonathan  Pirn, 
Pm'e  Qassl     j^j^g  i840,  and  until  his  death  in  1841,  was  a  director 
of  the  Company. 

Mr.  Jonathan  Pirn  having  a  sum  of  20002.  in  his  hands, 
as  trustee  for  a  Miss  Gbff,  invested  that  sum  in  forty  of 
these  ''  new  shares,''  and  paid  the  20002.  to  Mr.  Joseph  Ro- 
binson Pim,  the  managing  director;  who,  thereupon,  by  the 
direction  of  Mr.  Jonathan  Pim,  transferred  forty  of  such 
"  new  shares,"  distinguished  by  numbers  2378  to  2417  in- 
clusive, into  the  names  of  Mr.  Thomas  Harvey  and  Mr. 
Joshua  Pim  (the  son  of  Mr.  Jonathan  Pim),  who  were  not 
informed  that  any  shares  had  been  transferred  into  their 
names. 

"New  shares,'*  to  the  number  of  301,  had  been  issued; 
but  it  being  apprehended  that  the  issue  was  illegal,  they 
were  all  called  in  by  the  Company,  except  the  above  forty 
"new  shares;"  and  the  Company  gave  in  exchange  to  the 
holders  of  the  "  new  shares,"  when  called  in,  the  deben- 
tures of  the  Company  for  the  amounts. 

Mr.  Jonathan  Pim  died  in  1841,  having  appointed  his 
son,  Mr.  Joshua  Pim,  an  executor  of  his  will.  Mr.  Joshua 
Pim  alone  proved  his  father's  will,  and  shortly  afterwards 
found  the  certificates  of  these  forty  "new  shares"  among 
his  father's  papers. 

Upon  the  application  of  Mr.  Joseph  Robinson  Pim,  and 
upon  his  promise  to  return  new  certificates  for  the  shares, 
Mr.  Joshua  Pim,  the  executor,  gave  up  the  certificates  of 
these  forty  "new  shares;"  and  thereupon  they  were  en- 
tered in  the  Company's  books  by  their  distinctive  num- 
bers, and  were  cancelled.  Mr.  Joseph  Robinson  Pim,  in- 
stead of  performing  his  promise,  procured  an  entry  to  be 
made  in  the  Company's  books  of  a  transfer  dated  the  18th 
of  January,  1842,  to  the  eflfect  that  forty  old  shares  in  the 
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Company  were  transferred  by  Mr.  Joseph  Robinson  Pirn        1849. 
to  Mr.  Thomas  Harvey  and  Mr.  Joshua  Pim,  the  executor, 
but  the  shares  designated  by  numbers  in  the  maigin  com- 
priaed  twenty-eeyen  only. 

Mr.  Joseph  Bobinson  Pirn  sent  certificates  for  the  desig- 
nated twenty-seyen  shares  only  to  Mr.  Joshua  Pim,  accom-  ^"'^  ^^■* 
panied  by  a  letter,  addressed  to  Messrs.  Harvey  and  Joshua 
14m,  acknowledging  the  receipt  of  the  remaining  thirteen 
shares,  for  the  purpose  of  being  exchanged,  for  which  he 
admitted  himself  to  be  accountable. 

Mr.  Joshua  Pim,  without  acting  further  in  the  matter, 
retained  the  twenty-seven  shares  in  his  possession. 

In  winding  up  the  affairs  of  the  Company  in  the  Mas- 
ter's office,  in  pursuance  of  the  usual  order,  the  official 
manager  prepared  a  list  of  contributories,  including  the 
name  of  Mr.  Joshua  Pim  as  a  contributory  in  respect  of 
forty  shares,  without  qualification. 

After  argument  before  him,  the  Master  (Mr.  Farrer)  ex- 
cluded Mr.  Joshua  Pirn's  name  from  the  list,  giving  the 
following  judgment  in  writing: — 

"  I  do  not  think  that  the  conduct  of  Joshua  Pim,  after 
the  decease  of  his  father,  amounts  to  an  acceptance  of  the 
office  of  trustee  of  the  forty  shares,  part  of  the  301  'new 
shares '  issued  tmder  the  resolution  of  the  28th  of  August, 
1840,  which  were  registered  in  the  names  of  Thomas  Har- 
vey and  Joshua  Pim  by  distinctive  numbers.  Joshua  Pim 
delivered  up  these  shares  to  the  Company  and  they  were 
cancelled  by  the  Company,  consequently  these  forty  '  new 
shares '  have  no  existence.  It  is  difficult  to  consider  this 
act  of  delivering  up  these  shares  so  much  a  dealing  with 
them  as  to  operate  as  an  acceptance  of  the  trust.  If  Joshua 
Pim  is  chargeable  at  all,  I  think  it  must  be  in  respect  of  the 
twenty-seven  old  shares;  but  Joshua  Pim  cannot  be  a  trus- 
tee of  these  shares,  for  it  appears  that  he  believed  he  was  to 
have  back  'new  shares,'  and  therefore  his  act  can  only 
have  reference  to  the  forty  '  new  shares.'    I  am  ftirther  of 
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1849.        opinion,  that,  Thomas  Haryej  being  on  the  books  as  co- 
jn  ft        trustee  with  Joshua  Pirn,  the  latter  has  a  right  to  say  that 

Sv  Qtmat^    **  ™^*  ^^  ^  ^^^y  ^^®  ^^  *^^  trustees  and  (which  is  very 
8TSA1C  PAOKBf  important  in  this  case)  that  his  name  should  stand  second 
— L         in  the  books  of  the  Company.    Hie  name  of  Thomas  Har- 
^^  ^'^     yey  cannot  be  omitted  so  as  to  prejudice  Joshua  Pim.    He 
has  a  right,  I  think,  to  say  that  the  Company,  under  the 
51st  clause,  must  take  all  its  remedies  against  Thomas  Har^ 
yey.    I  think  that  the  firont  place  given  to  Thomas  Hanrey 
shields  Joshua  Pim  from  liability  to  be  included  alone  in 
the  list.    If  the  acts  of  Joshua  Pim  do  amount  to  an  ac- 
ceptance of  the  trust,  they  must  be  referred  to  the  accept- 
ance of  a  joint,  not  an  individual  trust 

"J.W.  P.,  10th  May,  1849." 

Mr.  Bacon  and  Mr.  /.  F.  Prior ^  for  the  official  managers, 
in  support  of  a  motion  by  way  of  appeal  from  the  Master's 
decision. — The  acts  of  Mr.  Joshua  Pim,  the  son,  in  send- 
ing the  certificates  to  be  exchanged,  and  in  receiving  the 
certificates  of  the  twenty-seven  shares  and  the  letter  firom 
Mr.  J.  Robinson  Pim,  acknowledging  that  he  held  the  re- 
maining thirteen  shares  for  Mr.  Harvey  and  him,  was  a 
recognition  of  his  being  the  holder  of  these  shares,  and 
therefore  a  contributory.  And  he  was  solely  a  contribu- 
tory, inasmuch  as  Mr.  Harvey  appeared  to  be  altogether  ig- 
norant of  any  of  the  transactions. 

If  Mr.  J.  Robinson  Pirn's  conduct  in  these  transactions 
was  blameable,  he  must  be  taken  to  be  the  agent  rather  of 
Mr.  Joshua  Pim,  who  had  notice  of  a  part  of  that  conduct, 
than  of  the  Company.  * 

Some  person  ought  to  represent  these  shares  as  a  con- 
tributory, not  being  Mr.  Harvey;  and  Mr.  Joshua  Pim  not 
suggesting  that  he  should  be  put  on  the  list  in  his  repre- 
sentative character,  he  should  be  a  contributory  in  his  in- 
dividual character. 

Mr.  Rotmddl  Palmer  and  Mr.  Pearson,  for  Mr.  Joshua 
Pim,  were  not  called  upon. 
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1849. 

The  Vicb-Chancblloe: —  '•^v— ' 

lure 

Mr.  Joehua  Pirn  haying  been  at  first  associated  with    g,  ^mb's 
Mr.  Harvey  in  the  registered  ownership  of  these  shares,  it  Smam  Paoew 
18  incnmbent  on  the  official  manager  to  shew  that  associa-         -^ — 
tion  destroyed  or  seyered.  m  s  am. 

Mr.  Joshua  Pirn  may  or  may  not  be  personally  liable  in 
his  own  ri^t  to  all  the  creditors  of  this  Company.  On 
that  point,  which  I  do  not  consider  before  me,  I  giye  no 
opinion.  The  question  is,  whether,  as  between  the  Com- 
pany and  him,  they  are  entitled  to  say  that  he  is  liable,  and 
solely  liable,  as  a  contributory  in  respect  of  these  sharea 

I  do  not  question  the  general  proposition,  that  if  a  man, 
without  authority,  professes  to  act  as  agent  for  another, 
who  afterwards  disclaims  the  act,  the  person  who  has  so 
professed  to  act  is  personally  liable.  So  in  general,  a  man 
who  contracts  in  the  joint  names  of  himself  and  another, 
without  authority  from  that  other,  is  personally  liable  him- 
self alone.  The  present  case,  however,  stands  on  peculiar 
grounds:  this  gentleman  had  nothing  whatever  to  do  with 
the  use  originally  made  of  his  name  in  conjunction  with 
that  of  Mr.  Harvey.  He  discovers  accidentally,  or  sub- 
stantially by  accident,  that  that  is  the  case.  Then  an  offi- 
cer of  the  Company  applies  to  him,  as  I  understood  it, — ^at 
all  events,  a  person  acting  on  behalf  of  the  Company  ap- 
plies to  him,  to  substitute  some  other  shares,  or  certificates 
of  some  other  denominations,  for  those ;  which  is  done.  It 
is  plain,  in  my  opinion,  that  this  gentleman  never  meant 
by  that  to  contract  any  different  liability  from  such,  if  any, 
as  he  was  t&en  under.  He  meant  throughout  (if  he  meant 
anjrthing)  to  contract  on  the  joint  account  of  Harvey  and 
himself;  and  the  circumstances  of  the  case  preclude  the 
Company  from  saying,  against  him,  that  he  contracted 
otherwise  than  on  the  joint  account  of  Harvey  and  him- 
self The  conclusion  is,  that,  in  respect  of  these  shares, 
this  gentleman  is  either  liable  with  Mr.  Harvey,  or  second- 
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1849.        arilj  to  Mr.  Harvey,  or  not  at  all.    If  the  official  manager 
/m  r^        wishes  to  make  an  endeavour  to  bring  Mr.  Harvey  on  the 
St.GTOBOB's    ^^*  ^^  application  may  stand  over  for  the  purpose.    I 
Stiax  Paokr  do  not  give  any  opinion  whether  he  can  do  that;  but  I 
am  of  opinion,  that,  as  between  the  Company  and  thid 
gentleman — ^to  which  state  of  things  I  cautiously  confine 
myself-— it  would  be  the  height  of  injustice  to  make  Mr. 
Joshua  Pim  liable  alone;  and  therefore  I  refuse  this  mo- 
tion, with  costs. 


Pxif *8  CA0I. 


After  this  decision  was  given,  the  official  manager  claim- 
ed, before  the  Master,  to  have  the  name  of  Mr.  Joshua  Pim 
placed  upon  the  list  as  executor  of  Jonathan  Pim  in  re- 
spect of  the  forty  cancelled  shares. 

The  Master  decided  against  this  claim,  and  gave  the 
following  reasons  for  his  decision: — 

"  The  testator  Jonathan  Pim,  having  a  sum  of  20002.  in 
his  hands  as  trustee  for  Miss  Goff,  determined  to  invest  it 
in  shares  of  this  Company,  and  accordingly  paid  that  sum 
to  J.  R.  Pim,  a  director,  who  thereupon  transferred  forty 
'  new  shares'  into  the  names  of  Thomas  Harvey  and  Joshua 
Pim  as  trustees.  These  forty  shares  were  called  *  new 
shares,'  because  they  had  been  issued  under  a  resolution 
of  the  directors,  bearing  date  the  28th  August,  1840,  by 
which  the  issue  of  the  new  1002.  shares,  on  payment  of  a 
call  of  502.,  as  set  out  in  the  books  of  the  Company,  was 
authorised  The  forty  shares  had  their  distinctive  num- 
bers from  2378  to  2417 ;  but  of  these '  new  shares'  only  301 
were  in  fact  issued ;  and,  under  the  apprehension  that  they 
had  been  illegally  issued,  they  were  all  called  in  by  the 
Company,  except  these  forty,  and  debentures  of  the  Com- 
pany were  given  to  the  holders  in  exchange.  On  the  death 
of  the  testator,  his  executor  Joshua  found  these  forty  '  new 
shares '  amongst  his  papera 


Pxx'f  Cm. 
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''If  he  had  continued  in  possession  of  them  a  serious  1840. 
question  as  to  their  validity  might  have  been  raised,  and 
might  have  been  tried,  upon  a  call  being  made  in  respect 
of  them ;  but,  upon  the  application  of  J.  R  Pirn,  they  were 
delivered  upr  by  Joshua  Pirn,  and,  being  entered  by  their 
numbers  in  the  books  of  the  Company,  were  cancelled,  and 
have  now  no  existence.  It  is  now  sought  to  make  the 
estate  of  the  testator  liable  to  calls  in  respect  of  these  shares. 
This  is  a  very  different  treatment  from  that  which  the  hold- 
ers of  the  rest  of  the  301  'new  shares'  experienced;  they 
received  and  hold  debentures  of  the  Company,  being  con- 
verted into  creditors  instead  of  holders  of  shares  liable  to 
calls.  As  to  the  twenty-seven  shares,  the  estate  of  the  tes- 
tator can  have  nothing  to  do  with  them ;  they  are  old  shares, 
not  new.  Joshua  Pim  did  not  agree  to  accept  them;  but 
that  is  not  the  claim  raised  by  the  official  manager:  he  seeks 
to  include  hun  in  the  list  in  respect  of  forty  shares,  and  that 
claim  can  be  referred  only  to  the  forty '  new  shares  *  which 
were  in  the  testator's  possession  at  the  time  of  his  death, 
but  which,  as  above  mentioned,  have  been  cancelled.  In- 
dependently of  these  circumstances,  I  do  not  see  upon  what 
ground  the  testator  could  have  been,  or  his  executor  can  be, 
included  in  the  list  He  had  no  interest  in  the  shares, 
either  as  trustee  or  cestui  que  trust  It  appears  to  me  that 
their  transactions  relative  to  these  forty  shares  are  in  such 
a  state  of  confusion  as  to  render  it  impossible  to  include 
any  person  in  the  list  in  respect  of  them.  I  must  exclude 
Joshua  Pim  in  his  representative  character. 

"J.W.F.,  June  20th,  1849." 

Mr.  Bacon  and  Mr.  /.  F.  P^rUyr^  for  the  official  managers,  Jrdy  4M. 
in  support  of  a  motion  by  way  of  appeal  from  this  decision, 
contended,  that,  inasmuch  as  the  Court  on  the  former  mo- 
tion held  that  the  acceptance  of  the ''  new  shares  "  did  not 
bind  the  respondent,  it  followed  that  the  original  liability 
of  the  testator's  estate  remained,  and  that  the  respondent 

VOL.  IIL  c  D.  G.  s. 
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1849.        ought  to  be  placed  upon  the  list  in  his  representatiye  cha- 
jn  re        racter. 

Thb 

Stiax  Pacxk      Mr.  Rounddl  Palmer  and  Mr.  Pearson,  for  the  respon- 
dent,  were  not  called  upon. 


Fix's  Cah. 


The  Vioe-Chancellor: — 

The  question,  to  what  extent  (if  any)  the  estate  of  Jona- 
than Pirn  is  liable  to  the  creditors  of  the  Company,  is  not 
before  me.  The  question  before  me  is  between  his  estate 
and  the  partnership.  I  am  of  opinion  that  the  effect  of 
the  evidence  is  to  establish  that  the  partnership,  by  its 
authorised  agents,  intended  to  discharge  and  did  dischai^ 
the  estate  of  Jonathan  Pim  from  such  liability  (if  any)  as 
it  was  subject  to  upon  the  forty  shares.  I  have  not  now 
to  decide,  nor  do  I  mean  to  touch  or  affect  any  question 
respecting  the  twenty-seven  substituted  shares.  The  re- 
spondent's costs  must  come  out  of  the  estate. 


June  20th.    In  the  Matter  of  The  North  of  England  Joint-stock 

Banking  Company; 

▲VD 

In  the  Matter  of  The  Joint-stock  Companies  Winidng-uf 
Act,  1848. 

Bublinson's  Case. 

a  female  ahare-  X  HIS  was  a  motion  by  way  of  appeal  from  the  decision 
iSLk''^^  of  the  Master.  On  16th  December,  1834,  Ann  Wetherell, 
h  "h^^bMd  spiJ^stcr,  was  the  holder  of  twenty  shares  in  the  above 
ceired  dividends  Company,  by  transfer  from  one  Thomas  Wood,  and  she 
signing  the  divi-  was  duly  registered  and  received  dividends  up  to  her  mar- 
^rti^J^on  ^^^^  ^*^  *^^  appellant,  Frederick  Thomas  Burlinson, 
of  his  ^:--     which  took  place  on  the  26th  September,  1837.     No  set- 

iTeUf,  that  he  '^  '^  ' 

was  not  entitled 

to  be  removed  from  the  list  of  oontributories  under  the  Joini^todc  Companies  Winding-up  Act,  1848, 

although  he  had  not  fulfilled  the  conditions  prescribed  by  the  deed  of  settlement  for  the  purpose  of 

entitling  the  husband  of  a  female  shareholder  to  become  a  member  of  the  Company. 
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tlement  was  made  on  the  marriage,  and  from  the  time  of 
its  solemnization  all  the  dividends  on  the  shares  were 
received  hj  the  husband,  who  had  signed  six  dividend 
warrants  in  the  following  form: — 

"  Capital  Stock  Account     Dividend  Warrant,  81.  5s. 
"  Dividend  on  Twenty  Shares. 
'^  The  North  of  England  Joint  Stock  Banking  Company. 
"  Pay  self  or  bearer  8t  5a,  being  a  dividend  of  8^.  3d 
per  share  on  the  paid  up  capital  stock  of  the  Company,  in 
my  name,  for  the  year  ending  the  Slst  December,  1842, 
as  declared  at  a  general  meeting  held  February,  1843. 
"  Per  pro.  Ann  Bublinson, 

"  P.  T.  BURLINSON. 

"  Newcastle-upon-Tyne,  14th  March,  1843." 

Another  dividend  warrant  was  signed  by  him  in  the 
following  form: — 


"  For  Ann  Bublinson, 


F.  T.  Bublinson.' 


The  material  clauses  in  the  deed  of  settlement  are  set 
out  in  Armstrong's  case  (a). 

Mr.  Swanston  and  Mr.  Eldertoriy  in  support  of  the  motion. 
— ^According  to  the  29th  clause  of  the  deed  of  settlement, 
the  husband  of  any  female  shareholder  who  was  desirous 
of  becoming  a  member  of  the  Company  in  respect  of  the 
shares  vested  in  him  in  that  capacity,  must  give  notice 
in  writing  at  the  Compay's  banking-house  of  such  his  de- 
sire, and  must  comply  with  the  provisions  of  the  deed  of 
settlement  And  by  the  30th  clause,  if  he  does  not  in 
this  manner  elect  to  become  a  member,  he  is  not  entitled 
to  receive  any  dividend.  By  the  Slst  clause,  if  he  neglects 
executing  the  deed  of  settlement,  the  directors  have  power 
to  declare  the  shares  forfeited.    The  remedy  of  the  Com- 

(a)  1  De  G.  &  8.  566. 
C2 


1849. 

Inrt 
Thb  Noeth 
of  bvgluid 
Jon9-nooK 
Burura  Oo. 
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1849. 

In  re 
Thb  North 
OF  Bholaitd 
joikt-stook 
Bahkivo  Co. 

Bvunisov's 
Case. 


pany  for  non-payment  of  calls  is,  therefore,  forfeiture. 
The  respondent  does  not  come  within  any  of  the  defini- 
tions of  a  contributory  contained  in  the  Act  The  shares 
did  not  become  the  property  of  the  husband  absolutely  upon 
the  marriage.  They  were  merely  choses  in  action,  which 
he  had  a  possibility  of  acquiring  by  reducing  them  into 
possession.  The  receipt  of  the  dividends  upon  them  was 
not  a  reduction  into  possession,  for  that  receipt  was  in  the 
character  of  agent  of  his  wife.  This  was  so  decided  in  the 
case  of  Hart  v.  Stephens  (a),  where  the  Court  of  Queen's 
Bench  held,  that  the  receipt  of  interest  by  a  husband,  on 
a  promissory  note  given  to  his  wife,  was  not  a  reduction 
into  possession,  nor  even  any  evidence  of  such  reduction 
into  possession,  but  must  be  considered  as  a  receipt  by 
him,  not  in  his  own  right,  but  as  agent  for  his  wife.  More- 
over, the  Company,  by  taking  the  dividend  warrants  in 
the  form  in  which  he  had  signed  them,  by  procuration  of 
his  wife,  accepted  her  as  a  shareholder,  without  participa- 
tion on  the  part  of  her  husband,  according  to  the  principle 
on  which  your  Honor  decided  Angas's  case  (6).  [They  also 
cited  Harwood  v.  Fisher  (c).] 


Mr.  Bacon  and  Mr.  HeacUam,  for  the  official  manager, 
were  not  called  upon. 

The  Vice-Chancbllor:^— 

This  case  is  not  in  the  least  degree  affected,  in  my  opin- 
ion, either  by  the  clauses  referred  to  in  the  deed  of  set- 
tlement, or  by  Angas's  case,  or  by  the  question,  if  it  is  a 
question,  whether  the  shares  have  been  reduced  into  pos- 
session by  the  husband.  The  husband  appears  to  me  most 
clearly  liable.  In  Angas's  case  the  Company  had  never 
contracted  with  Mrs.  Angas  otherwise  than  as  a  married 
woman  having  separate  estate.   The  only  question  is,  whe- 

(a)  6  Q.  B.  937.  (&)  1  De  0.  ^r  S.  560. 

(c)  1  Y.  &  C,  Exch.,  110. 
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ther  the  wife's  name  should  be  on  the  list  as  well  as  the      nJ;^^ 

husband's.  in  re 

Thi  Noeth 

Mr.  Baccn. — That  is  arranged  between  the  parties,  in  the    joJmtooii 
event  of  the  husband  being  on  the  list  Ba»mo  Co. 

BVELI]I80V*8 

The  Vice-Chahcellor: —  C*"- 

I  only  decide  that  the  husband's  name  must  be  there. 
Motion  refused,  with  costs(a). 
(a)  See  Sadler's  ecue^  post,  p.  36. 


In  the  Matter  of  The  Borouqh  of  St.  Maryleboitb  Bank-  Julv  4^A,  7th, 
ING  Company  ;  *  ^^^** 

▲im 
In  the  Matter  of  The  Joint-stock  Companies  Windinq-up 
Act,  1848. 

Davidson's  Case. 

jL  his  was  a  motion  on  behalf  of  Mr.  Alexander  David-  ^^  manager  of 
son,  by  way  of  appeal  from  the  decision  of  the  Master,  who  •  *»nkiiig  ^ 
had  placed  the  appellant's  name  upon  the  list  of  contribu-  oe  held  abarea, 

^      .       ^     ^,        ,  ^  induced  a  friend 

tones  to  the  above  Company.  D.,  Uving  in  the 

The  St.  Marylebone  Joint-stock  Banking  Company  was  ^IS^^Uie 
established  in  1836,  and  commenced  business  on  or  about  ?^P"7.'*^ 

*  .  deed  for  100 

the  5th  of  September,  in  that  year,  and  Mr.  David  Hannay,  tharet,  upon  tha 
a  shareholder,  was  appointed  manager  of  the  Company.       rf  wWdU  mi?' 
In  October,  1837,  Mr.  Hannay,  who  was  a  friend  of  the  ^"Sirc^!"^ 
appellant,  waited  upon  him  at  Ludlow,  where  the  appellant  gany's  booki, 
was  the  manager  of  the  branch  there  of  the  Commercial  shares  that 
Bank  of  England,  and  informed  the  appellant  that  he  was  tnuufeired  by 

him  to  other 
paitieSy  ahoold  be  transferred  for  him  by  the  Directers,  and  that  he  should  receive  nothing,  nor 
inenr  any  UaUtily  in  respect  of  the  shares.  After  disposing  of  thirty  shares,  the  purchase-money 
fcr  which  was  paid  to  the  Directors,  D.,  in  pursuance  of  the  arrangement,  transferred  the  re- 
mainder back  to  the  manager,  by  assigning  it  to  him  and  his  successors  in  office.  He  never  re- 
eeired  or  paid  anything  in  respect  of  the  shares,  and,  eight  years  after  the  last  transaction,  tl^e  aflairs 
of  the  Company  were  wound  up  under  the  Joint-stock  Companies  Winding-up  Act,  1848  : — Hdd, 
that  the  eflect  of  the  transaction  was  to  hdd  out  D.  as  a  partner)  to  induce  others  to  become  members 
of  the  Company,  and  that  he  was  properly  pbiced  on  the  list  as  a  contributory. 
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1840.        anxious  to  increase  the  list  of  shareholders  in  the  St 
In  re        Marylebone  Joint-stock  Banking  Company,  and  that  he 
JwB^Runmra  ^^^  *^®^  making  a  tour  for  that  purpose,  and  expected 
^-         to  induce  a  good  many  of  his  personal  friends  to  join  the 
Davimov's     Company.    He  asked  the  appellant,  as  a  favour,  to  allow 
100  shares  in  the  Company  to  be  placed  in  his  name,  un- 
til such  shares  could  be  disposed  of  and  transferred  to  other 
persons,  stating,  that,  in  the  meantime,  the  shares,  though 
placed  in  his  name,  were  to  be  the  property  of  the  Company. 
The  appellant  acceded  to  this  request,  and  Mr.  Hannay 
gave  him  the  following  memorandum  in  his  own  hand- 
writing:— 

"  Ludlow,  18th  October,  1837. 

''  Dear  Sir, — On  the  part  of  the  Borough  of  St  Maryle- 
bone Bank  I  hereby  engage  to  transfer  for  you  at  par,  100 
shares  of  stock  of  that  Company  held  by  you,  and  to  keep 
you  out  of  cash  advance,  and  protect  you  against  all  loss 
by  the  said  Company,  until  the  same  is  transferred  to 
other  parties;  and  I  am, 

"  Dear  Sir,  yours  sincerely, 

"  David  Hannay,  Manager." 

Upon  this  memorandum  being  given  to  him,  and  on  the 
above-mentioned  arrangement,  the  appellant  executed  the 
deed  of  settlement  of  the  St  Marylebone  Joint-stock 
Banking  Company,  and  Mr.  Hannay  delivered  to  him 
scrip  representing  100  shares.  While  Mr.  Hannay  was 
at  Ludlow,  the  appellant,  at  his  request,  signed  three 
transfers  for  thirty  of  the  100  shares  in  his  name,  upon 
which  occasion  Mr.  Hannay  gave  him  the  following  me- 
morandum in  his  own  handwriting: — 

"  Ludlow,  18th  October,  1837. 
"  Mr.  Alexander  Davidson  has  handed  me  three  trans- 
fers of  shares  of  St.  Marylebone  Bank  to  Messrs.  Terry, 
M'Evily,  &  Lloyd,  in  all  thirty  shares,  for  which  I  have 
to  receive  on  his  account  1802.,  and  which  sum  I  will  place 
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to  the  credit  of  his  cash  account  credit  on  stock  with  the        1^9. 
Borough  of  St  Marjlebone  Bank,  when  received.  jn  rt 

"  David  Hakhay,  Manager."      ^^.V^^:. 


Upon  receiving  this  memorandum,  the  appellant  handed 


Co. 


to  Mr.  Hannay  scrip  for  thirty  of  the  100  shares.  By  ^^J]^*" 
his  affidavit  in  support  of  the  motion,  the  appellant  de- 
posed, that  it  never  was  intended  that  he  should  become 
a  shareholder  and  partner,  but  that  it  was  agreed  that  the 
shares  taken  by  him  should  be  the  property  of  the  Com- 
pany, and  that  he  should  have  no  interest  whatever  there-; 
in,  nor  be  in  any  way  liable  for  calls  or  otherwise,  or  to  re- 
ceive any  dividend  or  interest;  and  that  the  transaction 
with  respect  to  the  100  shares  was  for  the  benefit  and  on 
the  account  of  the  Company. 

The  arrangement  made  between  the  appellant  and  Mr. 
Hannay  was  communicated  by  the  latter  to  the  then  di- 
rectors of  the  Company,  and  was  ratified  and  approved, 
a  minute  thereof  being  inserted  in  the  board  minute  book 
of  the  directors,  and  signed  by  CoL  Stanhope,  the  chair- 
man, as  follows: — 

"  The  manager  represented  that  he  had  allotted  to  Mr. 
Davidson,  of  the  Commercial  Bank  of  England,  Ludlow, 
100  shares  of  stock,  on  the  understanding  that  such  shares 
as  he  could  not  transfer  there,  should  be  transferred  for 
him  at  par  here,  and  that  he  had  transferred  thirty  of  the 
shares,  twenty  to  Mr.  Terry,  five  to  Mr.  M'Evily,  and  five 
to  Mr.  Lloyd.'' 

The  seventy  shares,  the  residue  of  the  hundred,  remained 
in  the  appellant's  name  until  May,  1841,  when  he  received 
a  letter  dated  10th  of  May,  1841,  from  Mr.  Hannay,  as  fol- 
lows:— 

"  Borough  of  St.  Marylebone  Bank,  London. 
"  10th  May,  1841. 
"  My  dear  Sir, — I  now  inclose  a  transfer  of  the  seventy 
shares  of  stock  held  by  you.     When  you  took  them  our  di- 
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^849^      rectors  undertook  to  relieve  you  of  them  at  any  time,  at 
par.    They  have  been  at  a  discount  for  some  time,  and 
^miw  there  is  no  prospect  of  an  improvement    When  you  re- 
turn the  transfer,  send  the  scrip  certificates  also." 


Datidsoh's 
Cam. 


The  deed  of  transfer,  inclosed  with  this  letter,  was  in 
the  usual  form,  except  that  the  assignment  was  expressed 
to  be  to  Mr.  Hannay  and  his  successors  in  office,  in  trust 
for  the  directors. 

Immediately  upon  receiving  the  letter  of  10th  Hay, 
1841,  the  appellant  executed  the  transfer,  and  returned  it 
to  Mr.  Hannay,  with  the  scrip  certificates  for  the  seventy 
shares,  in  the  following  letter: — 

'^  Commercial  Bank  of  England,  Manchester, 
"  11th  May,  1841. 
"  My  dear  Sir, — I  am  favoured  with  your  letter  of  the 
10th  instant,  inclosing  transfer  of  the  seventy  shares  in 
your  bank,  held  in  my  name,  to  you  as  manager  of  the 
bank,  which  I  now  return  executed.  I  also  inclose  the 
scrip  certificates.  This  will  close  the  transaction  as  to 
these  shares;  and  I  shall,  therefore,  feel  obliged  by  a  few 
lines  intimating  officially  that  the  matter  has  been  closed 
accordingly,  and  the  balance  standing  at  my  debit  wiped 
ofi*.  "  I  am,  &a, 

"  Alexander  Davidson." 

Mr.  Hannay  thereupon  acknowledged  the  receipt  of  the 
transfer  and  scrip  certificate  by  the  following  letter: — 

"  Borough  of  St  Marylebone  Bank,  London, 
"  15th  May,  1841. 
"  My  dear  Sir, — ^I  am  duly  favoured  with  your  letter  of 
the  11th  instant,  inclosing  transfer  of  your  seventy  shares 
of  stock  of  the  St  Marylebone  Bank  to  me  as  manager,  for 
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behoof  of  the  bank,  with  the  scrip  oertificates  thereof;  the      ^^^\ 
balance  at  jour  debit  in  our  book  is  thus  extinguished 
"  I  am,  my  dear  Sir,  yours  sincerely, 
D.  Hannay,  Manager/' 

Datimnw'i 

The  appellant  never  paid  any  call  or  other  sum  of  mo-  ^^^ 
Hey  upon,  and  never  received  any  dividends  or  other  sum 
of  money  in  respect  of  the  shares,  nor  was  his  name  ever 
included  in  any  account  or  return  under  the  7  Geo.  4,  a 
46,  as  a  member  of  the  Company;  nor  did  his  name  ap- 
pear in  the  entry  or  register  of  the  members  of  the  Com- 
pany, as  filed  at  the  Stamp  Office. 

The  transfer  of  the  seventy  shares  into  the  name  of  Mr. 
Hannay  was  among  the  papers  of  the  Company,  and  the 
account  in  his  name  in  respect  of  all  his  shares  was 
balanced  and  closed,  and  the  transfer  of  the  seventy 
shares  had  been  entered  in  the  r^istry  book  of  the  Com- 
pany, and  was  duly  registered  at  the  time.  The  name 
of  Mr.  Hannay,  as  the  transferee,  appeared  to  have  been 
afterwards  scraped  out,  but  it  did  not  appear  by  whom  or 
under  what  circumstances.  The  appellant,  however,  did 
not  in  any  manner  authorise  the  erasure. 

The  following  were  the  stipulations  of  the  deed  of  set- 
tlement, which  were  referred  to  in  the  argument 

''  Ist  That  the  said  several  persons  and  parties  hereto 
of  the  first  part,  who  are  hereinafter  distinguished  by  the 
title  of  proprietors,  and  such  other  persons  as  shall  become 
proprietors  as  hereinafter  mentioned,  shall,  upon  their  re- 
spectively executing  these  presents,  or  the  supplementary 
deed  thereto,  as  hereinafter  mentioned,  be  and  become  pro- 
prietors of  the  Company  hereby  established,  under  the 
regulations  hereby  contained;  and  that  such  proprietors 
shall  be  and  form  a  Company,  by  the  name,  style,  or  title 
of  ^  The  Borough  of  Saint  Marylebone  Joint-stock  Banking 
Company.^ 
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1849.  <<  4tL  That  the  capital  or  joint  stock  of  the  said  Company 

^"TT^      shall  be  l,000,0002w  divided  into  40,000  shares  of  25L  each ; 

^iiM'B::i^a  but  that  the  said  capital  may  be  increased  by  making  ad- 

^'  ditional  shares,   in  such  manner  and  to  such  extent  as 

Dayimob's  hereinafter  provided  for;  and  that  the  shares  which,  at 
the  date  of  these  presents,  have  not  been  taken  or  sub- 
scribed for,  and  also  those  which  may  hereafter  be  created 
as  hereinafter  provided  for,  shall  be  allotted  and  distri- 
buted to  such  persons,  and  in  such  manner,  as  the  board  of 
general  directors  of  the  said  copartnership  for  the  time 
being  shall  think  advisable. 

''  13tL  That  every  person  in  whose  name  any  share  or 
shares  in  the  said  copartnership  shall  be  held  or  stand, 
shall,  to  all  intents,  effects,  and  purposes  whatsoever,  be 
deemed,  both  at  law  and  in  equity,  the  absolute,  sole,  and 
beneficial  owner  and  proprietor  thereof,  and  shall,  as  such, 
be  the  only  person  known  to,  or  recognised  by,  the  said 
copartnership,  in  all  votes,  transfers,  notices,  payments,  re- 
ceipts, and  other  matters  relating  to  the  same;  and  the  said 
copartnership  shall  not  in  any  case  be  bound  to  notice,  or 
be  affected  by  or  with  express  or  other  notice  of  any  trust, 
or  equitable  charge  or  lien,  imposed  or  intended  to  be  im- 
posed on  any  such  shares  or  share,  or  by  or  with  any  gift 
thereof  by  way  of  legacy,  unless  and  until  the  legatee  or 
party  who  shall  claim  under  or  by  virtue  of  any  such  equi- 
table charge  or  Ken,  shall  have  been  duly  admitted  as  a 
proprietor,  as  hereinafter  mentioned/' 

July 

^h  h  1th.  jf  p.  Bacon  and  Mr.  LitSSy  in  support  of  the  motion. — 
These  shares  were  never  the  property  of  the  appellant;  he 
was  merely  a  trustee  of  them  for  the  Company,  and,  eight 
years  ago,  he  retransferred  them  to  Mr.  Hannay,  with  the 
concurrence  of  the  Company.  It  cannot  be  held,  that,  in 
this  state  of  circumstances,  any  liability  in  respect  of  them 
can  attach  to  the  appellant  [The  Vice-Glumcdlor, — ^Was 
it  suggested  before  the  Master,  that  the  appellant  might  be 
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dischai^ged  firom  liability,  and  that  Mr.  Hannay  and  the  ^1849. 
directors  might  be  liable?]  That  view  was  not  suggested, 
because  the  appellant  contended  that  he  had  never  been 
li^le  upon  the  sharea  [The  Vice-ChancMar. — ^I  suppose 
his  opponents  contended  that  he  had  held  himself  out  to  DATiiM»v*f 
others  as  a  member  of  the  Company,  and  could  not,  there- 
fore!, be  heard  to  allege  that  he  was  not  a  partner.]  As 
his  name  was  never  returned  to  the  Stamp  Office  as  that 
of  a  partner,  no  one  had  a  right  to  consider  him  a  member 
of  the  Company.  Before  he  executed  the  Company's  deed, 
he  received  the  undertaking  of  October,  1837,  protecting 
him  from  all  liability.  This  engagement  between  him  and 
Mr.  Hannay,  the  manager,  was  brought  before  the  direc- 
tors, and  there  is  a  minute  of  it  upon  the  books,  signed  by 
the  chairman.  After  this  length  of  time,  the  validity  of 
the  transaction  cannot  be  disputed  by  the  Company,  in 
whose  books  the  entry  is  found,  and  of  which  the  mem- 
bers must  be  taken  to  be  cognisant.  But,  if  the  appellant 
ever  came  under  any  liability,  he  was  exonerated  by  the 
deed  of  transfer,  the  validity  of  which  has  remained  un- 
questioned during  eight  yeara  [They  cited  TayUyr  v. 
Hughes  (a).] 

Mr.  Lhyd  and  Mr.  Hetherington,  for  the  official  manager, 
in  opposition  to  the  motion. — ^The  first  question  is,  whether 
either  the  arrangement,  or  the  transfer  on  which  the  appel- 
lant relies,  was  a  contract  of  such  a  nature,  as  the  directors 
had  power  to  enter  into,  on  behalf  of  the  Company.  Nei- 
ther of  them,  according  to  the  rules  of  the  Company's  deed, 
answers  this  description.  The  transfer  is  expressed  to  be 
made  to  Mr.  Hannay  and  his  successors  in  office,  in  trust  for  *" 
the  directors.  [The  Vice-Chancellor. — If  those  expressions 
were  taken  out  of  the  deed,  there  would  perhaps  be  nothing 

(a)  2  Jones  &  Lat.  24, 
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id49.        in  the  case.  The  assignment  seems,  in  other  respects,  to  be 
in  the  form  of  an  ordinary  transfer.]   The  question  is,  could 
'l^Knro  *^^  appellant  have  enforced  either  of  the  alleged  contracts 
^'  against  the  Company,  or  was  it  within  the  scope  of  the  au- 

Datimoh'i  thority  conferred  upon  the  directors?  Another  import- 
ant question  is,  whether  it  is  not  clear  that  the  object  of 
the  parties  was  to  induce  other  persons  to  become  share- 
holders by  holding  out  the  example  of  the  appellant,  who, 
from  his  situation,  must  have  been  supposed  to  have  good 
opportunities  of  acquainting  himself  with  the  circumstan- 
ces and  prospects  of  the  Company,  and  of  forming  a  sound 
opinion  upon  them.  Those  who  subscribed  upon  the  faith 
of  a  representation  that  the  appellant  was  a  shareholder, 
cannot,  when  they  claim  to  have  his  contribution  to  the 
losses  which  have  arisen,  be  answered  by  referring  to  a  pri- 
vate understanding  between  the  appellant  and  Mr.  Hannay. 
Taylor  v.  Hughes  does  not  apply,  because  in  that  case  there 
had  been  a  real  sale  and  transfer  of  the  shares.  On  the 
other  hand,  the  cases  of  Preston  v.  Grand  Collier  DockGomr 
pony  (a)  and  Mangles  v.  Grand  GoUiei'  Dock  Company  (6), 
are  in  favour  of  the  respondent 

Mr.  Bacony  in  reply. — By  the  4th  clause  of  the  deed  of 
settlement,  the  directors  may  deal  with  the  shares  as  they 
think  fit  They  acted  upon  this  clause,  and  did  their  best 
to  distribute  the  undisposed-of  shares.  Their  manager  in- 
duced the  appellant  to  accede  to  the  arrangement,  under 
which  alone  he  accepted  shares.  Would  any  shareholder 
have  objected  to  such  arrangement  being  entered  into?  A 
memorandum  of  it  was  entered  in  the  Company's  books. 
'  It  was  acted  upon  by  the  Company.  The  Company  re- 
ceived the  dividends  upon  the  shares,  and,  when  some  of 
the  shares  were  sold,  tlie  Company  received  the  purchase- 

(a)  11  Sim.  327.  (h)  10  Sim.  619. 
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money,  the  appellant  receiving  nothing  whatever.     The        1849. 

appellant  was  treated  throughout  as  an  agent  to  procure 

shareholders  in  his  own  neighbourhood,  for  the  benefit  of 

the  Company.     He  gained  nothing,  and  intended  to  gain 

nothing  by  it    How  can  it  be  contended  that  he  is  to  be     Patimov*! 

exposed  to  liability?    [The  Vice'Chancdhr.—The  fact  re-        ^^* 

mains  that  he  was,  with  however  fair  intentions,  a  party  to 

a  transaction  by  which  the  thing  that  was  made  to  appear 

was  not  the  thing  that  was.]     The  shareholders  might 

have  inspected  their  own  minute  books  if  they  thought 

fit    If  they  did  not  think  fit  so  to  do,  but  chose  to  trust 

to  their  directors,  they  must  be  bound  by  the  exercise  of  the 

discretion  with  which  they  intrusted  their  officers.    It  is 

not  pretended  that  the  appellant  intended  to  deceive  any 

one,  nor  is  there  even  a  suggestion  that  any  one  individual 

has  been  actually  deceived,  or  induced  to  take  shares,  by 

the  notion  that  the  appellant  was  a  shareholder.    Not  a 

single  instance  of  that  kind  is  brought  forward. 

Cur.  adv.  vult. 

The  Vicb-Chancbllob: — 

I  have  considered  this  case,  and  particularly  the  affi*  j^fy  loth, 
davit  of  Mr.  Davidson.  From  the  materials  before  the 
Court,  it  appears  to  me  a  just  inference  that  the  transac- 
tion of  1837,  respecting  the  100  shares,  of  which  seventy 
are  in  question,  was  devised  and  carried  into  effect  by 
the  parties  to  it,  for  the  purpose  of  enabling  or  accrediting 
a  fallacious  representation  that  Mr.  Davidson  had  taken, 
and  was  the  holder  of,  those  shares  om  his  own  account, 
and  at  his  own  risk;  the  object  having  been  (such,  at 
least,  is  judicially  my  inference)  to  induce  or  encourage, 
by  means  of  which  this  was  a  part,  the  taking  of  shares 
by  persons  whom  Mr.  Hannay  or  the  directors  might  think 
it  advantageous  or  useful  to  add  to  the  Company.  If  this 
was  so,  a  court  of  justice,  at  least,  must  regard  the  trans- 
action as  unfair,  and  treat  it  as  one  tainted  with  deceit 
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1849.  Hr.  Davidson's  counsel  have  argaed  that  it  had  no  other 

In  f«        meaning,  no  other  effect,  than  to  constitute  him  an  agent 
■oiri  BAjTMai*  ^^  *^®  Company  or  the  directors,  for  the  disposal  of  the 
Co-  sharea  I  cannot  accede  to  the  argument  Had  the  nature  or 

DATiMov'fl  the  intention  of  the  transaction  been  so,  it  would  have  been 
^"'^  constructed  and  managed,  I  think,  in  a  different,  a  plainer, 
and  a  simpler  manner.  The  learned  counsel  also  contend* 
ed  that  it  was  not  proved  that  any  person  had  been  in  fact 
misled;  but  the  intention  was,  in  my  judgment,  to  deceive. 
It  has  not  been  proved  or  alleged  that  strangers  did  not, 
and  I  think  it  reasonable  to  assume  that  strangers  did,  be- 
come shareholders  after  the  transaction.  If  they  did  so,  it 
seems  to  me  likewise  right  to  presume  that  they  became 
shareholders  in  the  belief  that  it  was  truly  what  it  was 
ostensibly. 

Nor  do  I  hold  that  the  case  of  the  shareholders  who 
were  so  bon&  fide  before,  and  afterwards  continued  so,  is  to 
be  disregarded  in  considering  this  controversy. 

In  the  circumstances  as  I  view  them,  the  shareholders 
generally  desiring,  as  I  must  take  it,  to  hold  Mr.  Davidson 
to  the  seventy  shares,  as  the  true  proprietor  of  them,  for 
every  purpose,  as  between  him  and  them,  I  should  cer- 
tainly, had  the  transfer  and  arrangement  of  1841  not 
taken  place,  have  decided  in  conformity  with  the  Master's 
conclusion.  But  do  they  vary  the  case?  In  my  opinion 
not  That  business  was  a  mere  ceremony  consequent  on 
the  affair  of  1837,  or  rather,  perhaps,  a  part  of  it 

I  cannot  interfere  with  the  Master's  decision  in  this 
matter;  but,  though  refusing  the  motion,  I  do  not  hold 
myself  bound  to  do  so  with  costs,  especially  as  I  am  not 
satisfied  that  Mr.  Davidson  had  well  considered  the  trans- 
action before  he  consented  to  become  a  party  to  it,  or  that 
he  thought  himself  acting  with  impropriety. 
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1849. 

In  the  Matter  of  Thb  St.  Gborgb's  Stbam  Packbt  Compakt;     j^y  g^. 

AVD 

In  the  Hatter  of  Thb  Joint-stock  Companibs  Windino-up 
Act,  1848. 

Maguibb's  Casb. 

X  HIS  was  a  motion  on  behalf  of  John  Francis  Magoire,  tIm  owner  of 
iqypealing  from  the  decision  of  the  Master  who  had  placed  aSteun-pAck^ 
him  on  the  list,  as  a  contributory  in  respect  of  two  shares  ^2^*^ 
in  the  above-named  Company.  them  to  hi*  Mn, 

The  17th  clause  of  the  Company's  deed  of  constitution  which  wm  not 
gave  a  general  power  to  the  shareholders  to  alien  their  JJSTnaf^torod 
shares,  and  prescribed  a  form  of  transfer  of  the  shares  to  ™  *^  ^: 

*'  fanj  •  books, 

be  executed  by  the  transferor  and  transferee ;  and  the  18th  nor  otherwiM 
clause  provided,  that  every  transfer  should  be  delivered  owdi^toSie 
to,  and  kept  by  the  Company,  and  a  memorial  thereof  gJ^^^J^ 
entered  in  a  registry,  to  be  kept  for  the  purpose,  and  that,  «n»titation. 
until  that  was  done,  the  purchaser  should  have  no  part  or  not  awu«  of 
share  of  the  profits,  nor  any  interest  or  vote.  By  a  rule  of  the 

The  30th  clause  of  the  deed  vested  all  the  power  of  man-  ConipMy,every 

^  proprietor  wu 

agement  in  the  directors,  and  also  vested  the  custody  of  alwayi  entitled 
their  proceedings  and  of  all  the  books  of  the  Company  in  ea^bytheCom- 

them.  pany^iveeielv 

^^^  and  the  eon. 

By  a  regulation  of  the  directors,  the  proprietors  or  opw^eraiocca- 

shareholders  were  entitled  to  a  firee  passage  in  the  Com-  certificates  from 

pany's  vessels.  The  appellant's  father,  being  a  shareholder,  ^^  thiuhe^' 

transferred  into  the  appellant's  name  two  shares,  for  the  ^»F?pri- 

^  *  ^  ^  etor,  which  en- 

purpose  of  enabling  him  to  make  voyages  between  Dublin  titled  him  to  a 
and  London,  in  the  latter  of  which  places  the  appellant  and heiSo' 
was  keeping  his  terms,  to  enable  him  to  be  called  to  the  Soite*!^  Se 

bar.  Company's 

books  in  respect 
of  these  certifi- 
cates, as  proprietor,  and  obtained  a  free  passage  accordingly,  but  he  never  receiTed  dividends,  nor 
did  any  other  act  as  a  proprietor: — Sda,  tlut  the  son  was  a  contributory  in  respect  of  such  two 


^^2..-^     ^^-e   ^^.fff^J^^fJT 
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1849.  The  appellant's  name  was  never  returned  to  the  Joint- 

"  j^^  ^      stock  Registry  Office  as  that  of  a  proprietor. 
Thi    ^         The  appellant  deposed  that  he  was  altogether  ignorant 
StkamPaokit  of  the  shares  having  been  transferred  into  his  name, 

L         although  he  had  obtained  from  the  office  of  the  Company 

^Cij™'     certificates  by  means  of  which  he  had  a  free  passage  in 
the  vessels  of  the  Company. 

The  certificate  for  a  free  passage,  which  was  handed  to 
him  on  those  occasions,  and  its  counterfoil,  which  was  re- 
tained by  the  Company,  were  in  the  following  form: — 


"  St.  Geoige's  Steam  Pteket  Company. 
DuUia,  18th  April,  1840. 

'  Proprietor'i  Ticket,     g     ^^^^0>  t      ®-  ®-    ^^' 

No.  80.  I  3^^^^  I  ,  E«i.,  i«  a  Proprietor 

Mr.  Magaire,  of  Coric,  g%  ^^^^^^  |>  of  the  Company,  has  engaged  Cabin  Berth, 

Cabin  Berth,  No.  ,  ^3 1^^^^^  \  ^^'         "*  ***®  *    ^^  ' 

in  the  Mercuiy,  for  Oorit.  |(«i  ^^^^^  f  intended  to  sail  on  ,    18    , 

at  o'dock,  and  is  entitled  to  a  free 


f 


18th  June,  1841.  ^     ^«Hffll=^  *  paaaago. 


The  counterfoils  were  signed  by  the  appellant 

His  explanation  on  his  affidavit  was  to  the  following 
effect:  '*  Sometime  in  the  year  1840,  the  appellant's  father 
informed  him  that  he  had  made  arrangements,  by  which 
he  could  obtain  free  passages  in  the  Company's  vessels 
between  Cork  and  Bristol,  and  Dublin  and  Cork.  The 
appellant  accordingly  made  several  voyages  between  the 
years  1840  and  1841, in  the  Company's  vessels  between  those 
places,  and  he  did  not  pay  any  fare  for  passage  on  those 
occasions.  He  used  to  go  into  the  office  and  obtain  a  free 
ticket,  and  he  signed  a  book  for  each  voyage.  The  appel- 
lant was  not,  however,  aware  that  his  father  had  trans- 
ferred any  shares  into  his  name,  and  he  never  inquired 
into  the  nature  of  the  arrangements  by  which  he  obtained 
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a  free  passage.    He  never  authorised  his  father  to  accept      ^  1849. 
any  shares  on  his  behalf,  nor  to  receive  any  dividends^ 
nor  did  his  father  ever  receive  any  on  his  account,  or  as 
his  agent. 

The  following  is  a  note  of  the  Master's  judgment: — 


'^  This  application  to  include  J.  F.  Maguire  is  founded  on 
the  use  by  him  of  tickets,  giving  a  free  passage  in  the  Com- 
pany's vessels,  called  '  Proprietors'  Ticketa' 

"  The  father  of  J.  F.  Maguire,  residing  at  Dublin  with  his 
family,  was  a  proprietor  of  fifteen  or  sixteen  shares.  J.  F. 
Maguire,  being  entered  as  a  member  of  the  Society  of  Lin- 
coln's Inn,  came  to  London  to  keep  the  terms  in  the  years 
1841, 1842,  and  1843,  and  made  eight  voyages  from  Ireland 
to  England  and  eight  return  voyages  in  the  Company's 
8hip&  On  aU  these  occasions  he  had  Proprietors'  Tickets, 
and  thereby  had  his  passage  free  of  expense. 

"  To  prove  that  J.  F.  Maguire  was  a  proprietor  of  shares, 
the  exhibit  B.  R,  called  '  Proprietors'  Ticket,'  is  produced. 
On  the  counterfoil  the  title  *  Proprietors'  Ticket'  is  print- 
ed, on  one  line  are  the  words  '  Proprietors'  Signature,'  and 
then  follows  the  signature  J.  F.  Maguire.  The  ticket  states 
that  J.  F.  Maguire,  a  proprietor  of  the  Company,  has  en- 
gaged Cabin  Berth,  No. ,  in  the  [Mp's  name]  for  &c., 

and  is  entitled  to  a  free  passaga  On  this  ticket  is 
printed  Proprietor's  Signature;  and  on  the  same  line 
with  those  words,  Mr.  Maguire  signed  his  name.  The 
ticket  is  also  signed  by  the  Company's  officer. 

**  These  tickets  are,  I  think,  primd.  facie  proof  that  J.  F. 
Maguire  was  a  shareholder,  and,  as  such,  a  contributory. 
Being  such  shareholder,  the  books  of  the  Company  are  ad- 
missible in  evidence.  I  therefore  receive  the  register  of 
shares,  and  upon  that,  find  he  was  a  holder  of  two  shares. 
J.  F.  Maguire  deposes  that  his  father  transferred  these 
shares  into  his  name  without  his  knowledge,  that  he  was 
unacquainted  with  such  transfer;  but  I  think  he  cannot 

VOL.  in.  D  D.  a.  s. 
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1849.        avail  himself  of  this  ignorance.     He  signed  himself  '  Pro- 

in  re        prietor'  on  sixteen  counterfoils,  and  took  sixteen  tickets, 

St.  Gk)eo«*8    ^  which  he  is  distinctly  stated  to  be  a  proprietor,  and 

^"^"c^^^""*  which  were  all  signed  by  him  as  a  proprietor.    Without 

^       calling  in  question  J.  F.  Maguire's  veracity,  I  must  in  law 

Cabs.  presume  that  he  had  notice  of  two  shares  being  transferred 
into  his  name.  I  incline  to  think  that  the  objection  to  the 
dividend  book  '  P'  is  not  good,  on  the  ground  that  J.  F. 
Maguire  must  be  considered  as  having  notice  of  shares  be- 
ing transferred  into  his  name,  which,  I  apprehend,  fixes 
him  with  notice  of  the  mode  in  which  the  dividends  on  the 
shares  had  been  dealt  with;  but  I  consider  the  facts,  inde- 
pendent of  the  receipt  of  dividends,  sufiicient  to  justify  me 
in  including  him  in  the  list  in  respect  of  these  two  sharea 
"  16th  June,  1849."  "  J.  W.  Farkbb." 

Mr.  Jesael  for  the  motion. — Mr.  Maguire  ought  not  to  be 
placed  on  the  list  of  contributorie& 

No  transfer  was  ever  executed  by  him,  accepting  the 
shares;  and  if  his  father  executed  any  transfer,  it  was 
never  perfected  according  to  the  forms  required  by  the 
Company's  deed  of  constitution.  He  was  therefore,  by  that 
deed,  expressly  excluded  from  being  a  partner.  [He  re- 
ferred to  Taylor  v.  Hughes  (a)^  Const  v.  Harris  (6),  NaJtusch 
V.  Irving  (c),  Angas'  case  (d),  Fmwick's  case  (e),  and  Armr 
strongs  case  (/).] 

The  books  and  documents  of  the  Company  cannot  be 
used  as  evidence  against  Mr.  Maguire.  It  may  be  true  that 
in  an  ordinary  partnership  they  might  have  been  so  used: 
that  would  be  so  held  upon  the  ground,  that,  in  such  a 
partnership,  they  are  presumed  to  be  within  the  control  of 

(a)  2  J.  &  L.  24.  pany,  10  Beay.  9. 

(b)  T.  &  R.  618.  (<0  1  De  0.  4e  S.  660. 

(c)  Gow  on  Partnership,  App.  (e)  Id.  667. 
p.  398;  and  cited  in  Coleman  y.  (/)  Id.  606. 
JScuUm  CtnifUiet  Railway  Com- 
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each  partner;  but  in  this  joint-stock  Company  the  custody        1849. 
of  the  books  is  expressly  reserved  to  the  directors,  which        /»  re 
takes  this  case  out  of  the  ordinary  rule :  Hill  y.  Manchester    ^  gmmi'i 
dnd  Salford  Waterworks  Company  (a).  8«a«?aomt 

The  Vicb-Chakcbllob:—  ^ISSII!"' 

Without  any  reference  to  the  books,  this  gentleman  is 
shewn  so  plainly  and  distinctly  to  have  represented  him- 
self, and  to  have  acted,  as  a  proprietor,  that,  in  my  opinion, 
it  is  established  that  he  is  a  proprietor, — and  if  a  proprietor, 
a  partner,  and  a  contributory.  Whether  the  books  are  to 
be  admitted  or  not  for  this  purpose  under  the  provisions  of 
the  statute,  is  a  question  which  it  is  not  now  necessary  to 
decide. 

This  character  of  partner  being  proved,  the  books  are 
admissible  to  shew  the  number  of  shares  of  which  this  gen- 
tleman is  to  be  considered  as  a  proprietor.  The  books  shew 
the  transfer  of  two  shares  to  him,  in  respect  of  which  the 
Master  has  placed  his  name  on  the  list  It  is  contended, 
and  correctly,  that  various  formalities  required  by  the  deed 
were  not  pursued,  and  therefore  it  is  argued  that  this  gen- 
tlenutn  ought  not  to  be  considered  as  a  proprietor.  It  is, 
however,  impossible  for  him  to  be  permitted  to  say  that  the 
formalities  have  not  been  waived,  after  all  that  he  has 
done 

The  Master  could  not  properly,  I  think,  have  come  to 
any  other  conclusion  than  that  at  which  he  has  arrived. 

The  motion  was  refused,  with  costa 

(a)  2  B.  &  Ad.  618. 
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1849. 

In  the  Matter  of  The  North  op   England  Joint-stock 
Banking  Company; 

AXD 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Act,  1848. 

""^^m^  Sadler's  Case. 


T. 


The  deed  of  JL  HIS  was  a  motion  by  way  of  appeal  from  the  decision 

banking  Com*  0^  t^e  Master,  whereby  the  name  of  the  appellant  was  re- 

Saf  no"hiu««  tained  upon  the  list  of  contributories  to  the  above  Company. 

Aonld  be  tnm».  The  appellant,  in  April,  1846,  married  Miss  Mary  Todd,  to 

any  call  di-  whom  a  testator  named  John  Craig  had  bequeathed  five 

paid,  lOTiained  shares  in  the  Company.      Mr.  Craig's  executors  had  as- 

and  Sa?m*'  sented  to  the  legacy,  and  a  deed  was  executed  by  them,  by 

transfer  con-  Miss  Todd,  and  an  officer  of  the  Company,  assigning  the 

deed  ihouid  shares  to  Miss  Todd,  who  thereby  covenanted  to  pay  the 

eithCT^aJiawof  ^^^^  *^^^  ^^  thereafter  to  be  made  in  respect  of  the 

i"  ^^%'a  ^  shares.     Miss  Todd  afterwards  applied  to  the  manager  of 

on  which  a  call'  the  Company  for  payment  of  a  dividend,  but  was  informed 

transfer^ of  them  ^^^^  ^^  dividend  would  be  paid,  until  a  call,  then  in  ar- 

cutowb*  r^  ^^^^^  ^^  satisfied.     She  declined  to  pay  the  call,  and  the 

deed,  to  which  dividends  were  carried,  from  time  to  time,  to  her  credit  in 

an  officer  of  the 

Company  was  the  books  of  the  Company,  and  set-off  against  her  liability 

k^tw  applied  ^^  ^^®  ^^  ^^®>  *°^  Other  calls,  as  they  fell  in  arrear. 

Se ih^bur  ^®^*^®^  ^^®  ^^^  ^®^  husband,  after  her  marriage,  received 

the  officer  of  any  dividends,  paid  any  calls,  or  attended  any  meeting; 

the  ConiD&iiv 

refused  payment  nor  had  the  appellant  complied  with  any  of  the  requisi- 
iras  paid  ^!  tions  (a)  of  the  deed  of  settlement  enabling  the  husbands  of 
The  legatee        female  shareholders  to  become  membera     The  appellant's 

never  paid  the  * 

call  She  aftei^  name  never  appeared  on  the  list  of  shareholders  returned 
andnei^CT^she   *<>  t^e  Stamp  Office,  but  the  name  "  Mary  Todd  "  was  re- 

nor  her  husband 

ever  paid  or  received  anything  on  account  of  the  shares,  nor  did  anything  further  in  respect  of  them. 
On  the  affiiirs  of  the  Company  being  wound  up  nine  years  afterwards : — MM,  that  the  husband  was 
properly  placed  on  the  list  of  contributories;  but  it  was  referred  back  to  the  Master  to  consider  whe- 
ther his  name  ought  to  be  inserted  without  that  of  his  wife. 

(a)  The  material  articles  of  the  deed  as  to  this,  are  set  out  in^lfm- 
itn>nff*8  o<ue,  1  De  G.  dr  S.  566. 


>^.^c^  ^^     /^  i^-A-^-^J^ 
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gularly  returned  on  that  list  as  the  holder  of  the  shares  up 
to  April,  1848,  when  the  bank  stopped  payment.  On  the 
17th  December,  1848,  the  Master,  Mr.  Farrer,  retained  the 
appellant's  name  on  the  list  of  contributories  in  respect  of 
these  shares,  describing  them  as  shares  to  which  he  was 
entitled  "  in  right  of  his  wife.'' 

On  the  17th  April,  1849,  upon  a  motion,  by  way  of  ap- 
peal from  this  decision  of  the  Master,  an  order  was  made, 
with  consent  and  without  prejudice,  that  it  should  be  re- 
ferred back  to  the  Master  to  review  his  decision. 

On  the  27th  of  April,  the  Master  affirmed  his  decision, 
and  gave  the  following  reasons  in  writing: — 


1849. 

In  re 

Thb  Nobth 
0¥  Ehqlahi^ 
joiht-stock 
BAiTKiiro  Co. 

Sadlbr'0 
Cask. 


"  This  case  now  comes  before  me,  upon  a  reference  back 
to  review  my  decision,  for  the  purpose  of  adding  to  the  evi- 
dence as  to  one  share  standing  upon  evidence  distinct  from 
the  five,  a  fact  that  had  escaped  the  notice  of  all  parties 
upon  the  original  inquiry.  On  the  part  of  Mr.  Sadler,  ob- 
jection is  now  made  for  the  first  time  to  the  sufficiency  or 
correctness  of  the  notice.  The  notice  is,  *in  right  of  your 
wife  Mary  Sadler.'  The  argument  against  the  notice  is,  that 
the  notice  is  in  the  place  of  pleadings ;  and  that,  inasmuch 
as  the  wife  would  have  been  joined,  if  this  were  an  action 
brought  against  the  husband  on  a  contract  made  by  her 
dum  sola,  so  in  the  notice  the  wife  must  be  joined.  But 
although  the  notice  may  be  in  the  place  of  pleadings,  yet 
it  does  not  follow  that  all  the  rules  of  pleadings  attach  to 
the  notice.  The  notice,  by  sect.  78,  is  to  be  given  to  every 
person  included  in,  or  proposed  to  be  specially  excluded 
from,  the  list  of  contributories,  notifying  in  what  charac- 
ter, for  what  number  of  shares,  for  what  amount,  or  for 
what  other  interest  such  person  is  included.  This  inform- 
ation has  been  given  by  the  notice.  Whether  or  not  the 
wife  is  to  be  included  also  is  not  material  to  the  husband 
in  the  present  inquiry ;  all  with  which  he  is  now  concerned, 
is  the  fact  that  his  name  is  proposed  to  be  included.    This 
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being  my  opinion,  I  must  ovemile  the  objection;  but  if 
the  official  manager  prefers  to  give  a  new  notice,  I  shall 
let  him  do  so.  With  regard  to  the  five  shares,  my  opinion 
is  unchanged.  I  think  that  the  deed  of  transfer  executed 
by  Mrs.  Sadler,  when  Mary  Todd,  in  1838,  and  delivered 
to  and  received  by  the  Company,  is  conclusive.  It  was 
on  her  part  an  assertion  of  title  and  claim  to  these  shares, 
and  the  Company  recognised  her  title,  although  they  might 
have  rejected  the  transfer  on  the  ground  that  there  was  a 
call  unpaid.  (See  Deed,  23rd  section  (a)  ).  Her  claim  of  di- 
vidends is  itself  an  assertion  of  title.  The  Company  refuse 
to  pay  the  dividends  until  the  call  then  made  is  paid,  there- 
by recognising  her  title;  but  they  do  more,  they  return  her 
name  in  the  return  to  the  Registry  Office,  and  they  carry 
the  profits  or  dividends  to  her  credit  in  the  book  kept  by 
the  Company  of  impaid  and  unclaimed  dividends.  By 
these  acts,  the  parties  respectively  renounced  or  waived 
the  requisitions  or  terms  of  the  deed;  if  they  could  not  do 
so,  then  the  executors  who  transferred  to  Mary  Todd,  in 
1838,  continue  liable  to  the  call. 
«  25th  April,  1849.  "  J.  W.  F." 

On  the  12th  June,  1849,  the  Master  gave  the  follow- 
ing additional  judgment: — 

"  Review  of  the  decision  which  I  had  come  to,  as  stated 
in  my  note  of  the  25th  April,  1849,  in  consequence  of  the 
judgment  of  the  Court  of  Exchequer  in  Ness  v.  Angas 
and  Ness  v.  Armstrong  (6). 

These  cases  proceed  on  the  ground  that  the  remedy  by 
scire  facias  is  given  only  against  members  for  the  time 


(a)  See  poet,  p.  41. 

(i)  The  judgment  of  the  Court 
of  Exchequer  in  the  case  of  Ness'y, 
Armstrong  was  deliyered  on  the 
30th  of  May,  1849.  Thereporten 
have  been  fayoured  with  the  fol- 
lowing note  of  the  judgment  in 


ihat  case,  which  they  subjoin.  It 
shortly  states  the  grounds  of  the 
decision  in  Ness  y.  Ang€Uy  which 
had  been  decided  on  the  8th  of 
May,  1849. 

PoOoeky  G.  B.— This  was  a  scire 
facias  against  the  defendant,  who 
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being,  and  that  the  plaintiffs  having  Toltintarily  resorted 
to  a  peculiar  statutory  remedy,  must  adhere  closely  to  the 


was  a  member  of  the  North  of 
England  Joint -stock  Banking 
Company,  to  recoTer  the  amount 
of  a  laige  sum  of  money,  for  which 
the  plaintiff  had  obtained  a  judg- 
ment against  the  public  officer. 

The  plaintiff,  by  his  mrit  of 
aeiie  £Miaa,  alleges  that  the  de- 
fendant, at  the  time  of  issuing  of 
the  mrit,  was  a  member  of  the 
Company.  This  allegation  was 
trayened  by  the  plea,  and  on  that 
travewe  issue  was  joined.  It  ap- 
peared on  a  trial  before  my  Bro- 
ther Cre$9wil,  at  the  last  Summer 
Assizes  in  Northumberland,  that 
the  defendant  was  executor,  and 
had  proTed  the  will  of  one  Hedley, 
who,  at  his  decease  in  May,  1844^ 
was  a  duly  registered  shareholder 
in  the  Company.  The  defendant, 
since  the  testator^s  death,  had  re- 
oeired  diTidends,  or,  at  all  events, 
one  dividend  in  respect  of  the  te»- 
tator*8  share,  but  he  had  done  no 
other  act  to  make  himself  a  share- 
holder. In  the  Stamp  Office  Re- 
turn of  1845,  Hedley *s  shares  are 
describedas  belonging  to  Hedley's 
executors.  The  deed  of  settlement 
of  the  Company  was  in  eyidence, 
and  by  the  28th  clause,  it  is  pro- 
vided that  the  husband  of  any  fe- 
male shareholder,  or  the  execu- 
tor of  any  deceased  shareholder, 
should  not  be  a  member  of  the 
Company  in  respect  of  such  shares, 
that  he  should  be  at  liberty  to  sell 
the  shares,  or,  at  his  option,  become 
a  member,  on  complying  with  the 
provisions  therein  contained. 

[Here  his  Lordship  read  clauses 
29,  ao,  and  31,  of  the  deed  of  set- 


tlement, which  specify  the  forma- 
lities required  to  constitute  share- 
holders.] 

In  the  case  of  Ifem  v.  An^ftUf 
which  was  argued  last  Term  before 
my  Brother  Ito^e,  and  Brother 
Plati,  and  myself,  we  had  occasion 
to  consider  a  question  nearly  the 
same  as  that  arising  upon  the 
present  case.  There  the  defend- 
ant was  not  an  executor  of  a  de- 
ceased shareholder,  but  the  hus- 
band of  a  female  shareholder; 
and  we  decided  that  he  was  not 
liable,  upon  the  principle,  that,  as 
he  had  not  taken  the  steps,  which, 
by  the  clause  to  which  we  have 
referred,  were  necessary  to  make 
him  a  member  as  between  himself 
and  the  other  shareholders,  he  waa 
not  a  member  for  the  time  being 
within  the  true  intent  and  mean- 
ing of  the  7  Geo.  4,  c.  46,  s.  13. 
We  thought  that  the  statutory 
execution  there  given  was  appli- 
cable only  to  those  who  were  ao- 
tually  shareholders,  entitled,  as 
against  the  other  shareholders,  to 
the  rights  of  partners  inter  se.  On 
the  argument  of  the  present  case, 
an  endeavour  was  made  to  distin- 
guish it  from  Nest  v.  Angas^  on 
the  ground,  that  there  was  evi- 
dence from  which  it  might  be  in- 
ferred that  the  defendant  had 
done  all  that  the  deed  required, 
in  order  to  entitle  him,  as  execu- 
tor, to  become  a  member;  that  is, 
that  he  had  given  the  required 
notice  in  writing,  and  caused  the 
shares  to  be  transferred  into  his 
name,  and  had,  if  so  required,  ex- 
ecuted the  deed  of  settlement,  in- 
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terms  of  the  statute;  but  the  proceeding  under  the  Joint- 
stock  Companies  Winding-up  Act  is  widely  difTerent  It 
IS  compulsory  now  on  the  Company  to  resort  to  this  mode 
of  enforcing  calls,  and,  moreover,  the  list  is  to  consist  not 
only  of  members,  but  of  every  other  person  liable  to  con- 
tribute. If  Sadler  is  liable  to  contribute,  he  must  be  in- 
cluded in  the  list  ReavUy'a  case  (a)  established,  that  a 
father,  covenanting  to  pay  calls  during  his  son's  minority, 
was  properly  included  in  the  list  In  the  present  case, 
Mary  the  wife,  when  Maiy  Todd,  covenanted  to  pay  calls 
then  due,  and  to  accrue  due.  It  is  argued  that  the  deed 
of  transfer  was  altogether  a  nullity,  because  it  was  exe- 
cuted at  a  time  when  a  call  was  due;  but  it  seems  to  me, 
that  the  clause  of  the  deed  of  settlement,  upon  which  the 
argument  is  founded,  is  a  clause  intended  for  the  benefit 


asmuch  as  the  defendant  m  this 
case  certainly  received  the  divi- 
dends which  accrued  due  after  the 
testator's  decease,  and  which  he 
was  not  entitled  to  receive  unless 
he  had  previously  become  a  mem- 
ber. It  is  impossible  to  say  that 
there  was  not  some  evidence  that 
he  had  become  a  member.  But, 
on  the  argument  before  us,  we  in- 
timated our  opinion,  that,  when 
my  Brother  Cresswdl  reserved 
leave  to  enter  a  nonsuit,  he  could 
not  have  intended  the  plaintiff 
should  have  the  benefit  of  any 
such  point  as  that  made  by  Mr. 
Knatdes,  and  which  Mr.  Watson 
contended  was  not  a  point  raised 
at  the  trial  at  all.  We  have  con- 
sulted my  Brother  Creuvfellf  and 
he  informed  \is,  that,  though  it 
was  certainly  understood  the 
plaintiff  was  to  have  the  benefit  on 
the  motion  for  the  nonsuit,  of  the 
fact,  that  the  oxocutor  received  the 
dividends  which  accrued  after  the 


testator's  death,  yet  that  was  to 
be  coupled  with  the  fact,  that  he 
had  not  otherwise  caused  himself 
to  be  made  a  member.  This  ex- 
cludes the  notion  of  any  inference 
to  be  deduced  from  the  receipt 
of  the  dividends  beyond  the  bare 
fact  of  the  receipt  itself;  and  this 
being  so,  the  case  is  undistinguish- 
able  from  I^ess  v.  Anffos,  decided 
immediately  before  the  discussion 
of  the  present  case,  and  there  we 
held,  that  the  husband  of  a  female 
shareholder  who  had  not  made 
himself  a  member  by  complying 
with  the  provisions  of  the  deed, 
was  not  liable  to  execution  under 
the  7  Geo.  4,  c.  46,  s.  13,  as  a  mem- 
ber for  the  time  being;  and  the 
same  principle  precisely  applies 
to  the  case  of  an  executor  of  a  de- 
ceased shareholder.  The  rule  for 
a  nonsuit  must  therefore  be  made 
absolute. 

{a)  1  De  G,  d?  S.  550. 
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of  the  Company,  and  one  which  the  directors  had  autho- 
rity to  waive,  especially  when  the  waiver  was  accompanied 
by  an  express  covenant  by  the  transferee  to  pay  calls  due. 
Shaw  V.  Ro/uAey  (a)  shews,  that  where  a  public  Act  forbids 
the  transfer  of  shares  until  the  shareholder  shall  have  paid 
the  caUs  due,  yet  the  transfer,  as  between  the  transferror 
and  transferree,  is  binding,  although  such  calls  be  not  paid. 
My  opinion  is,  that  Mary  Todd  bound  herself  expressly  to 
pay  calls  due  and  to  become  due  by  the  covenant  in  the  deed 
of  transfer  which  she  executed,  and  that  her  husband  must 
be  included  in  the  list  in  respect  of  the  five  original  shares. 
"  12th  June,  1849.  "  J.  W.  F.'' 
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In  addition  to  the  clauses  of  the  deed  of  settlement, 
which  are  set  out  in  Armstrong's  case  (6),  the  following 
were  referred  to  in  the  argument: — 

No.  23.  No  share  or  shares  shall  be  transferred  after  the 
time  appointed  for  the  payment  of  any  instalment 
called  for  by  the  directors,  until  the  amount  of  such 
instalment,  in  respect  of  the  same  shares,  with  inter- 
est, as  aforesaid,  shall  have  been  paid. 

No.  24.  The  directors  shall  have  power  from  time  to 
time  to  make  such  regulations  respecting  the  form, 
preparation,  custody,  and  registration  of  the  instru- 
ment of  transfer  of  shares  as  shall  appear  to  them  ex- 
pedient; and  all  sales  and  transfers  of  any  shares  not 
made  conformably  to  the  provisions  of  the  deed  of 
settlement,  and  according  to  the  regulations  of  the 
directors,  shall  be  invalid  at  law  and  in  equity. 

Hr.  Russell  and  Mr.  Mantsty,  for  the  appellant — ^The 
transfer  to  Miss  Todd  was  a  mere  nullity,  as  under  the  23rd 
and  24th  articles  of  the  deed  of  settlement  no  valid  transfer 


(a)  16  M.  &  W.  810. 


(b)  1  De  0.  ife  S.  566. 
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of  the  shares  could  be  made,  until  the  amount  of  the  in- 
stalment and  interest  was  paid.  There  is  no  power  given 
to  any  one  to  dispense  with  these  provisions  without  the 
consent  of  all  the  shareholders,  and  the  Company  refused  to 
recognise  Miss  Todd  as  a  shareholder,  by  revising  to  pay  her 
any  dividends.  Ness  v.  Armstrong  shews  that  a  person  so 
situated  is  not  even  liable  to  the  creditors  of  the  concern. 
That  case  decides  that  such  a  person  is  not  a  partner  or  con- . 
tributory;  because  any  partner  or  person  liable  to  contri- 
bute must  necessarily  be  liable  to  creditors,  although  the 
converse  of  the  proposition  is  not  true,  the  claim  of  a 
partner  being  not  co-extensive  with  that  of  a  creditor,  but 
being  liable  to  be  controlled  or  abridged  by  agreements 
between  individuals  who  may  apparently  be  members  of 
the  same  partnership.  During  nine  years  all  parties  have 
acquiesced  in  Mrs.  Sadler  being  treated  as  having  no  in- 
terest or  liability  with  reference  to  the  Company.  She 
has  never  enjoyed  one  privilege  or  benefit  as  a  shareholder. 
While  the  bank  prospered  they  repudiated  her  as  a  share- 
holder, they  cannot  now  be  permitted  to  make  her  husband 
liable  for  their  debta  With  regard  to  him  personally,  he 
has  not  done  a  single  act  to  take  upon  himself  the  charac- 
ter of  a  member  of  the  Company.  The  insertion  of  his 
name,  without  that  of  his  wife,  must,  at  all  events,  be  wrong, 
and  he  is  entitled  to  have  it  removed  on  that  ground 


Mr.  Bacon  and  Mr.  HeadUmty  for  the  official  manager, 
were  stopped  by  the  Court 


The  Vicb-Chanobllob: — 

Upon  the  material  part  of  the  case  I  entertain  no  doubt 
I  think  it  plain  that  the  name  of  Mr.  Sadler  must  remain 
upon  the  list.  The  question  is,  whether  his  name  alone, 
with  the  notice  that  he  is  entitled  in  right  of  his  wife, 
sufficiently  describes  his  position.  My  impression  is,  that, 
though  it  may  be  reasonably  contended  that  the  true  state 
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of  things  is  sufficiently  described  by  the  mode  in  Which 
Mr.  Sadler's  name  is  inserted,  yet  in  strict  propriety  the 
wife's  name  should  be  there  associated  with  his  (a),  as  in 
an  action,  so  that,  if  she  should  survive,  the  liability  might 
survive  alsa  I  cannot  consider  her  as  being  before  the 
Court  on  this  occasion,  and,  therefore,  I  cannot  put  her 
name  on  the  Ust  Mr.  Sadler's  name,  however,  must  re- 
main, and  he  must  pay  the  costs  of  the  motion  to  this  time, 
auid  I  will  refer  it  to  the  Master  to  review  his  certificate, 
8o  far  as  relates  to  the  absence  of  Mrs.  Sadler's  name  from 
the  list^  with  liberty  to  the  official  manager  to  serve  such 
notice  upon  Mrs.  Sadler,  as  he  may  be  advised. 
(a)  See  BuHin$(mU  ea$e,  ante,  p.  18. 


1849. 


In  ft 
Thb  Nobtr 
OF  Bm«la«i> 
Jonr-flTooK 
BiJiKnroGo. 

Sadlu's 
Cm. 


In  the  Matter  of  Thb  Dibbot  Lobbon  abd  Ezbtbb  Rail- 
way Ck>HPABT; 


In  the  Matter  of  Thb  Joint-stock  Compabibs  Wibdibo-up 
Acts,  1848  &  1849. 

PaBBUBY's  Casb.  An^Zrd. 

Xn  the  beginning  of  the  year  1845  a  scheme  was  set  on  it  ii  not  mffi- 
foot  for  forming  a  raUway  direct  from  London  to  Exeter,  "^X^L^ 
and  in  the  month  of  May,  in  that  year,  was  provisionally  jUottee  from  the 

lilt  of  coptnDtt* 

registered  under  the  name  of '^  The  Direct  London  and  tonettoaproH 
Exeter  Railway  Company "  (with  extension  to  Falmouth  ^^  b^^Si^ 
andPenzaace).  ^^^^ 

A  prospectus  was  issued  inviting  the  public  to  take  ^^  ^  Compuij 

contained  incoi^ 

shares  in  the  projected  undertaking,  in  which  it  was  stated  net  and  frmuda- 
that  the  capital  was  to  be  3,000,000t  in  120,000  shares  of  JTjdlSllJS'^*^ 
25i  each,  the  deposit  on  which,  to  be  immediately  payable,  Jfeffw  Aare^ 
was  \t  7&  6(2.  per  share.   The  prospectus  contained  various  or  that  the  pro- 

_  .  1  •   1  11-1  j«**  ^'■^  ncTer 

statements  and  representations  which  were  now  alleged  to  carried  into 
be  fraudulent  and  delusive,  but  which  are  not  material  to  ap^^^thiu"  '^ 

the  only  other 
peEflonaintemled  in  the  Company  were  the  penena  who  made  the  frandnlent  statements. 


^'^€'.0r^    ^ 
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1849.  be  set  forth,  as  the  decision  did  not  turn  upon  them,  but 

In  re  assumed  the  truth  of  the  allegation  against  their  accuracy. 
LoinwM^iro        ^^'  George  Parbury  made  the  following  application  for 

BxiTiE  shares  in  the  projected  undertaking: — 

^^^'"  "July  24th,  1846. 

"To  the  Provisional  Committee  of  Arrangement  of  The 
Direct  London  and  Exeter  Railway  Company. 

"  Gentlemen, 

"  I  request  you  will  allot  me  100  shares  of  25^  each  in 
the  above  railway,  and  I  undert-ake  to  accept  the  same,  or 
such  less  number  as  you  may  appropriate  to  me,  subject  to 
the  regulations  of  the  Company;  also  to  sign  the  necessary 
legal  documents;  and  to  pay,  when  required,  the  deposit 
thereon  of  12.  7^.  6(2.  per  share. 

"  Geo.  Pabbukt.'' 

Mr.  Parbury  received  in  reply  the  following  Letter  of 
Allotment  of  100  shares: — 

"Not  transferable. 

"  The  Direct  London  and  Exeter  Railway  Company  with 
extension  to  Falmouth  and  Penzance. 

"Provisionally  registered;  Capital,  3,000,0002w  in 
120,000  Shares  of  262.  each:  Deposit,  U  7&  6(2.  per  Share. 

"No.  of  Letter,  P.  3— Deposit,  1372.  10*. 

"No.  of  Shares,  100. 

"  6,  Great  Winchester-street,  Broad-street,  London. 
"11th  October,  1845. 
"Sir, 

"The  Committee  have  at  your  request  allotted  you  100 
shares  of  252.  each  in  this  undertaking,  upon  condition  that 
the  deposit  of  12.  7^.  6(2.  per  share  thereon  be  paid  on  or 
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before  Saturday,  the  18th  day  of  October  inst,  in  default 
of  which  this  allotment  will  be  forfeited  and  the  shares 
disposed  of  to  other  applicanta  The  bankers  will  give  a 
receipt  for  the  deposit  in  exchange  for  this  letter,  which 
must  be  left  with  them.  I  beg  also  to  inform  you  that 
scrip  for  the  shares  will  be  delivered  to  you  in  exchange 
for  the  bankers'  receipt  upon  your  executing  the  Parlia- 
mentary contract  and  subscribers'  agreement,  of  which 
due  notice  will  be  given.  Be  pleased  to  observe  that  the 
bankers'  receipt  must  be  produced  when  you  attend  to 
execute  the  deed& 

"  I  am,  sir, 

"  Your  obedient  servant, 

"E.  S.  Blukdell,  Han.  Sec." 

The  Committee  of  Management  caused  the  following  ad- 
vertisement to  be  inserted  in  the  Times  newspaper  of  the 
15th  and  17th  October,  1845:— 

"  The  Direct  London  and  Exeter  Railway. 

"  The  Committee  of  Management  of  this  Company  here- 
by give  notice  that  the  allotment  of  shares  is  completed, 
and  that  letters  will  be  issued  to  the  public,  if  possible,  this 

day,  October  13th,  1846. 

"  E.  S.  Blundell,  HofL  Sec. 

'^  The  Committee  of  Management  are  happy  to  announce 
that  the  surveys  are  being  carried  on  with  the  utmost  ac- 
tivity under  Mr.  Braithwaite  and  his  assistant  engineer; 
and  that  they  have  no  doubt  of  being  able  to  comply  with 
the  Standing  Orders  even  before  the  time  fixed  by  Parlia- 
ment The  second  deposit  of  5L  required  by  the  House  of 
Commons  need  not  be  called  for  under  the  Standing  Order 
of  the  House  of  Lords  until  the  bill  shall  have  passed  the 

House  of  Commons. 

''  By  order  of  the  Committee, 

"  K  S.  Blundbll,  Hon.  Sec 
"October  13th,  1845.'' 


1849. 


In  re 
THiDiiaof 

LOVDOV  A>» 

Bxinm 
Railway  Go. 

Pauvbt*! 
Cm. 
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PAKBITET'fl 
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The  Committee  of  Management  also  caused  the  following 
advertisement  to  be  inserted  in  the  Tvme8  newspaper,  on 
the  17th  of  October,  1845:— 

''  The  Direct  London  and  Exeter  Railway,  with  Extension 
to  Falmouth  and  Penzance. 

"  The  Committee  of  Management  hereby  give  notice  that 
they  have  completed  the  allotment  of  shares,  and  that  the 
usual  letters  are  this  day  issued.  In  the  arduous  duty  of 
deciding  on  claims,  unprecedented  it  is  believed  in  their 
number  and  respectability,  the  Committee  have  been  ob- 
liged to  give  a  preference  to  applicants  locally  interested 
or  likely  to  bring  to  bear  for  the  Company  a  large  share 
of  legitimate  influence.  The  numerous  persons  with  un- 
doubted claims  on  the  score  of  wealth  and  social  standing, 
whose  applications  have  either  been  passed  over  or  put 
down,  are  requested  to  accept  this  reason  as  the  Com- 
mittee's apology.  The  Committee  desire  to  add,  that  while 
attestations  of  public  support  are  daily  reaching  them 
from  the  most  influential  quarters,  the  engineering  pre- 
parations, under  Mr.  Braithwaite,  are  so  far  advanced  that 
the  project  cannot  fail  to  be  placed  before  Parliament  in  a 
manner  the  most  satisfactory  to  the  shareholders. 

"R  a  Blutobll,  Hon.  Sec" 


On  the  18th  October,  1846,  Mr.  Parbury  paid  1371 10&, 
the  amount  of  d^osit  on  the  100  shares  allotted  to  him, 
to  the  bankers  of  the  Company;  and  received  in  exchange 
the  following  bankers'  receipt: — 


"  18th  day  of  October,  1845. 
"  Received,  on  account  of  the  Provisional  Committee  of 
the  Direct  London  and  Exeter  Railway,  with  extension  to 
Falmouth  and  Penzance,  the  sum  of  1372^  10&  6(i 

"  For  CuKRiBS  &  Co., 

«J.  HUITSON." 
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**  N.  R — On  the  deeds  being  signed  at  the  office  in  Lon-  1849. 

don,  (preyions  to  the  Ist  November,)  the  scrip  certificates  j^^  ' 

will  be  given  in  exchange,  after  which  period  the  deeds  J""  Dmof 

-will  be  forwarded  to  the  country  and  must  then  be  signed  Bxmm 

Due  notice  of  the  time  and  place  where  the  deeds  will  lie  !!![^ 

will  be  given  in  the  London  and  Country  Journals.    Upon  ^^SmJ' 
the  execution  of  the  Parliamentary  contract  and  subscri- 
bers' agre^nent,  scrip  certificates  will  be  given  in  exchange 
for  this  receipt'* 

Mr.  Parbury  never  signed  the  subscribers'  agreement  or 
Parliamentary  contract 

Although  applications  were  made  for  upwards  of  400,000 
shares,  not  more  than  60,000  shares  were  allotted;  and  not 
more  than  23,495  were  paid  upon. 

The  total  capital  ever  received  by  the  Company  amount- 
ed to  no  more  than  33,0002. 

Out  of  the  sixty-two  persons  whose  names  appeared  in 
the  Company's  prospectus  as  forming  the  provisional  com- 
mittee, there  were  two  at  least  in  regard  to  whom  there 
was  no  evidence  whatever  that  they  sanctioned  their 
names  being  placed  on  the  list  of  provisional  committee- 
men. 

The  project  was  entirely  abandoned  in  the  end  of  the 
year  1845,  or  soon  after  that  year,  and  no  money  was  ever 
returned  to  the  shareholders. 

Under  the  usual  order  for  winding  up  the  affairs  of  the 
Company,  the  Master  retained  the  name  of  Mr.  Parbury  as 
a  contributory  for  100  shares. 

Mr.  TT.  Jf.  JameSy  in  support  of  a  motion  on  behalf 
of  Mr.  Parbury,  by  way  of  appeal  from  the  Master's  de- 
cision, to  have  his  name  removed  fi^m  the  list — No 
such  Company  as  that  of  which  Mr.  Parbury  engaged  to 
become  a  member  was  ever  formed.  The  project  alto- 
gether failed;  and  it  is  not  reasonable  that  he  should  be 
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made  a  contributoiy  to  costs  and  expenses  incurred  by 
persons  who  had  no  authority  for  the  purpose,  and  who 
had  fraudulently  deceived  him.  This  case  is  merely  that 
several  persons  combined  and  deceived  an  innocent  indi- 
vidual; they  then  incurred  liabilities,  to  which  no  assent 
on  his  part  is  proved,  or  can  be  assumed  to  have  been 
given,  because  the  objects  for  which  Mr.  Parbury  assented 
to  join  were  never  attempted  to  be  carried  into  effect 
Mr.  Parbury  is  so  far  from  being  bound  by  the  acts  of  the 
provisional  committee,  that  he  is  entitled  at  law  to  recover 
back  from  any  of  them  the  money  fraudulently  obtained 
from  him :  WonMer  v.  Shairp  (a),  Waistah  v.SpoUiswoode  (6), 
Bdl  V  Lord  Meahonmgh  (c).  It  may  be  said  that  the  ad- 
vertisements were  published  after  the  date  of  the  allot- 
ment of  shares;  but  the  prospectus  itself  contains  sufficient 
misrepresentation  to  justify  Mr.  Parbury's  claim  to  be 
struck  out  of  the  list  of  contributories. 


Mr.  Swanston  and  Mr.  W.  T.  S.  Danid,  for  the  official 
manager,  were  not  called  on. 

The  Vioe-Chancbllor: — 

If  one  person  induce  another  to  enter  into  a  contract 
with  a  third  by  fraudulent  representations,  the  deceived 
person  may  be  entitled  to  recover  damages  for  the  fraud 
against  him  who  practised  it;  but  is  the  contract  therefore 
void? 

If  in  this  Company  there  are,  besides  Mr.  Parbury,  per- 
sons in  a  situation  similar  to  his,  and  equally  innocent 
with  him,  he  is  liable  to  contribute  equally  with  them. 

It  seems  to  be  a  just  inference  that  there  were  various 
persons  in  the  same  situation  with  Mr.  Parbury,  and  as 
innocent  as  himself,  and  I  cannot  hold  that  he  is  not  a 
contributory.^ 


(a)  4  Railw.  Ciw.  642.  (J)  15  M.  t  W.  601. 

(c)  6  RmIw.  Oas.  149. 
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If  it  were  established,  that  the  only  other  persons  in- 
terested in  these  afiairs  were  the  persons  who  made  the 
allied  misrepresentations^  the  case  might  be  different; 
but  whatever  this  gentleman's  remedies  may  be  against 
any  other  persons,  I  cannot  say  that  he  is  not  properly  on 

this  list 

The  motion  was  refused,  without  costa 


1849. 

In  re 
Tbb  DimiOT 

LOVDOH  AXD 
BXITSB 

Baivtat  Go. 

PABBTrftT*! 

Case. 


On  this  day  the  Yice-Chakgelloa  said,  that,  since  giving  Ait^uM  4th. 
the  forgoing  judgment,  he  had  received  the  second  number 
of  Messrs.  Hall  &  Twells'  Reports,  and  had  read  the  judg- 
ment of  the  Lard  Chancellor  in  JEx  parte  Morgan,  In  the 
Matter  of  the  Vale  of  Neath  Brewery  (a).  His  Honor  read 
some  of  the  principal  passages  in  that  judgment  (6),  and 
said,  that  although  the  cases  specifically  differed  very 
much  from  one  another,  yet  some  of  the  observations 
which  the  Lord  Chancdlor  was  reported  to  have  made 
were  by  no  means  inapplicable  to  the  case  before  his  Honor. 


(a)  lHaU<feT.3S0. 


(b)  See  Ante,  Vol.  1,  p.  774. 


In  the  Hatter  of  Thb  Univebsal  Salvage  Compant;    A^wtZrdA 

In  the  Hatter  of  The  Joutt-stock  Compakies  Winding- 
up  Act,  1848. 

Shabpus's  Case. 

X  HIS  was  a  motion  on  behalf  of  the  official  manager  of  An  aUouee, 
the  above  Company,  by  way  of  appeal  from  the  exclusion  jj  awj^itwi 

•haras  in  m 
Company  which  waa  afterwards  completely  rnnttered,  daimed  to  be  ezdnded  from  the  list  of  con- 
tribntflries,  under  the  Join^ttock  Gompanies  Imding^np  Act,  1848,  on  the  groimd  that  a  condition 
cxutiasid  on  the  scrip  certificate,  that  the  capital  should  be  lO^OOOt  in  4000  shares  had  not  been  fol- 
ISIled,  and  that  2600  shares  only  had  been  subscribed  for: — ffdd,  that  this  was  not  sufficient  gxtmnd 
iirhiseiccliision. 

On  an  appeal  from  the  Master  as  to  the  insertion  of  a  name  on  the  list  of  oqntributories,  it  must  be 
■isiHiuid  that  the  Company  is  within  the  Winding-up  Act 

The  woper  mode  of  disputing  that  proposition  is  by  an  application  to  discfaaige  the  order  for  wind* 
fi^r  vp  ttie  Company . 


VOL.  m. 


/^ 


^   Ci*.^ 


B  D.  G.  g. 
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of  the  respondent,  Mr.  Thomas  Sharpus,  from  the  list  of 
contributories. 

According  to  the  evidence  on  behalf  of  the  respondent, 
who  was  examined  on  his  own  behalf  in  the  Master's 
office,  the  respondent  requested  a  friend  to  ascertain  whe- 
ther the  deed  of  settlement  of  the  Company,  which  was 
then  only  provisionally  registered,  would  contain  a  clause 
making  the  shareholders  only  liable  for  the  amount  of 
their  share  or  shares.  The  respondent's  friend  said  he 
would  speak  to  Mr.  Warren,  a  gentleman  in  the  office,  and 
who  was  afterwards  secretary.  The  respondent  received 
no  communication  from  Mr.  Warren,  but  his  friend  re- 
ceived the  following  letter  from  that  gentleman,  which  he 
handed  to  the  respondent: — 

"6th  of  May,  1846. 

"  My  dear  Friend, — ^In  answer  to  your  letter  communi- 
cating the  wish  of  Mr.  Sharpus  to  take  four  shares  in  the 
Universal  Salvage  Company,  provided  there  is  the  usual 
clause, '  shareholders  only  liable  for  the  amount  of  share 
or  shares,'  I  beg  to  say,  that  such  a  clause  will  be  inserted 
in  the  deed  of  the  constitution  of  the  Company;  besides 
which,  there  is  a  special  clause  restraining  the  directors 
from  embarking  in  any  one  operation  (as  may  be  seen  by 
the  prospectus)  until  they  have  funds  more  than  sufficient  by 
one-third  of  the  amount  to  cover  the  expenses;  and,  every 
director  being  of  necessity  a  shareholder  of  not  less  than 
ten  shares,  will  of  course  be  a  tolerable  guarantee  that  they 
will  look  very  closely  into,  not  only  the  public,  but  what 
really  is  their  own  interest  Added  to  this,  there  are  ex- 
cellent trustees  who  have  accepted  that  office,  whose  duty 
it  will  be  to  see  that  the  interests  of  the  Company  are  pro- 
tected. Should  Mr.  Sharpus  determine  upon  taking  the 
four  shares,  he  will  have  the  kindness  to  write  in  for  them, 
directed  to  the  secretary,  Mr.  Walter  Raymond,  or  myself, 
and  immediate  attention  will  be  paid;  or  if  he  would  pre- 
fer coming  down  to  Chambers,  every  information  will  be 
given  him." 
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Mr.  Wairen  was  a  clerk  in  the  o£Sce  at  that  time;  and  1849. 

the  respondent  deposed,  that,  in  consequence  of  the  above  ^^>     ^ 

letter,  he  wrote  for  and  obtained  a  prospectus;  and,  being  ^bb 

satisfied  by  Mr.  Warren's  letter,  and  the  prospectus  taken  SAs^An  Go. 

together,  he  applied  for  shares  bj  signing  and  sending  the  ShIvoi*! 

following  letter  to  the  secretary : —  C*"- 

"  May  9th,  1845. 
''  Sir, — ^I  desire  to  take  six  shares  of  25L  each  in  the 
Uniyersal  Salvage  Company;  and  I  agree,  upon  the  same 
being  made  out  to  me,  to  pay  the  sum  of  5L  deposit  on 
each  share,  and  thenceforth  to  hold  the  same  upon  the 
conditions  indorsed  on  such  shares,  and  for  the  purposes 
of  the  prospectus  issued  by  the  Universal  Salvage  Com- 
pany, bearing  date  October,  1844." 

The  shares  were  allotted  to  him,  and  scrip  certificates 
sent  to  and  received  by  him,  in  the  following  form : — 

''  The  Universal  Salvage  Company. 
^'  Registered  according  to  Act  of  Parliament,  7  &  8  Vict 

Clio. 

''  Capital  100,00021  in  4000  Shares  of  252:  each;  Deposit 

62w  per  Share. 

"  Certificate  for  one  Share,  No. . 

"  This  is  to  certify,  that  the  holder  of is  the  pro- 
prietor of  one  share  in  the  Universal  Salvage  Company, 
and  is  entitled  to  all  benefits  and  advantages  of  the  same, 
subject  to  the  conditions  printed  on  the  back  hereof, 
and  to  the  other  r^rulations  of  the  Company.  London, 
dated  the  30th  day  of  June,  1845. 

**  Entered,  Vol  2,  "  Samuel  Pbiob,   ^ 

page  27.  "  K  Qt.  Winthrop, 

'*  T.  R.  W.,  June  "  R  W.  Wood. 


30, 1845. 


>^  Directors. 


"  Waltbb  RiTHOirD,  Secretary.' 
e2 
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Conditions. 

''  No.  ].  The  capital  shall  be  100,0002:,  in  4000  shares 
of  252w  each,  and  the  deposit  61  per  share;  out  of 
which  capital  the  directors  shall  purchase  the  in- 
terest of  the  Great  Salvage  Company  in  all  or  any 
of  the  patents  now  in  their  possession,  or  any  licence 
to  use  the  same. 

'^  No.  2.  No  call  hereafter  shall  exceed  221 10&  per  share, 
being  a  moiety  of  the  deposit 

*^  No.  3.  In  case  of  further  calls  being  made  and  not  paid 
within  thirty  days  after  the  day  fixed  for  payment, 
the  shares  so  omitted  to  be  paid  upon,  together 
with  all  payments  already  made  thereon,  will  be 
forfeited,  such  forfeiture  to  be  for  the  general  be- 
nefit of  the  remaining  shareholders. 

"  No.  4.  The  aflfairs  of  the  Company  shall  be  under  the 
entire  management  of  a  board  of  directors,  who 
shall  have  power  to  make  the  necessary  rules  and 
regulations  for  conducting  the  business  of  the  Com- 
pany in  all  its  branches.  The  present  board  of 
directors  to  continue  in  office  until  the  annual 
general  meeting  for  the  year  1860,  and  in  the 
meantime  to  be  empowered  to  elect  other  persons 
to  make  up  a  ftdl  board,  and  to  fill  up  vacancies. 

''No.  6.  The  directors  shall  have  the  power  to  declare 
dividends,  and  direct  the  time  and  manner  of  pay- 
ing them. 

"  No.  6.  There  shall  be  two  half-yearly  meetings  of  the 
shareholders,  of  which  fourteen  days'  previous  no- 
tice will  be  given  in  the  leading  morning  journals 
of  London. 

''  No.  7.  This  certificate  is  provisional,  and  must  be  ex- 
changed hereafter  for  another  of  the  same  amount, 
which  will  be  under  the  corporate  seal  of  the  Com- 
pany, of  which  public  notice  will  be  given." 
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The  respondent  paid  the  deposit,  but  never  signed  any 
deed,  nor  took  any  part  in  the  affairs  of  the  Company; 
nor  had  he  paid  a  call  which  had  been  made. 

It  appeared  that  some  of  the  terms  specified  on  the  scrip 
certificates  and  prospectus  had  not  been  complied  with  on 
the  part  of  the  Company;  and,  particularly,  that,  instead 
of  4000  shares,  only  2600  were  taken. 

A  deed  of  settlement,  dated  18ih  August,  1845,  was 
executed  by  various  shareholders;  and,  in  January,  1846, 
the  Company  was  completely  registered,  under  the  7  &  8 
Vict  a  110. 
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The  Master  gave  the  foUowing  judgment: — 

''  Upon  looking  through  the  evidence,  I  do  not  find  any 
act  of  Mr.  Sharpus  towards  the  Company  which  amounts 
to  a  waiver  of  his  right  to  insist  that  the  conditions  of 
the  provisional  shares  were  not  fulfilled  It  seems  to  me 
to  fall  within  the  principles  of  Lord  Mansfidd'a  case  (a). 
To  be  excluded.— J.  W.  F.     19th  April,  1849." 

Mr.  RtuseU  and  Mr.  H.  PrendergoH,  in  support  of  the  mo- 
tion.— ^The  ground  upon  which  the  Master  appears  to  have 
decided  was,  that  some  misrepresentation  was  made  to  the 
respondent  But  if  any  person  has  induced  the  respond- 
ent to  incur  liability  by  means  of  a  misrepresentation,  the 
appellant  has  his  remedy  against  that  person,  and  cannot, 
on  that  account,  be  relieved  from  the  position  in  which 
be  is  placed  as  a  member  of  an  association  which  comes 
within  the  provisions  of  the  Winding-up  Act  There  is 
no  pretence  for  saying  there  was  any  fraud  or  misconduct 
on  the  part  of  the  directora 

The  Yige-Chakobllob. — ^Was  the  Master's  ground,  that 
there  was  no  contract? 

(a)  See  next  case,  which,  although  heard  before  this  in  the  Master^s 
office,  came  on  upon  the  appeal  after  it. 


OASKB  IV  OHANCBBT. 
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gY^S^Oo.        '^^  Viob-Chakcblloe. — Is  the  contention  that  the  as- 
o  — .      sociation  is  not  within  the  Act? 
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Mr.  Bacon, — I  should  haye  doubted  whether  it  was  with- 
in the  Act. 

The  Yicb-Chakcbllob. — If  you  mean  to  contend  that  it 
is  not  within  the  Act,  I  can  hear  you  on  a  motion  to  dis- 
charge the  order.  I  am  afraid  that,  for  the  purposes  of 
the  present  motion,  you  must  assume  it  to  be  an  association 
within  the  Act 

Mr.  Russell  and  Mr.  H.  PrendergasL — ^The  only  misrepre- 
sentation alleged  to  have  been  made  is  a  statement  by  one 
of  the  clerks  of  the  Company  to  a  friend,  that  a  clause 
would  be  introduced  into  the  deed  protecting  the  subscrib- 
ers from  liability.  The  alleged  misrepresentation  is  not 
traced  or  ascribed  to  any  one  having  authority  to  make 
it  on  behalf  of  the  Company  or  its  officers,  and  in  itsdf 
was  nugatory,  as  it  was  dear  that  no  such  clause  oould  be 
effectually  framed;  and  that,  if  such  a  proviso  had  been 
introduced  into  the  deed,  it  would  have  been  merely  void. 
[The  Vice-Chancdlar. — ^If  it  is  assumed  that  this  associa- 
tion is  within  the  Act,  on  what  ground  is  the  respondent  to 
be  excluded  ?]  [Mr.  Bacon, — ^The  terms  on  which  he  agreed 
to  become  a  subscriber  have  never  been  fulfilled,  for  the 
amount  of  capital  to  be  subscribed  was  a  condition  pre- 
cedent to  the  formation  of  the  aj^sociatioiL]  Our  answer 
to  that  is,  that  there  is  nothing  in  the  7  &  8  Vict,  a  110, 
to  make  any  sudh  condition  requisite  to  the  formation  of 
a  Company  under  its  provisions.  According  to  the  terms 
of  the  7th  section  of  that  statute,  a  Company  may  be  com- 
pletely registered  as  soon  as  its  deed  is  signed  by  one-fourth 
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in  number  of  the  sabBcribers,  provided  they  hold  one- 
fomth  of  the  mayimmn  number  of  shares  in  the  capital 
[The  Viod^hancdhr. — ^My  difficulty  is  this^  whether  the 
ground  allied  for  removing  the  respondent  from  the 
list  does  not  inyolve  the  question  as  to  the  propriety 
of  the  order  for  winding  up  the  Company.]  It  anni- 
hilates the  Company,  and  assumes  that  there  is  none. 
[The  Fibe-CAonceZfer.— The  words  of  the  Act  are,  ''  com- 
pany, association,  or  partnership,''  implying,  perhaps,  that 
there  may  be  associations  within  the  Act  which  are  not 
partnerships  nor  companies.]  The  case  of  the  Direct  Exe- 
Ur  BaUway  Company y  which  your  Honor  has  just  heard, 
is  an  instance.  The  respondent,  havingreceived  the  shares, 
never  repudiated  them,  nor  offered  to  return  the  scrip 
certLBcates.  He. did  no  act  to  lead  any  one  to  suppose 
that  he  did  not  mean  to  take  any  benefit  which  might  have 
arisen  firom  the  sharea 

It  is  difficult  to  understand  the  principle  on  which  it 
can  be  contended  that  no  association  existed  until  the 
whole  4000  shares  ha4  been  taken.  Such  a  proposition 
would  render  the  Registration  Act  a  dead  letter;  for  of 
all  the  associations  to  whi<^  that  Act  has  been  held  to 
extend,  including  those  to  which  the  provisions  of  the 
Winding-4ip  Act  have  been  applied,  before  the  very  Master 
from  whose  decision  we  are  appealing,  probably  not  one 
fulfilled  the  condition  of  having  all  its  shares  subscribed 
for.  It  would  be  most  anomalous  to  say,  this  is  merely  a 
conditional  association,  subject  to  be  made  by  some  future 
event,  which  is  to  operate  by  way  of  relation,  an  actual 
partnership  from  its  commencement  The  association  must 
be  held  to  exist,  at  all  events  as  soon  as  the  proportion  of 
shares  prescribed  by  the  Registration  Act  are  taken;  for 
that  Act  then  authorises  the  commencement  of  operations, 
which  necessarily  imply  the  existence  of  a  partnership; 
and  any  terms  set  out  in  the  prospectus  and  the  scrip  cer- 
tificates must  be  taken  in  connexion  with  the  Act,  by 
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which  the  powers  and  liabilities  of  such  bodies  as  this  are 
regulated. 

Mr.^oconand  Mr.O.  IF. ^arrcr, for  the  official  manager. — 
The  respondent  applied  for  shares  upon  certain  conditions, 
one  of  which  was,  that  a  certain  amount  of  capital  was 
to  be  raised.  That  condition  was  never  fulfilled.  He 
never  agreed  to  be  a  partner  in  a  Company  with  2S00 
shares.  This  is  sufficient  to  exclude  him.  Fox  v.  Clifi(m(a) 
establishes,  that  if  the  advertised  capital  is  not  subscribed, 
the  scheme  has  failed,  and  there  is  no  contract  by  which 
any  person  taking  shares  would  be  bound.  Pitch/ord  v. 
Davis  (jk)  is  another  authority  to  the  same  effect  The 
respondent  has  a  right  to  recover  back  his  deposit:  Wontr 
ner  v.  Shairp  (c).  [The  Vice-ChanceUor, — Suppose  A.  and 
B.  to  be  partners,  and  A.,  by  a  fraudulent  representation,  to 
induce  C.  to  join  the  concern,  B.  having  nothing  to  do  with 
the  matter,  and  a  partnership  to  be  formed  between  the 
three,  can  C.  say  to  B.  that  the  two  are  not  partners,  on  ac- 
count of  A.'s  fraud  ?]  That  is  not,  we  submit,  the  case  be- 
fore the  Court.  The  representation  was,  that  a  partnership 
was  to  be  formed  of  an  indefinite  number  of  persons,  but 
with  a  definite  capital.  If  A.  agrees  to  be  a  partner  with 
B.  and  C,  and  30,0002^  capital,  to  be  subscribed  equally, 
and  C.  never  joins,  A.  could  not  say  that  B.  was  his  partner, 
without  C.  [The  Vtce-ChanceUor. — ^But  suppose  a  great 
expense  to  be  incurred  in  endeavouring  to  find  C,  must 
not  A.  and  B.  contribute  to  that?]  If  a  stipulation  to 
that  effect  were  part  of  the  contract  If  not,  the  expense 
must  fall  on  him  who  incurs  it  Here  there  was  only 
a  conditional  contract  in  the  event  of  the  partnership  be- 
ing constituted  according  to  the  terms  held  out  by  the 
scrip  certificates:  Nockela  v.  Cro^(d).     The  Company 


(a)  6  Bing.  776. 

(b)  6M.  &W.2. 


(c)  4  RaUw.  Om.  542. 
Id)  3B.&C.814. 
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nerer  haTing  been  formed,  no  liability  can  have  been  con* 
tracted  rendering  contribution  necessary  or  proper.  If 
any  expense  has  been  incurred,  it  must  fall  upon  the  in- 
dividuals who  incurred  it;  for  the  contract  between  the 
parties  is  this,  if  it  were  plainly  expressed:  ''We  shall 
not  become  liable  unless  this  first  condition,  ihat  there 
is  sufficient  capital  subscribed,  shall  be  complied  with  and 
carried  into  full  effect."  Some  persons  may  have  incurred 
expense;  the  law  gives  them  a  remedy  if  they  have  any 
title  to  it  If  they  have  assisted  in  getting  up  this  Com- 
pany, they  may  be  without  a  remedy.  They  may  have 
said,  as  they  probably  did, ''  We  will  run  the  risk  of  there 
beixtg  the  whole  amount  subscribed.  We  know  what  the 
consequences  are,  because  the  case  of  NocMs  v.  Crosby  (a) 
has  decided,  that  if  we  fail  to  get  the  full  amount  sub- 
scribed, every  man  whose  money  we  have,  may  call  upon 
us  for  it"  They  knew  that  it  had  been  decided,  that  if 
they  did  not  succeed  in  getting  the  full  number  of  sub- 
scribers, they  ran  the  risk  of  paying  back  the  money  they 
had  taken,  upon  the  supposition  that  there  would  be  a  suf- 
ficient number  of  shareholders.  The  Court,  however,  now 
has  not  to  consider  any  such  question  as  that.  The  ques- 
tion is  simply  upon  this  Act  of  Parliament,  whether  cer- 
tain parties  were  responsible  for  the  losses  of  the  Com- 
pany. It  is  clearly  decided  that  they  are  not  responsi- 
ble or  liable  for  any  loss;  and,  therefore,  any  contribu- 
tion firom  them  is  wholly  unnecessary.  There  is  nothing 
for  which  they  can  by  any  possibility  be  liable,  and  for 
that  reason  they  ought  not  to  be  retained  on  the  list. 
This  gentleman  can  establish  no  claim  to  the  asset&  His 
right,  if  he  has  any,  is  to  have  his  money  paid  back  to 
him.  He  does  not  desire  that,  upon  the  present  occasion. 
Another  objection  to  his  being  on  the  list  arises  from  the 
forfeiture  of  shares.    That  objection  is  only  introduced  in 
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this  way: — ^There  is  amoDg  the  conditioxis  on  the  scrip  cer- 
tificate one  which  would  empower  the  directors  to  declare 
the  shares  forfeited ;  and  as  some  time  had  elapsed,  it  would 
not  be  unreasooaUe  that  a  man,  thinking  better  of  it^  and 
being  content  to  lose  his  moneys  or  resolved  not  to  go  on 
with  the  Company,  should  forbear  to  comply  with  the  re- 
quisitions, and  that  he  should  conclude  that  the  directors 
had  taken  him  at  his  word,  and  forfeited  his  sharea 


The  Viob-Chancblwb: — 

Assuming  the  yaliditj  of  the  order  under  which  the 
Master  proceeded,  I  think,  with  deference  to  him,  that  the 
materials  appearing  are  not  sufficient  to  support  the  exclu- 
sion of  the  name  of  this  gentleman  from  the  list.  I  shall, 
therefore,  request  the  Master  to  review  his  report 


Dec.  idth.  It  was  stated,  on  this  day,  that  the  Master  had  recon- 
sidered his  judgment,  and  had  decided,  that,  haying  re- 
gard to  the  7  &  8  Vict  c.  110,  s.  26,  Mr.  Sharpus's  name 
ought  to  be  upon  the  list 


Dee.  \9th. 
iSSw  maiginal 
notetopreced- 
ing< 


The  Eabl  of  Mansfield's  Case. 

X  HIS  case  was  in  its  circtimstances  similar  to  the  pre- 
ceding, with  the  exceptions,  that,  on  the  one  hand,  the  re- 
spondent, the  Earl  of  Mansfield,  had  signed  no  letter  of  ap- 
plication for  shares,  the  application  having  been  made  yer- 
bally  through  his  brother,  Mr.  Murray;  and  that,  on  the 
other  hand,  no  charge  of  misrepresentation  was  made  on 
his  behalf  beyond  the  nonfulfilment  of  the  conditions  of 
the  prospectus  and  the  scrip  certificates.  Lord  Mansfield 
had  acknowledged  the  receipt  of  the  certificates  by  the  fol- 
lowing letter : — "  I  beg  to  acknowledge  the  receipt  of  twenty 
provisional  shares  in  the  Universal  Salvage  Company." 


^j^^e^^^^y  /^c^  J^tJ^.^/^.l^yP/f. 
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The  following  were  the  reasons  giveii  hy  the  Master  jfor 
ezdading  the  Earl  of  Mansfield: — 

'^Lord  Mansfield  applied  for  provisional  shares  through 
Mr.  Murray,  and  on  the  30th  of  June,  1846»  by  a  note  to 
the  secretary,  acknowledged  the  receipt  of  ten  shares: 
this  was  before  the  date  of  the  deed  of  settlement  (18th 
August^  1845)  and  certificate  of  complete  registration. 

^*  Lord  Mansfield  paid  the  deposit  of  6L  per  share  before 
August,  1845.    He  has  done  no  other  act  whaterer. 

''In  July,  1846,  a  call  was  made;  but  Lord  Mansfield 
did  not  pay  it  or  pay  regard  to  it 

'  '<  Under  these  eirenmstanoes,  into  what  contract  did 
Lord  Mansfield  enter,  if  into  any}  For  an  answer,  look 
into  the  conditions  on  the  back  of  the  proTOuonal  eertifir 
cate.  The  first  ofthese  is,  that  the  capital  shall  be  100,0(MM. 
in  4000  sharea  The  capital  really  subscribed  is  only  a 
firaeti(Mi  of  that  sum.  This  condition  .precedent,  on  whieh 
hotd  Mansfield  was  to  join  the  Ck)mpaay,  has  nerer  been 
performed.  That  this  is  the  true  construction  of  such  k 
condition  has  been  repeatedly  held,  both  as  between  cre- 
ditors seeking  to  fix  persons  as  partners:  F(MBY.CUfton(a\ 
Pikhfordy.DavisQ)),  with  ^e  cases  there  refenred  to;  and 
as  between  subscribers  themselTes:  Nockdi  y.  Cro$by(c)y 
Walstab  v.  Spottimooodeid),  WatOner  t.  Shairp  (e).  Bat 
further,  the,  Zri  condition  prorides,  that,  in  case  of  calls 
being  made  and  not  paid  within  thirty  dajrs  after  the  day 
fixed  for  payment,  the  shares,  with  all  payments  already 
made  thereon,  will  be  forfeited. 

'*  It  is  the  fair  construction  of  this  condition;  and  Lord 
Mansfield  had  good  ground  for  supposing,  that,  by  refusing 
for  thirty  days  the  payoient  of  the  call,  all  his  interest  in 
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1849.  the  concern  would  ipso  facto  cease.    Such  a  condition  was 

j^  re  relied  on  in  Fox  y.  Clifton  (a), 
vJrnoBAi.        "  ^  P^P^^>  therefore,  to  exclude  Lord  Mansfield  from 

Saltaoi  Co.  the  list. 

eII^f  "  Ist  March,  1849.  "  J.  W.  F/' 

Gasx. 

The  Master  afterwards  gave  the  following  further  opin- 
ion:— 


"  Since  I  wrote  my  opinion  of  the  1st  of  March,  I  have 
reconsidered  it,  especially  with  reference  to  the  question 
whether  the  7  &  8  Vict  c.  110,  and  11  &  12  Vict  c.  45, 
have  produced  upon  the  law,  as  established  by  the  cases  I 
have  referred  to,  any  change.  The  argument  is,  that  Lord 
Mansfield,  being  a  subscriber,  is,  under  the  7  &  8  Vict  a 
110,  &  3,  a  person  who  has  agreed  in  writing  to  take  shares^ 
and,  consequently,  is  a  person  entitled  to  profits;  that,  by 
the  11  &  12  Vict  c.  45,  &  3,  a  member  is  defined  to  be 
any  person  entitled  to  a  share  of  the  assets  or  accruing  pro- 
fits of  any  such  Company  at  the  time  of  presenting  the 
petition  for  dissolving,  &;c. ;  that  the  word  'contributory'  in- 
cludes every  member  of  a  Company,  and  that  therefore 
Lord  Mansfield  is  a  contributory. 

''  If  this  argument  is  sound,  Lord  Mansfield,  and  every 
subscriber  or  person  who  has  agreed  to  take  provisional 
shares,  or  has  taken  provisional  shares,  is  converted  into  a 
holder  of  shares,  fr^e  from  the  conditions  upon  which  he 
took  the  provisional  shares,  and  is  constituted  an  absolute 
shareholder  or  partner  as  much  as  if  he  had  signed  the 
deed. 

"  The  7  &  8  Vict  c.  110,  is  so  loosely  drawn  that  there 
is  room  for  much  argument  in  support  of  this  view  of  it; 
but  I  have  come  to  the  conclusion  that  it  cannot  bear  the 
construction  so  attempted  to  be  put  upon  it 


(a)  Judgment  of  TinM,  C.  J.,  6  Bing.  798. 
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*^  It  would  work  so  great  a  change  in  the  law, — ^taking 
away  the  locos  pcenitentiae  from  subscribers,  fixing  them 
as  members,  without  the  power  of  further  inquiry  and  deli- 
beration, and  without  the  power  of  throwing  up  proyisional 
shares, — that  the  legislature  must  have  expressed  itself 
more  clearly,  if  it  had  been  so  intended. 

''  Suppose,  in  this  particular  case.  Lord  Mansfield  had 
gone  to  the  office  of  the  Company,  after  complete  r^istra- 
tion,  and  inquired  what  was  the  number  of  shares  taken, 
what  amount  of  deposits  paid,  and  found  that  2000  or  * 
mcH^e  out  of  4000  shares  remained  unallotted.  Lord  Mans- 
field would  justly  have  said,  '  This  is  not  such  a  Company 
as  I  agreed  to  belong  to;  I  neyer  agreed  to  take  shares  in 
such  a  Company/  It  would  be  manifest  injustice  to  an- 
swer, '  You  cannot  abandon  the  Company, — ^you  are  fixed 
by  legisktive  enactment,  whatever  was  the  original  agree- 
ment you  entered  into.  Though  you  agreed  to  become  a 
member  on  certain  conditions,  yet  you  are  now  a  member, 
though  those  conditions  are  unfulfilled.'  I  think  that,  be- 
fore Lord  Mansfield  could  become  a  member,  it  was  neces- 
saiy  for  him  to  elect  to  become  one;  the  cases  shew  that 
sli^t  acts  would  amount  to  such  election. 

"  Lord  Mansfield  has  made  no  election ;  he  insists  that  he 
has  not  become  a  member, — ^he  has  a  right  so  to  insist, — 
therefore  I  cannot  include  him  in  the  list 

''  Suppose  Lord  Mansfield  had  been  sued  for  the  call,  he 
mi^t  have  pleaded  that  the  Company  suing  was  not  the 
Company  which  he  agreed  to  join  and  become  a  member 
o£  I  again  refer  to  WaUtdb  y.  SpottUtvoode,  also  Wan^ 
ner  y.  Shairp,  following  it,  as  authorities  by  which  this 
case  is  governed. 

«  22nd  of  March,  1849/' 


1849. 
In  re 

SiALTAM  Go. 

Bablov 
Gam. 


Mr.  RusadL  and  Mr.  H.  Prendergast  appeared  in  support   Awput  ML 
of  the  appeal  of  the  official  manager. 
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^^18^         ICn  MaUna  and  Mr.  Glaase,  for  ihe  Earl  of  Mansfield 

VmmAL        ^^  ^^  artanged  that  the  motion  should  stand  over  till 
Saltam  Go.    the  result  of  the  reference  back  to  the  Master  in  Sharpus'9 
Kjlu  ov      ecue  was  known. 
CAnu 
jybVTdtk,        ^''  MushU  and  Mr.  S.  Prendergasty  on  this  day,  stated 
that  the  Master  had,  on  consideration,  reversed  his  former 
decision  in  8harpu8'$  case. 

The  Vios-Chahohllob  said,  that  he  had  received  a  com- 
munication from  the  Master  to  that  effect;  the  Master  be- 
ing of  opinion  that  a  Company  completely  registered  under 
7  &  8  yict  c  110,  must  be  considered  as  fully  formed. 
As  his  Honor  agreed  in  the  conclusion  at  which  the 
Master  had  now  arrived,  it  would  be  useless  to  send  back 
the  present  case  to  the  Master ;  and  his  Honor,  therefore,  ac- 
ceded to  the  motion  for  placing  Lord  Mansfield  on  the  list 


An  appeal  from  this  decision  was  heard  before  the  Ltyrd 
ChanceUor  on  the  12th  of  January,  1860,  when  his  Lord- 
ship reserved  his  judgment. 

Jat^Uih.  0^  *^  ^^7i  *^®  l^TSLD  Chahoblloe  ssid,  that  many  of 
the  facts  relied  on  in  the  argument  before  him  were  not  in 
evidence.  Upon  the  facts  in  evidence,  his  Lordship  saw 
no  reason  for  dissenting  from  the  decision  which  had  been 
given,  and  ordered  Lord  Mansfield  to  pay  the  costs  of  the 
appeal  and  of  the  proceedings  before  the  Vice-Ghancdlor; 
but  gave  him  leave  to  go  again  before  the  Master  to  make 
out  such  case  for  his  exclusion  as  he  might  be  able. 


C    ^«5-e 


^^^^^^^C-^-^Tfc-?^'    C-^g^ra,  ^    <J  .   i^X^^    C^/C  C-^^  '  ^  y    W- 


y 
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Woodfall's  Cash.  Umitsbsal 

TSaltaob  Ck>. 
HIS  was  also  a  motion  on  behalf  of  the  official  mana-  A%uwAZrd 
gers,  by  way  of  an  appeal  from  the  decision  of  the  Master,  hDtc.  I9e4. 
excluding  firom  the  list  of  contributories  the  name  of  the  ^;,^]J^^ 
respondent,  Mr.  Henry  Dick  Woodfall,  und^  the  following  J^J^^Sm- 
cirenmstances: —  panywithsoodi^ 

The  respondent,  Mr.  Henry  Dick  Woodfall,  who  carried  So^nan  to  be 
on  business  under  the  firm  of  George  Woodfall  &  Son,  ^^!^^ 
was  proprietor  of  two  journals,  called  "  The  Polytechnic  *°"^^*S°f.™* 
Journal,"  and  ''The  Railway  Register,""  in  which  were  u^Saipoo^ 
published  articles  in  favour  of  the  Company.  The  Com-  ^J^y^H^ 
pany  purchased  five  hundred  copies  of  each  journal,  the  ^ISfommmf 
respondent  agreeing  to  take  shares  equivalent  in  value,  in  ww  afterwudi 

-,     .  i»  1    •  completely  r^ 

discharge  of  their  account  gktaed.  He 

A  Mr.  Frank  Hill,  who  was  examined  on  oath  before  onbemg i^ 
the  Master,  deposed  as  follows :—  "t^tX  S*»- 

^I  was  sub-editor  of  the  'Polytechnic  Review,"  and  of  fiued  to  do  m, 
the  'Railway  R^pu$ter,"  of  which  Woodfall  was  proprietor,  ibrther  pwt  in 
I  called  at  the  office  of  the  Company,  and  saw  Mr.  Ray^  ^  ^mpoay: 
mond,  the  then  secretary.    It  was  my  duty  to  ask  for  the  'Z^^*^^ 
advertisements  of  the  Company,  also  information  as  to  ezdaded  from 
their  progres&    Raymond  was  desirous  of  hating  the  Com-  trONttoneir^' 
pany  advertised,  and  gave  me  an  order  to  do  so.    The 
amngement  was,  that  the  Company  was  to  take  five  huii- 
dred  copies  of  each  Magazine,  and  that  the  amount  due  was 
to  be  taken  out  in  shares.    I  acted  entirely  for  WoodfalL 
It  was  distinctly  understood  that  he  was  to  incur  no  lia- 
bility or  be  called  on  to  sign  the  deed.    The  understand- 
ing was  with  Mr.  Raymond  and  Captain  Price,  (the  chair- 
man of  the  Company).    I  went  with  Woodfall  to  the  Com- 
pany, when  he  went  to  receive  the  scrip:  he  was  asked  to 
sign  the  deed;  he  refused.    They  gave  him  the  scrip.    He 
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had  the  scrip  certificates.    I  believe  he  sold  them  at  a 
small  premium.'^ 

An  account  was  made  out  at  the  time,  and  signed.    It 
was  as  follows: — 

"Universal  Salvage  Company,  in  Account  with  George 
Woodfall  &  Son. 


Dr. 

1845. 

To  600  Nob.  of  Poly- 
technic Review     -  62  10 

To  500  of  Railway 
Regiflter        -        -  62  10 

By  difference  of  one 
Share    -       -        -    5    0 


130    0 


Cr. 

1845. 
Aug.  20.— By  13  shares  5^ 
deposit  per  share 
in  the  above  Com- 
pany -  -  -  65 
By  13  shares  5^.  de- 
posit per  share  in 
the  above  Company  65 


130    0 


Settled  as  per  account  above, 

G.  WoonrALL  &  Sov." 


The  circumstances  as  to  the  registration  of  the  Company 
are  stated,  ante,  p.  53. 
The  following  was  the  Master's  note  of  his  decision: — 

"Henry  Dick  Woodfall,  twenty-six  shares,  Woodfall  & 
Son,  proprietors  of  two  journals,  called  '  The  Polytechnic 
Journal,'  and  ^The  Railway  Register.'  They  advertised 
the  Company  in  these  journals :  their  accoimt  amounted  to 
1252.  They  agreed  to  accept  shares  equivalent  in  value, 
by  reference  to  the  deposit  on  shares,  that  is,  twenty-five 
shares.  The  account  produced,  marked  A.,  bears  date  the 
20th  August,  1845.  One  share  was  thrown  in,  making 
twenty-six  sharea  The  account  was  signed  by  Henry 
Dick  Woodfall,  'Woodfall  &  Son.'  This  transaction  took 
place  in  consequence  of  a  previous  application  of  the  di- 
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rectors.  Scrip  or  provisional  certificates  were  delivered 
to  EL  D.  Woodfall ;  Woodfall  is  on  the  corrected  list  of 
shareholders  returned  to  the  Registrar  s  Office,  and  his 
name  stands  for  twenty-six  shares  in  the  schedule  to  the 
deed,  as  first  registered.  When  Woodfall  went  to  receive 
the  scrip  shares,  he  was  asked  to  sign  the  deed,  but  re- 
fused. They  gave  him  the  scrip.  There  was  an  under- 
standing between  Raymond  and  Price  and  Woodfall,  that 
he  was  to  be  subject  to  no  liability,." 

Mr.  RttsseU  and  Mr.  Prendergast,  in  support  of  the  mo- 
tion.— The  reasons  for  which  Mr.  Sharpus  and  Lord  Mans- 
field have  been  placed  on  the  list,  apply  equally  to  this  case, 
for  the  stipulation  attempted  to  be  made  by  the  respondent 
against  his  incurring  any  liability,  was  one  inconsistent 
with  the  nature  of  the  contract,  and  one  into  which  the 
directors  had  no  power  to  enter:  Morgan's  case  (a). 

The  Vice-Chancellob. — In  Morgan's  case  I  thought  that, 
by  what  took  place  at  the  meeting,  and  otherwise,  every 
shareholder  had  assented  to  the  transaction.  The  Lord 
Chancellor  took  a  different  view  of  the  evidence. 

Mr.  Bacon  and  Mr.  0.  W.  Farrer^  for  the  respondent — The 
respondent  entered  into  no  contract,  except  upon  condition 
that  he  was  not  to  be  liable,  and  the  condition  cannot  be 
severed  from  the  rest  of  the  transaction.  Either  it  was  no 
contract,  or  it  was  a  conditional  one.  Those  who  entered 
into  it  with  him  were  competent  to  act  for  the  Company 
in  this  respect 

Mr.  RusseUy  in  reply. — The  circumstance  of  the  respond- 
ent selling  the  shares  precludes  him  from  repudiating  the 
contract,  and  he  cannot  annex  to  it  a  condition  repugnant 
to  its  nature. 
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(a)  1  H.  &  T.  320;  1  Mac.  &  G.  225;  1  De  G.  &  S.  730. 
VOU  IIL  F  D.  G.  S. 
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In  re 
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UHITnifiAL 

Balyaob  Ck). 

WoODVALIi'0 
Ca81. 


I  do  not  think  that  this  case  turns  upon  the  fact  of  the 
shares  having  been  sold,  though  perhaps  it  may  be  still 
more  favourable  to  the  respondent,  if  he  parted  with  them 
before  the  Company  was  completely  registered  It  does 
not  appear  how  that  was.  But  the  respondent  contracted 
with  those  who,  with  propriety,  may  be  considered  as  re- 
presenting the  whole  Company,  that  he  was  to  be  under 
no  liability.  That  being  so,  I  think  that  his  name  ought 
not  to  be  on  the  list,  and  I  cannot  disturb  the  Master's 
decision.     The  costs  must  come  out  of  the  estate  (a). 


(a)  In  a  subsequent  case,  in  the 
matter  of  the  same  Company, 
{SmaUbone^s  ctue),  heard  on  D^ 
cember  22nd,   1849,  his    Honor 


said,  he  had  not,  in  deciding 
WoodfaWi  0096^  forgotten  David- 
M)n*«autf  (ante,p.  21),  but  thought 
it  did  not  apply. 


July  7th, 
Nov.  Ithy  h 
Dec.  2:^nd. 


In  the  Matter  of  The  North  of  Ekqland  Joint-stock 
Banking  Company; 


AKD 


In  the  Matter  of  The  Joint-stock  Companies  Winbinq-up 


i^:^,  S^i^.J2^  fci^e^  ^^^ 


Acts,  1848  &  1849. 
Sandebson's  Case. 


X  HIS  was  a  motion  on  behalf  of  James  Sanderson,  ap- 
pealing from  the  decision  of  the  Master,  placing  him  upon 


1.  Where  a  per- 
Bon  had  entered 
into  an  agree- 
ment for  the 

purchase  of  Bharea  in  a  Company,  which  had  been  approved  of  by  the  Company,  and  a  specific  per- 
mrmance  o^  whidi  ooold  have  beoi  enforced  against  lum,  he  waa  held  liable  to  be  placed  on  the  lift  of 
"oontribtttories,"  although  no  complete  or  formal  transfer  of  the  shares,  according  to  the  deed  of  set- 
tlement, was  made  before  the  Company  stopped  payment 

2.  The  7  Geo.  4,  c.  46,  s.  18,  directing  ezecationB  on  judgments  against  Banking  Companies  to 
iasne  against  actual  members  in  priority  to  members  at  the  time  of  the  contract,  does  not  of  itself  and 
independently  of  express  stipulation,  render  a  member  liable  to  be  placed  on  the  list  of  "  oontributorieSy" 
in  respect  of  liabilities  incurred  before  he  became  a  member. 

8.  The  time  when,  for  the  purpose  of  being  placed  on  the  list,  &  contributory  became  a  member, 
is  the  time  when  he  entered  into  a  binding  contract  to  take  shares. 

4.  An  appellant  firom  a  decision  placing  him  on  the  list  of  **  contiibutories,"  need  not  bring  before 
the  Court  a  person  who  would  be  liable  if  he  were  not 

$.  The  88rd  clause  of  the  Amendment  Act  of  1849,  is  retrospective,  and  in  effect  though  not  in 
terms,  prevents  a  re-hearing  before  a  Yvx-ChanodUiT  as  well  as  before  the  hofrd  (Thancwor,  after 
three  weeks,  although  the  three  weeks  had  expired  before  the  Act  came  into  operation. 


J?^^.^:^y  ^^^(rk.,.,^  ^.j^^^^.  ^^.  /^a 


ys^^Z4- 
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the  list  of  contributories  to  the  North  of  England  Joint- 
stock  Banking  Company,  under  the  following  circum- 
stances:— 

In  January,  1847,  the  executors  of  a  Mr.  David  Chartres, 
of  Newcastle-upon-Tyne,  authorised  Mr.  William  Paulin, 
of  Berwick-upon-Tweed,  to  sell  fifty  shares  in  the  North 
of  England  Joint-stock  Bank,  standing  in  the  Company's 
books  in  the  name  of  the  testator  David  Chartrea 

On  the  27th  of  January,  1847,  Mr.  Paulin  had  an  inter- 
view with  Mr.  James  Sinclair,  who  was  authorised  to  treat 
for  the  purchase  of  the  fifty  shares  on  behalf  of  the  appel- 
lant Mr.  James  Sanderson ;  and  after  some  negotiation  Mr. 
Paulin,  on  the  28th  of  January,  finally  closed  with  Mr. 
Sinclair  for  the  sale  of  the  shares  to  Mr.  Sanderson  for 
1402.;  Mr.  Sinclair  thereupon  paid  the  full  purchase-money, 
and  took  from  Mr.  Paulin  the  following  memorandum  of 
the  terms  of  sale: — 

"  Mr.  James  Sanderson,  "  Berwick. 

"  To  the  Executors  of  the  late  D.  Chartrea 

fFifty  Shares  of  the  North  of  Eng- 

*'1847,    j      land    Joint-stock  Banking  Com- 

Jan,22nd.\      pany,     including    all     dividends 

I     thereon,  at  21  16*.  per  share      .  0^140   0   0 

"  All  expenses  of  transfer,  if  any,  to  be  paid  by  the  pur- 
chaser. 

"  January  28th,  received  the  above  by  the  payment  of 
Mr.  J.  Smclair.  W.  Paulin." 

The  executors  thereupon  gave  to  the  Banking  Company 
the  notices  required  by  the  deed  of  settlement,  and  which 
were  dated  the  23rd  of  January,  1847.  The  notices  were 
left  at  the  Bank  on  the  1st  of  February,  1847. 

On  the  26th  of  February,  the  directors  consented  to  the 

p2 
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transfer  of  the  fifty  shares  hj  the  executors  to  Mr.  San- 
derson. 

It  was  the  practice  of  the  Banking  Company,  on  the 
purchase  of  additional  shares  by  a  person  who  was  at  the 
time  of  such  purchase  already  a  shareholder  in  the  Com- 
pany, to  transfer  such  additional  shares  into  his  name 
in  the  books  of  the  said  Company,  without  requiring  any 
deed  of  transfer  to  him  of  the  additional  shares  to  be  exe- 
cuted, and  it  was  also  the  practice  of  the  said  Company, 
when  any  party,  not  then  a  shareholder,  purchased  more 
than  five  shares  in  the  said  Company,  to  prepare  and  re- 
quire to  be  executed  a  deed  of  transfer  of  five  of  such 
shares  only  from  the  vendor  to  the  purchaser,  and  to  trans- 
fer in  their  books  the  whole  of  the  shares  so  purchased, 
and  to  issue  new  certificates  in  the  name  of  the  purchaser 
for  the  whole  of  such  shares,  upon  the  old  certificates  re- 
lating to  the  whole  of  the  shares  so  transferred  being  given 
up  to  the  said  Banking  Company  to  be  cancelled. 

On  the  26th  of  February,  1847,  the  executors  delivered 
the  certificates  of  the  fifty  shares,  then  standing  in  the 
name  of  the  late  Mr.  Chartres,  to  the  directors  of  the  said 
Banking  Company  to  be  cancelled  on  the  transfer  of  the 
shares  to  Mr.  Sanderson. 

Mr.  Sanderson  not  being,  previously  to  the  purchase,  a 
shareholder  in  the  Company,  the  directors  prepared  a  deed 
of  transfer  of  five  of  the  shares  from  the  executors  to  him, 
and  delivered  it  to  one  of  the  executors  on  the  2nd  of 
March,  1847. 

One  of  the  executors  having  procured  the  transfer  to  be 
duly  executed  by  all  the  parties,  including  Mr.  Sanderson, 
took  the  deed  on  the  8th  of  March,  1847,  to  the  Banking 
Company,  and  delivered  it  into  the  hands  of  Mr.  Hedley, 
one  of  the  directors ;  whereupon  the  whole  of  the  fifty  shares 
were  transferred  by  the  directors  in  the  books  of  the  Com- 
pany into  the  name  of  Mr.  Sanderson,  the  ten  certificates 
held  by  Mr.  Chartres  in  respect  of  the  fifty  shares  being 
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cancelled,  and  a  new  certificate  for  the  whole  number, 
dated  the  26th  of  February,  1847,  being  made  out  by  the 
Company,  and  signed  by  the  managing  director.  The  cer- 
tificate was  registered  in  the  books  of  the  Company,  and 
it  certified  that  Mr.  Sanderson  was  the  proprietor  of  fifly 
shares  in  the  capital  stock  of  the  said  Company,  Nos. 
1 7,948  to  1 7,952, 14,691  to  14,735,  being  the  shares  formerly 
belonging  to  David  Chartres  deceased. 

On  the  same  day  the  Company  stopped  payment  in 
London,  and  from  that  time  ceased  to  carry  on  the  busi- 
ness of  bankers,  and  only  kept  their  office  open  for  the 
purpose  of  winding  up  their  affairs. 

On  the  25th  of  March,  Mr.  Benson  addressed  to  the  ap- 
pellant the  following  letter: — 


1849. 

In  re 
Thi  North 
of  bvolahx) 
Jonrr-STocK 
Bahkiko  €k>. 

SlKDSRSOV'fl 

Casb. 


"  Newcastle,  25th  March,  1847. 
"  Sir, — I  enclose  the  certificate  for  Fifty  North  of  Eng- 
land Bank  Shares  sold  to  you  by  Mr.  Chartres'  executors.  I 
have  paid  the  stamp  and  fees,  28^.,  which  please  to  remit 
by  P.  0.  order  or  cheque.  "  Your  obedient  servant, 

"  To  Mr.  James  Sanderson,  "  John  Bbnson." 

"  Berwick-on-Tweed. 

No  sum  had  been  paid  to  the  Company  by  Mr.  Sanderson 
on  account  of  calls,  nor  had  he  ever,  to  the  knowledge 
or  belief  of  the  official  managers,  received  any  dividends 
or  profits  firom  the  sharea 

In  the  return  of  shareholders  made  to  the  Stamp  Office 
on  the  17th  of  April,  1847,  the  name  of  Mr.  Sanderson 
was  included  as  a  shareholder  of  the  Company. 

The  following  are  the  material  clauses  in  the  deed  of 
settlement  of  the  Company: — 


"No  26.  Whenever,  by  any  means  whatsoever,  any 
shares  shall  become  actually  forfeited,  or  shall  be 
duly  and  effectually  transferred  to  a  new  holder, 
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then  and  in  such  case,  and  not  before,  the  responsi- 
bility of  the  previous  holder  as  a  member  of  the 
Company  in  respect  of  such  shares  shall,  so  far  as 
the  law  will  in  that  behalf  allow,  cease  and  deter- 
mine, and  such  previous  holder  shall  be  exonerated 
and  released  from  all  subsequent  claims,  demands, 
and  obligations  in  respect  of  the  same  shares,  and 
from  all  future  observance  and  performance  of  the 
covenants,  conditions,  stipulations,  and  agreements 
in  the  deed  of  settlement  contained,  in  respect  of 
the  same  shares;  provided,  nevertheless,  that  no- 
thing in  this  article  contained  shall  extend  or  be 
construed  to  extend  to  release  the  previous  holder  of 
shares,  so  forfeited  or  transferred  as  aforesaid,  from 
his  proportion  of  the  losses  (if  any)  sustained  by 
the  Company,  up  to  the  period  of  his  ceasing  to  be 
such  holder  as  aforesaid. 
**  No.  32.  Every  person  to  whom  shares  shall  be  trans- 
ferred, and  who  shall  not  then  be  a  member  of  the 
Company  and  subject  to  the  provisions  of  the  deed 
of  settlement  in  respect  of  any  other  shares,  and 
every  person  who,  being  the  husband  of  any  female 
shareholder,  or  the  executor,  administrator,  or  le- 
gatee of  any  deceased  shareholder  as  aforesaid, 
shall,  by  notice  in  writing  as  aforesaid,  signify  to 
the  directors  his  desire  to  become  a  member  of  the 
Company  in  respect  of  the  shares  vested  in  him  in 
such  capacity,  and  shall  not,  at  the  time  of  the 
said  shares  becoming  vested  in  him  by  the  means 
aforesaid,  be  a  member  of  the  Company,  and  sub- 
ject, as  last  aforesaid,  in  respect  of  any  other  shares, 
shall,  as  to  all  duties,  obligations,  claims,  and  de- 
mands upon  or  against  him  in  respect  of  such 
shares,  be  considered  a  member  of  the  Company 
from  the  time  of  the  same  shares  being  so  transfer- 
red to  or  so  becoming  vested  in  him  as  aforesaid ; 
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bat  as  to  all  profits,  rights,  privileges,  benefits,  and        1649. 

advantages  to  arise  from  the  same  shares,  no  such        j^  pg 

person  shall  be  considered  as  a  member  in  respect    J "Swoiiir© 

of  the  same,  until  he  shall  have  executed  the  deed    Jom-nooK 
.        -                                                                                         Bavkiko  Go. 
of  settlement  

"  No.  33,  Ever7  person  in  whom  any  shares  shall  vest,  ^^cS!^"** 
by  transfer  or  otherwise,  and  who,  previously  to  such 
vesting,  shall  have  executed  the  deed  of  settlement, 
and  who  shall  be  a  member  of  the  Company  to  all 
purposes  in  respect  of  any  other  shares,  shall,  as  to 
all  the  shares  so  vesting  in  him  as  aforesaid,  be  con- 
sidered as  a  member  from  the  date  of  the  transfer 
to  him,  or  from  the  time  of  leaving  his  title  to  shares 
in  the  banking  house  of  the  Company,  or  proving 
it  as  aforesaid,  and  shall  not  be  required,  nor  shall 
it  be  necessaiy  for  him,  again  to  execute  the  deed  of 
settlement" 

Upon  the  above  facts,  the  official  manager  claimed  to 
place  Mr.  Sanderson  on  the  list  for  the  fifty  shares. 

Hn  Sanderson  objected  to  be  placed  on  the  list,  and, 
after  hearing  the  case  argued,  the  Master,  on  February  12, 
1849,  decided  that  the  name  ought  to  be  on  the  list  only 
in  respect  of  five  shares,  giving  the  following  reasons  for 
hift  decision: —  ^ 

The  Master  divided  the  question  into  two  parts: — the  first, 
as  to  five  shares;  the  second,  as  to  forty-five  shares.  As  to 
the  five  shares,  there  was,  he  thought,  no  doubt  but  that 
they  were  vested  in  Sanderson.  The  Company  could  not 
have  denied  his  right  to  all  the  rights  of  a  partner,  what- 
ever forms  required  by  the  deed  had  been  omitted.  The 
Company  could  not  insist  on  them  in  opposition  to  San- 
derson's title.  Whatever  importance  (if  any)  might  be  at- 
tached to  any  omitted  forms,  any  question  on  the  want  of 
them  was  set  at  rest  by  the  certificate     Sanderson  was, 
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in  the  Master's  opinion,  conclusively  received  in  the  Com- 
pany as  a  partner. 

As  to  the  forty-five  shares,  the  Master  said,  that  San- 
derson himself  had  had  no  communication  whatever  with 
the  Company,  and  had  done  no  act,  as  a  party  interested  in 
the  bank,  except  the  execution  of  the  transfer  of  the  five 
shares;  and  that  the  question,  as  to  these  forty-five  shares, 
was,  had  they  vested  in  him  by  "  transfer  or  otherwise,"  so 
as  to  bring  him  within^the  33rd  clause  of  the  deed  of  set- 
tlement, and  thereby  complete  his  title  as  a  shareholder? 

To  understand  what  was  meant  by  "  transfer  or  other- 
wise," the  Master  referred  to  the  32nd  clause,  whereby  it 
appeared  to  him,  that  by  "  otherwise,"  was  meant  title  ac- 
crued by  marriage,  representation,  or  legacy.  A  party 
having  shares  so  vested  became  entitled  to  the  privilege 
given  by  the  33rd  section,  if  previously  to  such  vesting  he 
had  executed  the  deed  of  settlement,  and  become  a  mem- 
ber to  all  purposes  in  respect  of  other  shares.  The  Master 
thought  it  impossible  to  bring  Sanderson  under  that  clause. 
The  forty-five  shares  were  not  vested  in  him  by  "  transfer 
or  otherwise,"  previous  to  his  executing  the  deed.  The  con- 
ditions under  which  the  privilege  given  by  the  33rd  clause 
arises  had  never  existed  as  regards  Sanderson.  The  legal 
title  wais  still  in  the  executors.  Whether  they  could  compel 
Sanderson  to  accept  the  shares,  or  rather  to  indemnify  them 
(for  the  shares  could  not  now  be  transferred  to  or  vested  in 
him)  against  calls,  the  Company  being  dissolved;  or  whe- 
ther Sanderson  might  file  any  bill,  or  bring  an  action  to 
compel  them  to  refund  the  consideration,  were  questions 
that,  in  the  Master's  opinion,  left  their  respective  rights  in 
such  doubt  as  to  render  it  impossible  for  him  to  include 
Sanderson  in  the  list  in  respect  of  these  forty-five  shares, 
whatever  might  be  the  true  construction  of  the  Act  as  to 
including  any  equitable  shareholder.  The  Master  there- 
fore, according  to  his  then  present  opinion,  proposed  to  in* 
elude  Sanderson  as  a  member  in  respect  of  five  shares,  and 
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to  exclude  him  as  to  forty-fire  sharea  With  regard  to  the 
jadgment  in  Ness  r.  Sanderson,  which  had  been  cited,  the 
Master  said,  it  could  not  be  looked  at  as  a  legal  decision 
on  a  l^al  question,  but  was  nothing  more  than  a  compro* 
mise. 

The  official  manager  then  sought  to  place  upon  the  list, 
in  respect  of  the  fortj-fiye  shares,  the  executors  of  Mr. 
Chartres,  who  appeared  and  opposed  the  insertion  of  their 
names.  After  hearing  evidence  and  argument,  the  Master 
decided  in  their  favour,  intimating  a  doubt  as  to  the  cor* 
rectness  of  his  former  decision  as  to  Mr.  Sanderson's  case. 

That  case  was  consequently  re-argued  before  him;  and, 
on  the  2nd  May,  1849,  he  gave  the  following  judgment: — 
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''The  facts  are:  Paulin,  the  agent  of  the  executors  of 
David  Chartres,  commissioned  Sinclair  to  endeavour  to 
find  a  purchaser  of  these  fifty  shares.  Sinclair  offered 
ihem  to  Sanderson,  and,  after  some  hesitation  and  treaty 
about  the  dividend,  Sanderson  agreed  to  purchase  them, 
and,  in  payment,  not  having  cash,  accepted  a  bill  of  ex- 
change for  1402.  at  three  months,  which  he  paid  at  ma- 
turity. Sinclair  acted  for  Sanderson  in  this  treaty,  and 
thereby  became  pro  hac  vice  the  agent  of  Sanderson,  and 
as  such,  received  the  bought-and-sold  note  (exhibit  A.), 
dated  the  2nd  of  January,  1847,  and  handed  it  to  San- 
derson on  the  2drd  January.  The  executors,  in  conformity 
with  the  22nd  clause  of  the  deed,  signed  the  notices,  which 
were  left  at  the  Bank  on  the  1st  February.  On  the  26th 
February,  1847,  the  directors  signed  their  assent  to  the 
transfer  of  the  fifty  shares  to  Sanderson  by  the  executors. 
On  the  same  day,  the  executors  sent  to  the  Bank  the  ten 
certificates  of  five  shares  each,  which  had  belonged  to  the 
testator,  and  they  were  cancelled  by  the  public  officer,  who 
wrote  across  them,  '  Transferred  to  James  Sanderson,  26th 
February,  1847. — George  Burdis.'    The  ten  cancelled  cer- 
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tificates  were  produced  and  marked  by  me  with  my  initials. 
On  the  2nd  March,  a  transfer  of  five  of  the  fifty  shares  was 
delivered  to  William  Chartres,  who  executed  it  the  same 
day,  and  having  been  executed  by  the  other  executors,  it 
was  subsequently,  that  is,  on  the  8th  March,  executed  by 
Sanderson.  The  whole  fifty  shares  were  duly  registered  in 
the  Bank  books,  and  a  new  certificate  was  made  out,  certify- 
ing that  Sanderson  was  the  proprietor  of  these  fifty  shares. 
This  bears  date  the  26th  of  February,  1847,  the  day  on 
which  the  executors'  shares  were  cancelled  The  transfer 
was  executed  by  Burdis  after  the  stoppage  of  the  Bank.  The 
Bank  stopped  payment  on  the  6th  of  March,  1847.  On  the 
17th  March,  1847,  the  certificate  was  forwarded  to  San- 
derson, who  repudiated  the  shares  as  strongly  as  he  could. 
As  to  the  five  transferred  by  the  deed  I  have  no  doubt 
In  respect  of  them,  Sanderson  must  be  included  in  the 
list.  As  to  the  forty-five  shares,  my  view  of  this  case  iB 
changed,  though  I  still  think  that  the  legal  title  in  these 
shares  did  not  vest  in  Sanderson,  because  the  requisitions 
of  the  deed  were  not  observed  Yet  I  think  the  facts  are 
such  as  would  support  a  bill  against  him  by  the  executors, 
to  compel  him  to  accept  a  deed  of  transfer  of  these  shares, 
and  to  execute  the  deed  of  settlement  As  an  authority 
for  this,  I  refer  to  Wynne  v.  Price  (a),  in  which  the  Vice- 
Chancellor  Knight  Bruce  lately  made  a  decree  that  the 
defendant  should  execute  and  deliver  a  deed  of  .transfer, 
pay  calls,  &c.  The  principle  upon  which  he  proceeded  is 
the  same  as  would  govern  this  case.  Had  the  Company 
not  been  dissolved,  they  might  have  filed  a  similar  bill 
With  respect  to  the  non-observance  of  the  requisitions  of 
the  deed,  I  have  proceeded  upon  the  maxim  that  each 
party  was  competent  to  renounce  them.  I  should  willingly 
adopt  the  argument  of  fraud  (suppressio  veri)  as  sufficient 
to  meet  the  case  made  by  the  official  manager,  but  the 


(a)  Ank9)Yd.±^.^^^^^,  O^. 
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facts  do  not  support  it.    No  doubt  the  directors  knew  the        1649. 
state  of  the  Bank  in  January,  184<7,  that  it  was  in  difficul-         /»  rt 
ties ;  but  it  was  in  March,  six  weeks  after  the  contract  had    Jy^^tln 
been  entered  into,  that  Burdis  went  up  to  London  to  en-    Joi»wwook 
deavour  to  obtain  pecuniary  assistance.    There  was  no  ac-        — 
tual  deceit  practised  on  Sanderson  by  any  party.    If  he  can         gaa 
resist  the  legal  force  of  his  acts  in  this  case,  the  purchases 
of  shares  in  Joint-stock  Companies  that  will  be  invalid 
will  be  exceedingly  numerousL    But  this  argument,  found- 
ed upon  the  suppressio  yen,  cannot  apply  to  the  executors. 
No  doubt  their  wish  to  sell  became  an  anxiety  to  sell,  be- 
cause, after  the  contract,  they  probably  became  suspicious 
of  the  state  of  the  Bank;  but  it  does  not  appear  that  they 
had  other  means  of  knowledge  than  the  world  in  general, 
or  than  Sanderson  had.    The  dates  of  the  different  trans- 
actions shew  that  there  was  no  extraordinary  pressure  on 
the  part  of  the  Bank  to  cany  the  sale  into  effect    If  the 
aigument  applies,  it  applies  to  the  five  as  well  as  to  the 
forty-fiye  shares.     I  reluctantly  express  my  intention  to 
include  James  Sanderson  in  the  list  for  the  whole  fifty 
shares,  as,  I  think,  I  ought  to  have  done  on  the  first  pro- 
ceeding before  me. 

"  2nd  May,  1849.  "J.W.F." 

Against  this  decision  Mr.  Sanderson  appealed. 

Mr.  RussM  and  Mr.  Taylor  appeared  in  support  of  the 
motion,  by  way  of  appeal 

Mr.  Bacon  and  Mr.  HeadUmif  for  the  ofiicial  manager, 
took  a  preliminary  objection  that  Mr.  Chartres'  executors 
ought  to  have  been  served  with  notice  of  the  motion. 

The  Vice-Chancelloe  overruled  the  objection,  saying 
that  the  Court  had  only  to  decide  between  the  appellant 
and  the  official  manager. 

Mr.  Rus^U  and  Mr.  Taylor, — The  Bank  stopped  before 
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the  transfer  was  complete.  There  was,  therefore,  no  legal 
contract  even  as  to  the  five  shares ;  and  as  to  the  other  forty- 
five,  there  is  no  ground  for  ascribing  them  to  the  appellant 
The  case  as  to  them  is  put  upon  an  oral  contract,  the  explan- 
ation given  being,  that  there  was  an  irregular  mode  of  do- 
ing business,  adopted  contrary  to  the  terms  of  the  deed  of 
settlement  The  Master  proceeded  on  the  case  of  Wynne  v. 
Price  (a).  That  case  has  no  application  to  a  contract 
respecting  shares  in  a  Banking  Company  where  no  in- 
stalments are  payable.  It  merely  regarded  the  liability 
of  the  purchaser  to  future  payments,  and  decided  nothing 
as  to  his  being  liable  to  previous  losses,  whether  known 
or  not  to  the  vendors.  The  appellant  never  contracted  to 
indemnify  the  vendors  against  past  liability,  nor  to  have 
anything  to  do  with  transactions  antecedent  to  the  date 
of  the  contract.  This  case  cannot  depend  on  the  right 
of  the  executors  of  Mr.  Chartres  to  file  a  bill  for  specific 
performance.  If  they  filed  such  a  bill  against  the  appel- 
lant, the  equities  between  the  parties  would  depend  on 
many  circumstances  not  now  before  the  Court. 


The  Vice-Chancellor: — 

It  is  true  here,  that  at  least  as  to  part  of  the  subject 
there  is  a  contract  that  has  not  been  carried  into  com- 
plete execution.  Mr.  RvsseU  suggests  that  there  may 
have  been  several  defences  probably  open  to  a  suit  for 
specific  performance.  These  defences  the  appellant  had 
the  opportunity  of  suggesting  by  affidavit;  and  he  does 
not  suggest  any  objection  by  way  of  affidavit,  as  far  as  I 
understand.  He  has  not  raised  a  case  of  fraud  or  im- 
proper conduct  against  the  vendor.  There  appears  to 
have  been  a  complete  contract  made  on  the  28th  of 
January,  and  the  price  then  appears  to  have  been  paid. 
A  still  further  step  has  been  taken  with  respect  to  a  por- 
tion at  least  of  what  was  then  bought    The  executors  of 


(^)  Alitor  Vol.  ill  ^^,^^.  jr^. 
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Mr.  Chartres  have  unifonnly  approYed  of  the  contract, 
— ^the  Company  have  uniformly  approved  of  the  contract 
A  week  or  more  before  the  stoppage,  the  Company  ex- 
pressly approved  of  Mr.  Sanderson  as  the  purchaser  of 
the  whole  of  the  fifty  shares.  I  am  of  opinion,  therefore, 
that  Mr.  Sanderson,  under  the  particular  circumstances,  is 
very  properly  on  this  list  in  respect  of  those  fifty  share& 
Whether  there  is  to  be  a  qualification  as  regards  the  time 
from  which  he  is  to  be  liable  to  losses  is  a  different  matter. 
The  Master  does  not  appear  to  me  to  have  been  asked  to 
express  his  opinion  on  this  point. 
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Mr.  Bacon  and  Mr.  Headlam,  for  the  official  manager. — 
According  to  the  26th  clause  of  the  deed  of  settlement,  the 
purchaser  takes  the  whole  liability  of  the  vendor.  The  con- 
tract here  is,  that  he  should  stand  in  the  shoes  of  the  trans- 
feror. [The  Vtce-Chancellor, — I  suppose  that  there  could  not 
be  a  loss  within  the  meaning  of  the  26th  clause,  unless,  upon 
an  account  taken  up  to  that  time,  (including  the  results  of 
the  subsequent  transactions,  then  in  progress),  the  effective 
assets  of  the  Company  were  less  than  their  liabilities.  It 
cannot  mean  a  loss  on  an  individual  transaction,  though 
there  may  have  been  a  gain  on  another;  it  must  mean  a 
loss  on  the  general  summing  up.]  There  might  be  a  loss, 
and  yet  not  insolvency.  This  contract  must  be  understood 
with  reference  to  the  statute  affecting  Joint-stock  Bank- 
ing Companies ;  according  to  the  provisions  of  that  Act, 
the  existing  shareholders  are  primarily  liable,  and  until 
those  existing  shareholders  are  exhausted,  there  is  no 
power  of  proceeding  against  the  former  shareholders  (a). 
That  provision  clearly  establishes  the  liability  to  be  with- 
out qualification. 


(a)  See  7  Geo.  4,  c.  46;  Steuh 
ard  T.  Greaves,  10  M.  k  W.  711 ; 
Dodgmm  v.  ScoU,  2  Exch.  457; 


Barker  v.  Buttreu,  7  Beav.  134; 
Lund  y.  Blamhard,  4  Hare,  9. 
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The  Vicb-Chakcblloe: — 

The  question  of  the  liability  to  creditors  is  not  before 
me  in  this  case.  The  question  before  me  is  merely  one  as 
between  the  parties  themselvea  However  the  law  may 
be  as  to  creditors,  I  apprehend  that,  as  between  the  parties 
themselves,  this  gentleman  is  only  liable  to  losses  from  the 
28th  of  January,  1847.  I  think  that  it  had  better  be  so  ex- 
pressed in  the  list  I  do  not  understand  this  point  to  have 
been  agitated  before  the  Master.  It  seems  to  me  that  Mr. 
Sanderson  contested  a  point  that  he  ought  not  to  have 
contested,  and  did  not  contest  the  only  point  which  it  was 
material  for  him  to  contest,  and  he  must  pay  the  costs  of 
this  motion. 

The  following  was  the  order: — 

''  Let  the  name  of  James  Sanderson,  of  Ber- 
wick-upon-Tweed, Grocer,  remain  in  the 
list  of  contributories  of  the  North  of  Eng- 
land Joint-stock  Banking  Company,  as  a 
member  for  fifty  shares,  with  a  qualifica- 
tion that  the  said  James  Sanderson  is 
liable  only  as  a  contributory  of  the  said 
Company  subsequent  to  the  28th  day  of 
January,  1847;  and  let  the  said  James 
Sanderson  pay  unto  the  official  manager 
of  the  said  Company  his  costs  of  this 
application,  to  be  taxed  by  the  Taxing 
Master  of  this  Court  in  rotation"  (a). 


Nov.  7th,  A  motion  by  way  of  appeal  from  this  decision,  was 
made  before  the  Lord-ChanceUor  on  November  7th,  and 
refused,  on  the  ground  that  the  notice  was  not  within  the 
time  limited  by  the  Joint-stock  Companies  Winding-up 


(a)  See  Dodffson's  ccue,  post,  p.  86. 
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Amendment  Act,  1849,  which  was  held  to  be  retrospective 
in  its  operation  (a). 


Mr.  Bcuxm  and  Mr.  ffeadlam,  in  support  of  a  motion  to 
have  the  motion  of  appeal  from  the  Master  re-heard. — ^The 
Lord  Chancdlor  has  decided  that  the  Joint-stock  Compa- 
nies Winding-up  Amendment  Act,  1849,  &  33,  providing 
that  no  notice  of  motion  for  a  re-hearing  before  the  Lwrd 
Chancellor  of  any  order  of  the  Master  of  the  RoUa  or  Vvce- 
Chancellors  shall  be  given  after  the  expiration  of  three 
weeks  after  the  order  complained  of  shall  have  been  made, 
operates  retrospectively,  and  prevented  an  appeal  in  this 
case,  although  the  three  weeks  had  elapsed  before  the  Act 
came  into  operation.  This  is  so  great  a  hardship  that  the 
Court  will,  if  the  terms  of  the  Act  permit,  endeavour  to 
relieve  the  official  manager  from  it  Now,  the  clause  is 
expressly  confined  to  re-hearings  before  the  Lord  Charted- 
lor  of  orders  made  by  the  Master  of  the  RoUs  or  Vtce- 
Chancellors,  and  therefore  does  not  apply  to  a  re-hearing 
before  a  Vice-Chancellor  of  his  own  order.  Retrospective 
operation  will  not  be  given  to  an  Act,  unless  so  far  as  it 
is  expressly  provided  by  the  terms  of  it 

Mr.  Matins  and  Mr.  HaUett,  for  the  respondent,  were  not 
called  upon. 

The  Vice-Chancelloe: — 

Although  a  re-hearing  before  the  same  judge  is  not  with- 
in the  express  terms  of  the  Act,  I  think  that  it  is  within 
the  spirit  and  principle  of  it ;  and  that  I  cannot,  consistently 
with  the  Lord  Chancellor's  construction  of  the  section,  re- 
hear the  motion. 


1849. 

In  re 

Tm  NoBTR 

or  BVOLAVD 

joiht-stock 
Bahkiio  Co. 

Sahdibsov's 
Gasb. 

Dee.  22nd. 


(a)  See  1  H.  d?  T.  486;  1  Mac.  ife  G.  306. 
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Thb  Noeth 
OP  Enolax]> 
Joint  Stock 

BahkikoCo.  Hall's  Case. 

A  widow  who,  X  HIS  was  the  appeal  of  John  Hall  against  the  decision 
toix  an?rMidu-  ^^  *^^  Master,  placing  him  on  the  list  of  contributories  un- 
aiy  legatee  of     ^j^j.  ^^  following  circumstances : — 

her  late  hiu-  ^ 

band,  was  enti-  Elizabeth  Outcrston  was  the  widow  of  Andrew  Outerston, 
a  Banking  Com-  who  was  a  holder  of  six  shares;  she  was  his  sole  executrix 
5Jm'bH«edto  ^^^  residuary  legatee.  Probate  was  granted  to  her  of  her 
a truttee,  pre-     husband's  will;  she  employed  John  Hall,  as  a  friend,  to 

Tioualy  to  her  ^  r     j  »  » 

marrying  again,  receive  the  dividends  on  these  shares,  and  received  them 

The  trustee  did    .  i_  i.  i.  • 

not  fulfil  the  re-   through  him. 

d^*^of  «tu^  She  afterwards  married  Robert  Taylor,  having  previously 
ment,  with  re-     to  the  marriage  assigned  the  shares  and  other  property  to 

ferencetoan  .         ,       .  r     r      j 

assignee  of  John  Hall  upon  trust,  to  receive  the  income  thereof,  and 

a  shareholder,  *  P^J  ^^  ^2JtiQ  to  her,  to  her  Separate  use,  with  usual  clauses 

ti^edfwd^df^  against  anticipation. 

sometimes  ngn-  The  marriage  with  Mr.  Taylor  took  place  in  1842.   Notice 

'^for  UiTuMu-  that  John  Hall  was  made  a  trustee  of  these  shares  appeared 

totor  slraneUmM  ^  ^^^^  \>^tii  given  to  the  Bank,  from  an  entry  thereof  made 

"JS'*^**^****"  in  one  of  the  Bank  books  as  follows: — 

of"  [the  widow 
by  her  widow's 

!!ir!liJ*'*^f  "J^^"^  Hall,  26,  Brandling-place,  is  appointed  trustee 
the  assignment    by  deed  of  23rd  of  March,  and  invested  with  the  entire 

in  the  books  of  .     i  >' 

the  Company,       COUtroL 
but  it  did  not 
appear  by  whom 

notice  of  it  had       The  year  of  the  date  of  the  deed  was  not  inserted  in 

been  given : — 

J5r(eM,  that  the    the  entry,  and  there  was  no  evidence  to  shew  when  or 
I  pro'p^*    ^7  whom  the  notice  was  given,  except  by  inference  from 


fijt.r^H=.  the  entry. 


list,  but  that  his 

liabiUty  should       The  returns  to  the  registry  office  were  very  irregular, 

be  restricted 
to  the  time  of 

the  assignment;  but,  on  appeal,  the  Lord  ChanedUrr  thought  ^t  the  eyidence  was  insolBcient  to  fix 
the  trustee  with  liability,  and  ordered  the  motion  to  stand  over  till  the  official  manager  had  esta- 
blished his  case  in  a  court  of  law. 

Where  the  liability  is  either  upon  the  person  placed  on  the  list  or  on  a  stranger,  it  is  not  necessary 
for  the  official  manager  to  bring  such  stranger  to  interplead  before  the  Master. 
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and  it  was  not  until  after  the  stoppage  of  the  Bank  that      ^  1849;^ 

the  name  of  John  Hall  was  returned  as  trustee  of  Elizabeth        in  n 

Uuterston.  of  Bxoi^ro 

It  only  came  out  in  the  progress  of  the  investigation  in  B^^mJTS. 

the  Master's  office  that  Mr&  Outerston  had  married  Robert         

Haix's 
Taylor.    In  the  Company's  books,  and  throughout  the  re-         Case. 

gistiy  returns,  she  was  called  Outerston,  wheneyer  she  was 
mentioned. 

The  clauses  of  the  deed  of  settlement  of  the  Company 
applicable  to  the  circumstances  of  the  case  were  the  fol- 
lowing:— 

Nos.  28,  29,  and  30,  set  out  in  Armstrong's  case,  1  De 
G.  &  S.,  pp.  666,  567;  No.  32,  set  out  in  Sandersons  case^ 
ante,  pi  70. 

The  proceedings  between  Mr.  Hall  and  the  Bank  not 
haying  been  according  to  these  provisions,  the  question 
was,  whether,  notwithstanding  their  irregularity,  John 
Hall  was,  as  regarded  the  Company,  a  member. 

The  first  dividend  warrant  signed  by  the  appellant  was 
as  follows: — 

"  Capital  Stock  Account  Dividend  "Warrant 

"  je2  9a  6(i  Dividend  on  Six  Shares. 

*^  The  North  of  England  Joint-stock  Banking  Company, 
pay  Self  or  bearer  2/L  9&  6ci,  being  a  dividend  of  8«.  3(2. 
per  Share  on  the  paid-up  capital  stock  of  the  Company  in 
my  name,  for  the  year  ending  31st  December,  1841,  as 
declared  at  a  general  meeting  held  February,  1842. 

**  For  Andrew  Outerston's  Executors. 

"  JoHW  Hall. 

"Newcastle-upon-Tyne,  8th  March,  1842." 

The  subsequent  dividend  warrants  were  in  the  same 
VOL.  in.  o  D.  0.  a 


82 


GA8B8  IK  GHAKOBBY. 


1849. 

Inn 
Thb  Nokh 
or  BvGLAin) 
Jonn-arooK 
Bavsoni  Go. 

Hall's 
Caab. 


form,   with  the  following  changes   in  the  descriptions 
which  Hr.  Hall  prefixed  to  his  signature: — 

"  For  the  Executors  of  Andrew  Outerston — John  Hali." 

"  FortheExecutorsof A,  Outerston  andSelf— JohkHall." 

"  For  A.  Outerston,  Executors — John  Haix." 

"  Elizabeth  Outerston's  Trustee — John  Hall." 

"  Per  pro.  Elizabeth  Outerston — John  Hall." 

"  ForTrusteesof  Mrs.  A.  Outerston  and  Self— John  Hall." 

"  Executors  of  the  late  Outerston — John  Hall." 

'^  For  Elizabeth  Outerston,  Executor  of  the  late  Andrew 
Outerston — John  Hall." 


The  Master  retained  the  name  of  Mr.  Hall  upon  the  list, 
giving  the  following  reasons  in  writing  for  his  decision: — 

*^  It  is  necessarj,  first,  to  consider  the  relation  in  which 
Elizabeth  Outerston,  before  the  execution  of  the  deed  of 
trust,  stood  to  the  Company:  she  was  executrix  and  resi- 
duary legatee,  and  received  dividends  by  her  agent  for  se- 
veral years.  If  she  had  not  married,  and  had  continued  to 
receive  dividends,  it  would  have  been  doubtful  whether 
the  official  manager  ought  to  have  included  her  in  the  list 
in  her  own  right  or  as  executrix.  (See  the  case  of  ^rm^ 
strong,  before  the  Lord  ChanceUoTy  on  appeal)  According 
to  the  Vice-Chancellor  Knigkt  Brace's  judgment  (a),  she 
could  be  included  only  as  executrix,  and  I  should  consider 
that  judgment  as  a  rule.  But,  by  her  own  act,  prior  to 
marrying,  she  dealt  with  these  shares  not  only  as  executrix, 
but  in  her  own  right, — she  assigned  these  shares^  as  her 
own  property,  to  Hall,  as  trustee  for  her.  If  Hall  and 
Elizabeth  had  complied  with  the  deed  of  settlement,  and 
he  had  been  duly  received  into  the  Company  as  a  trustee 


(a)  1  De  G.  &  S.  670. 
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for  her,  there  can  be  no  doubt  but  that  he  must  have  been        1848. 
included  in  the  list,  because  the  terms  are  express  that  the        /,» re 
Company  shall  look  only  to  the  trustee  (a),  and  not  to  the    Jj^o^J" 
oestuis  que  trust  He  has  not  complied  with  these  terms ;  but    Join-nooK 

has  he  not  so  acted  as  to  entitle  the  official  manager  to  say,         

•  You  renounced  or  waived  observance  of  the  requisitions  q^ 
of  the  deed.  The  Company  also  renounced  or  waived  them. 
Tou  expressed  yourself  as  trustee  of  these  shares;  you 
claimed  and  received  dividends  as  such  trustee.  We  paid 
jou  dividends  as  such  trustee.  All  objections  which  might 
arise  from  not  adopting  the  machinery  of  the  deed  are  re- 
xnoTed  by  your  and  our  conduct'  (See  2  Railway  Cases,  728, 
The  Chdtenham  Jk  Oreat  Western  Union  Railway  Company 
T.  Danidy  in  which  is  cited  The  Sheffield  Jk  Manchester  Rail- 
way  Company  v.  Woodcock,  7  Meeson  &  Welsby,  583). 

'^  In  the  formercase,  LoriDenman  says,  'I  think  the  point 
is  conclusively  settled  by  The  Sheffi^eld  <b  Manchester  Rait- 
VHiy  Company  v.  Woodcock.'  That  shews  that  all  difficulties 
that  may  arise  from  not  adopting  the  machinery  of  the 
Act  (the  private  Act)  are  got  over  by  the  conduct  of  parties 
who  claim  to  be  placed  in  the  situation  of  proprietors,  and 
are  so  placed  accordingly.  In  this  case,  Hall's  conduct  is 
equivalent  to  a  claim  to  be  a  proprietor. 

*^  If  Hall  is  not  included  in  the  list,  no  one  else  can  be. 
It  is  clear  that  the  husband  Taylor  cannot  be,  for  the  shares 
were  not  vested  in  Elizabeth  when  he  married  her.  It  is 
equally  clear  that  she  cannot  be  included.  I  reluctantly 
come  to  the  conclusion  that  I  must  include  John  Hall  as 
trustee  for  Elizabeth  Outerston.  He  is  so  described  in  the 
list 

«  25th  of  April,  184j9.  *'  J.  W.  Fabebr." 

Mr.  HaOet,  in  support  of  the  motion  of  appeal,  contended 

(a)  See  the  12th  article  of  the  Deed  of  Settlement,  set  out  in  Fen- 
moPf  coK,  l'DeO.&  S.  558. 
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that  Mr.  Taylor  aad  his  wife,  or  one  of  them,  should  have 
been  on  the  list,  and  that  the  official  manager  ought  to 
have  brought  them  before  the  Master,  that  they  might  in- 
terplead with  the  appellant;  and  that,  at  all  events,  no 
case  was  made  out  against  the  appellant 

Mr.  Bacon  and  Mr.  Headlam,  for  the  official  manager, 
were  stopped  by  the  Court 

The  Vicb-Chakcellor: — 

In  several  of  the  cases  which  have  occurred  under  the 
Act,  the  formalities  prescribed  by  the  deed  of  settlement 
had  not  been  observed,  but  had  been  waived  on  both 
sides.  This  appears  to  me  to  be  one  of  those  cases,  and  I 
think  Mr.  Hall's  name  must  remain  on  the  list  He  is, 
however,  in  my  opinion,  entitled  to  have  a  qualification  in- 
serted, restricting  his  liability  to  the  date  of  the  assignment; 
but,  as  he  does  not  seek  this  by  his  notice  of  motion,  he 
must  pay  the  costs. 


An  appeal  from  this  decision  was  heard  by  the  Lord 
Chancellor,  November  7, 1849,  and  was  ordered  to  stand 
over  to  enable  the  question  to  be  tried  at  law;  his  Lordship, 
however,  intimating  that  the  evidence  before  the  Court 
was  not  sufficient  to  make  the  appellant  liable  (a). 


(a)  Bee  Ex  parte  ffaU,  IE.  &!!.  681;  lMac.&ad07. 
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1849. 

Dodoson's  Case.  Thb  Noeth 

TOF  Bholahd 
HE  Master,  to  whom  the  winding-up  of  the  North  of   p^^^'^IJ^ 

England  Joint-stock  Banking  Company  had  been  referred,         

inserted  the  name  of  Mr.  Dodgson  in  the  list  of  contribu-  one  hundred' 
tories,  for  100  shares,  without  adding  any  qualification.       Sdln^pMw 
This  was  a  motion  made  on  behalf  of  Mr.  Dodgson,  «i  ^7 » broker, 

tor  two  Tendon* 

that  his  name  might  not  remain  on  the  list,  unless  with  a  of  fifty  sharea 

qualification  limiting  his  liablity  as  a  contributory  to  a  ^^  Comp^. 

period  subsequent  to  the  5th  of  December,  1846.  ^^^^ 

Mr.  Dodgson,  in  the  beginning  of  the  month  of  Septem-  transferred  by 

ber,  1846,  purchased  100  shares  in  the  Company,  at  32.  per  the  Tendon  to 

ahare:     Of  fifky  of  these  shares,  EUzabeth  Flintoff,  as  the  ^a^S^tT' 

executrix  of  David  Flintoff,  was  the  vendor,  and  Miss  Sum-  ^^^T*!*^  ^ 

'         ,    ,  '  thelOOiharei 

ner  was  the  vendor  of  the  remaining  fifty.  mm  paid  to  the 

The  whole  100  shares  were  sold  to  Mr.  Dodgson  in  one  purduuer  was 
parcel  through  a  broker;  to  whom,  on  the  11th  of  the  same  ^^^  ^^^ 
month  of  September,  he  paid  3002.,  the  purchase-money  for  proprietor  of  the 

100  liiaieSj  and 

aU  the  shares.     At  the  same  time  he  and  Elizabeth  Flin-  hu  name  was 
toff  signed  an  agreement  for  a  transfer  of  five  shares  only  ^^^  i^^ 
to  Mr.  Dodgson,  in  consideration  of  151  i^^ffdd, 

Mr.  Dodgson  was  accepted,  and  was  duly  entered  in  the  that  the  lOO 
Company's  books  as  the  proprietor  of  100  shares,  and  he  the  subject  of 
received  two  certificates,  dated  respectively  the  11th  of  ^JthafSba 
December,  1846,  in  evidence  that  he  was  proprietor  of  ''^^oie  m«st  be 

'  '  *^     ^  governed  by  the 

the  100  shares.  terms  of  the 

Five  of  the  shares,  belonging  to  the  executrix  of  David  of  the  five 
Flintoff  were  transferred  to  Mr.  Dodgson  by  the  following  "^"^^J^cton 
deed,  which  was  executed  by  Elizabeth  Flintoff  and  Mr.  fraudulently 

inducing  a  per- 
DodgSOn  :-^  son  to  become  a 

purchaser  of 
shares  in  a 

"  This  indenture,  of  three  parts,  made  the  19th,  day  of  Company  may 

be  personally 
liable  to  him, 
hot  they  cannot  be  considered  as  the  agents  of  the  body  of  shareholders  to  commit  a  fraud  of  this 
kind,  nor  is  sudi  a  frand  a  valid  objection,  the  purchaser's  name  being  on  the  list  of  contributories. 
Ohserrations  on  SamderwnU  ca§e. — Obserrations  on  Morgan'$  case, 
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December,  in  the  year  of  our  Lord  1846,  between  Elizar 
beth  Flintoff,  of  Newcastle-upon-Tyne,  sole  executrix  of 
Dayid  Flintoff,  of  the  same  place,  deceased,  in  the  county 
of  the  same,  of  the  first  part;  Robert  Dodgson,  of  Wigton, 
in  the  county  of  Cumberland,  druggist,  of  the  second  part; 
and  George  Burdis,  of  the  town  and  county  of  Newcastle* 
upon-Tyne,  pubUc  officer  of  the  company  or  partnership 
called  the  North  of  England  Joint-stock  Banking  Com- 
pany, of  the  third  part:  Witnesseth,  that  the  said  Elizabeth 
Flintoff,  in  consideration  of  the  sum  of  152L  to  her  paid  by 
the  said  Robert  Dodgson,  upon  or  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  hath  granted,  sold,  assigned,  and  trans* 
ferred,  and  by  these  presents  doth  grant,  sell,  assign,  and 
transfer  unto  the  said  Robert  Dodgson,  his  executors,  ad* 
ministrators,  and  assigns,  all  those  fire  shares  of  her  the 
said  Elizabeth  Flintoff,  of  and  in  the  capital  stock  of  the 
said  Company,  now  standing  in  his  name  in  the  books 
thereof,  with  all  dividends,  interest,  profits,  proceeds,  bene- 
fits, and  advantages,  incident  to  or  arising  from  the  said 
shares  hereby  assigned,  to  hold  unto  the  said  Robert 
Dodgson,  his  executors,  administrators,  and  assigns,  from 
henceforth  for  ever,  subject  to  the  covenants,  provisoes, 
declarations,  articles,  stipulations,  regulations,  and  agree* 
ments,  contained  and  to  be  contained  in  the  present  and  any 
future  or  supplemental  subsisting  deed  of  settlement  of  the 
said  Company.  And  the  said  Robert  Dodgson,  for  himself, 
his  executors  and  administrators,  doth  covenant,  promise, 
and  agree,  to  and  with  the  said  Elizabeth  Flintoff,  her  execu- 
tors and  administrators,  and  with  the  said  Greoxge  Burdis, 
his  successors,  executors,  administrators,  and  assigns,  that 
he  the  said  Robert  Dodgson  shall  and  will,  from  time  to 
time  and  at  all  times  hereafter,  in  respect  of  the  said  shares 
hereby  assigned,  well  and  truly  pay  all  instalments  and 
sums  of  money  now  due  or  hereafter  to  become  due  there- 
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on,  and  also  perform,  fulfil,  and  keep  all  and  every  the  co- 
Tenants,  stipulations,  provisions,  and  regulations  contained 
in  the  deed  of  settlement  of  the  said  Company,  bearing 
date  the  14th  day  of  November,  1832,  and  also  all  other 
stipulations,  provisions,  and  regulations  for  the  time  being, 
affecting  or  intending  to  affect  holders  of  shares  in  the 
said  Company;  and  shall  and  will,  if  thereto  required  by 
the  directors,  either  expressly  or  by  a  general  regulation 
in  that  behalf,  execute  a  deed  of  covenant  (to  be  prepared 
by  the  directors  for  that  purpose)  to  and  with  the  trustees 
or  public  officer  of  the  Company,  on  the  part  of  him  the 
eaid  Robert  Dodgson,  his  executors,  administrators,  and 
assigns,  duly  to  observe  and  abide  by  all  the  stipulations, 
provisions,  and  regulations,  for  the  time  being  affecting 
or  intending  to  affect  holders  of  shares  in  the  said  Com- 
pany.   In  witness  whereof  &c'' 


1849. 

In  re 

Tn  NoBTH 
Of  Saoujii^ 

JoiJKT-nOQK 

BAHKixa  Go. 

DoDQflOl'S 
ClBB. 


No  transfer  of  the  other  ninety-five  shares  was  ever 
executed. 

The  Company  stopped  payment  on  the  6th  of  March, 
1847,  before  Mr.  Dodgson  executed  the  Company's  deed 
of  settlement,  and  before  he  received  any  dividend. 

After  the  Bank  had  stopped  payment,  the  directors 
made  a  call  of  52.  per  share.  Mr.  Dodgson  thereupon  paid 
5002L  upon  his  100  shares. 

On  the  30th  of  November,  1848,  the  Master  charged 
with  the  winding  up  of  the  Company  made  a  call  of  302. 
per  share,  and  Mr.  Dodgson  was,  on  that  occasion,  allowed 
the  5002.,  the  amount  of  the  call  made  on  him  by  the 
directors,  and  paid  a  further  sum  of  25002.  upon  his 
shares. 

On  the  30th  of  June,  1848,  Mr.  Dodgson  received  notice 
of  a  further  call  made  by  the  Master,  of  202.  per  share. 

Mr.  Dodgson  made  no  objection  to  his  being  placed  on 
the  list  of  contributories  by  the  Master,  until  the  month  of 
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In  re 
Thb  Nokth 

or  BVOLAVD 

joiht-stook 
Bakkiho  Co. 

DoDOfloir*! 
Cask. 


July,  1849;  but,  on  the  7th  of  that  month,  he  first  sav 
a  report  in  the  newspapers  of  Sanderson's  case^  and,  on  the 
28th  of  the  same  month,  he  obtained  special  leave  of  the 
Court  (a)  to  give  notice  of  the  present  motion. 

Mr.  DanieL — On  the  authority  of  Sanderson's  oase  (b), 
Mr.  Dodgson  ought  to  have  been  placed  on  the  list  of  con- 
tributories,  with  a  qualification  restraining  his  liability  to 
commence  on  the  5th  of  December,  1846.  His  liability 
cannot  be  carried  back  beyond  the  date  of  his  becoming  a 
shareholder.  By  the  Winding-up  Act,  1848,  sect  92,  it  is 
enacted,  "  That  the  Master  shall,  subject  to  such  appeal  as 
herein  provided,  adjudicate  upon  and  determine  any  mat- 
ter in  contest  between  contributories  or  classes  of  contri- 
butories,  or  between  the  Company  and  any  individual 
contributories  or  classes  of  contributories,  which  may  be 
necessary  or  proper  to  be  determined,  in  order  to  the  com- 
plete winding  up  of  the  affairs  of  the  Company." 

The  object  of  this  action  is  to  exhaust  the  equities  of 
all  the  contributories  inter  se;  but  in  order  that  this  may 
be  done,  the  limit  as  to  time  of  Mr.  Dodgson's  liability 
should  be  fixed  at  the  time  when  the  list  of  contributories 
is  settled;  and  the  persons  who  sold  the  shares  to  Mr.  Dodg- 
son should  be  upon  the  list  in  respect  of  those  shares,  to 
answer  all  the  liabilities  thereon  prior  to  the  6th  of  De- 
cember, 1846. 


(a)  By  the  Joint-etock  Comp^ 
nies  Winding-up  Act,  1848,  8. 99, 
which  giyes  the  right  of  appeal 
to  the  Court  from  the  proceed- 
ings before  the  Master,  it  ifl  pro- 
yided,  that,  except  on  special 
leave  of  the  Court,  to  be  obtained 
on  motion  ex  parUj  or  on  notice, 
if  the  Court  shall  so  direct,  no 
such  appeal  shall  be  brought  af- 


ter the  expiration  of  fourteen 
days  after  the  order,  direction, 
report,  or  other  proceedings  com- 
plained of  shall  have  been  made 
or  shall  haye  taken  place  by  or 
before  the  Master,  or  after  ser- 
vice of  the  same  in  case  the  party 
complaining  shall  not  have  been 
present. 
(b)  See  ante,  p.  66. 
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The  Viob-Chakcbixob.— Was  section  92  of  the  Act  (a) 
brought  to  the  notice  of  the  Lard  ChanceUor  in  Morgan's 
easei 

Mr.  DanieL — ^No.  There  remains  a  latent  litigation  till 
the  close  of  the  proceedings  in  that  case. 

The  Vice-Chascbllor. — In  Morgan's  case  I  was  of  opin- 
ion, upon  the  evidence  of  facts  ultra  the  meeting,  that  every 
individual  partner  knew  of  the  transaction  with  Morgan, 
and  that,  under  the  particular  circumstances,  he  was  re- 
leased. 

Mr.  DanieL — Upon  the  facts  before  the  Court  in  the 
present  case,  Mr.  Dodgson  is  liable  as  a  contributory  in 
respect  of  five  shares  only. 


1849. 

Jn  re 
Turn  NoKTH 
or  BvoLAir]) 
Joivt-Stook 
Bahkuo  Co. 

DoDOflOV'B 
CA5B. 


The  Vicb-Chakcbllob  remarked,  that,  in  the  deed  of 
transfer  to  Mr.  Dodgson,  he  covenanted  with  the  vendor, 
and  also  with  the  public  officer  of  the  Company,  to  pay  all 
instalments  and  sums  of  money  then  due,  or  thereafter  to 
become  due,  in  respect  of  the  five  shares;  and  that,  in 
Sct/nderson's  case,  if  the  same  circumstance  existed  there, 
it  had  not  been  called  to  his  attention :  if  it  had,  he  should, 
very  possibly,  have  disposed  of  that  matter  differently. 

Mr.  Danid. — ^Whatever  may  be  the  effect  of  that  covenant 
as  to  the  five  shares,  as  to  the  ninety-five  shares  the  trans- 
action is  still  in  fieri,  and  it  remains  to  be  seen  whether  the 
contract  is  such  as  this  Court  will  enforce  against  Mr. 
Dodgson.  He  submits  that  the  whole  transaction  is  fraudu- 
lent as  to  him,  and  that,  the  transaction  not  being  complete 
as  to  the  ninety-five  shares,  the  Court  ought  not,  upon  such 

(a)  The  clause  empowering  the  Master  to  decide  matters  in  contest 
hetween  classes  of  contributories. 
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1849.  a  summaiy  proceeding  as  the  present,  to  treat  it  as  a  bind- 

in  re  ing  Contract. 

Of  Ewblah"  ^^®  question  does  not  affect  the  creditors  of  the  Com- 

Jonrp-sTooL  pany  at  all.    Mr.  Dodgson's  name  being  on  the  list  as  a 

^  shareholder  in  respect  of  five  shares,  he  is  liable  to  the  cre- 

Cm*  ditors  as  much  as  if  he  were  on  the  list  for  100  shares. 

Mr.  Bacon,  Mr.  Crompton,  and  Mr.  J.  V.  Prior,  for  the 
official  manager. 

The  Vioe-Chakcellor. — I  have  held,  that  liabilityto  the 
creditors  is  quite  distinct  from  the  liability  of  contributories 
under  the  Winding-up  Acts. 

The  suggestion  of  fraud  does  not  affect  this  case.    No 

fraud  is  attempted  to  be  fixed  on  the  general  body  of  share- 

,       ,  holders.    Whatever  fraud  there  may  be,  if  fruud  there  be, 

'^/^^^^   ^^/%-p      ^*  ^  charged  against  the  directors,  who  cannot  be  the 

^       ^'     /'  ^       '       agents  of  the  body  of  shareholders  to  commit  a  fraud. 

The  directors  only  are  liable  for  their  conduct.  If  Mr. 
Dodgson  could  associate  the  whole  body  in  any  plan  to  en- 
trap him  into  taking  shares,  I  should  probably  know  what 
to  do  with  such  a  case. 

The  100  shares  formed  the  subject  of  a  single  contract 
It  appears  to  me  that  I  must  take  the  whole  to  be  go- 
verned by  the  terms  of  the  deed  of  transfer  of  the  five 
shares  Now,  as  to  the  construction  of  that  instrument,  I 
have  no  recollection,  nor  do  I  believe,  that  the  nature  of 
the  covenants  was  brought  under  my  attention  in  San-- 
derson's  case.  However  the  question  might  stand  upon  a 
simple  transfer,  as  the  transfer  in  that  case  was  treated  as 
being,  the  covenants  in  the  deed  now  before  the  Court  are 
of  a  nature  to  throw  the  entire  liability,  both  past  and 
present,  from  the  vendor  upon  the  purchaser. 

Mr.  Dodgson  wishes  that  some  note  of  the  transaction 
should  be  made  in  the  Master's  list,  and  I  am  willing  that 
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the  instrument  should  be  referred  to  hj  its  date;  but  it  1<M9. 
most  be  added,  that  the  contract  as  to  the  ninety-fiye  /%  re 
shares  is  of  the  same  description  as  that  in  respect  of  the    oi^Bvoluto 

fire  share&  Jovn-nocK 

BakkuoOo. 


The  motion  was  refused,  without  costs, — ^the  costs  of  the 
official  manager  out  of  the  estate.  The  following  memo- 
randum was  directed  to  be  placed  opposite  to  Mr.  Dodgson's 
name  in  the  list  of  contributories : — 


DoMMoa't 
Gin. 


**  That  Robert  Dodgson  was  not  an  original 
shareholder  in  the  Company;  that  he  be- 
came so  for  these  100  shares  in  December, 
1846,  hj  a  purchase  of  them  in  one  parcel, 
through  Jonathan  Drewry,  a  broker,  the 
shares  at  that  time  belonging,  as  to  fifty, 
to  the  executrix  of  Daniel  Flintoff,  and  as 
to  fifty,  to  Catherine  Sumner:  five  of  the 
shares  thus  purchased  together  were  com- 
prised in  a  deed  marked  A.,  dated  Decem- 
ber 19th,  1846,  the  terms  of  which  in- 
strument correctly  represent,  mutatis  mu- 
tandis, the  terms  of  contract  and  the  trans- 
action as  to  the  whole  100  shares. 


yT^//:4f?^  y-^^z^  ^^l^ .  i^c^^  (^^:^.^/^ 
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1849. 


Av^wi  lit. 


A  tnbicriMr  lor 
•bazM  in  a 
Oompan  J,  on 
terms  of  reoeiT- 
ing  82.  per  cent, 
on  hif  lubscrib- 
ed  capital  in 
lien  of  profits, 
baring  receired 
a  dividend  on 
that  footing,  can- 
not effsctaally 


placed  on 
lilt  of  "  contri- 
batoriet "  under 
the  Joint-itock 
Oompaniet 
Winding-up 
Act,  1848,  on 
the  ground  that 
the  deed  of  set- 
tlement did  not 
authorise  the 
issue  of  such 
preference 
shares. 


OASBS  IN  CHANCBBT. 


In  the  Matter  of  The  Valb  of  Nbath  akd  South  Walbs 
B&EWEBT  Compakt; 

In  the  Matter  of  Thb  Joint-stock  Companibs  Windino-up 
Acts,  1848  &  1849. 

Hitchcock's  Casb. 

X  HIS  was  a  motion  by  way  of  appeal  from  the  decision 
of  Master  Brougham^  placing  upon  the  list  of  contiibuto- 
ries  to  the  above  Company  the  name  of  the  appellant,  Mr. 
F.  M.  Hitchcock,  for  six  shares. 

Mr.  Hitchcock  had  been,  previously  to  the  month  of 
August,  1841,  living  at  South  Molton,  which  is  many  miles 
distant  from  Neath,  and  was  wholly  unacquainted  with 
The  Vale  of  Neath  and  South  Wales  Brewery  Company, 
or  with  any'person  connected  therewith;  but  in  that  month 
he  read  the  following  advertisement  in  the  T%me$  news* 
paper: — 

"Vale  of  Neath  and  South  Wales  Brewery. 

"  Capital,  125,0002.  in  6250  Shares  of  202.  each. 

"  Dividends  payable  10th  April  and  10th  October. — 

"  Deposit,  2t  per  Share. 

"  Directors. 


Joseph  Stanscomb,  Esq., 
William  Brunton,  Esq., 
W.  H.  Buckland,  Esq., 


Geo.  Walters,  Esq., 
John  W.  Little,  Esq., 
Joseph  Rusher,  Esq. 


"  The  increasing  demand  for  the  Vale  of  Neath  Ale  and 
Porter,  both  for  home  consumption  and  export,  induces 
the  directors  to  make  a  further  issue  of  shares  in  addition 
to  the  present  subscribed  capital  of  90,0002. 

"  Subscribers  for  shares  may  either  participate  in  the 
current  profits  rateably  with  the  original  shareholders,  or 
take  a  fixed  and  limited  dividend  of  eight  per  cent  p^ 
annum ;  the  option  to  be  signified  at  the  time  of  subscribe 
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in^     The  deposit  of  22.  per  share  to  be  paid  on  allotment;         1B49. 

the  remaining  amount  of  ISL  per  share  may  be  paid        jn  re 

promptly,  or  hj  three  equal  instalments  at  intervals  of    Smmm 

three  months;  subscribers  to  be  entitled  to  the  benefit  of  ^^^^  ^^!?" 
'  BuwiBT  Co. 

dividends  from  the  time  of  payment   Information  relative        

to  the  trade  and  prospects  of  the  concern  will  be  furnished        qauk 
by  the  directors  at  the  Vale  of  Neath  Brewery,  Neath, 
Olamorganshire,  to  whom  applications  for  shares  may  be 
made,  or  to  Mr.  O.  W.  W.  Mason,  33,  Bucklersbury,  Lon- 
don." 

Upon  reading  this  advertbement,  the  appellant  was  in- 
duced to  apply  for  shares,  which  he  accordingly  did,  re- 
mitting the  amount  in  two  letters,  one  being  as  follows: — 

"  South  Molton,  October  9,  1841. 

''  To  the  Directors  of  the  Yale  of  Neath  and  South  Wales 
Brewery  Company. 

"  Qentlemen, — I  beg  to  inclose  the  remaining  half  of  the 
\0L  Bank  of  England  note  sent  you,  as  well  as  the  following 
half  notes  [their  numbers  were  specified],  being  the  full 
amount  of  five  shares  in  your  concern.  By  writing  by  re- 
turn of  post,  acknowledging  the  inclosed,  the  remaining  half 
notes  shall  be  sent  I  should  here  remark,  that  I  determine 
on  receiving  eight  per  cent  per  annum,  in  preference  to 
the  fluctuating  interest        '*  Yours,  respectfully, 

«  F.  M.  Hitchcock." 

He  remitted  the  other  halves  of  the  notes;  and,  on  the 
I2th  of  October,  184 1,  he  received  from  the  secretary  of  the 
Company  the  following  scrip  certificate  for  five  shares: — 

"  Vale  of  Neath  and  South  Wales  Brewery  Company. 

''  Capital,  1 25,0002.,  in  6250  Shares  of  202.  each. 
''  Five  shares,  No&  3720  to  3724.  lOOL  paid.  Folio  125. 
The  holder  of  this  certificate,  being  duly  registered  in  the 
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^IB4S.  ^     books  of  the  above  Company  as  the  proprietor  of  the  shared 

jnn        numbered  3720  to  3724,  is  entitled  to  all  the  profits  and 

SjLtbakV   {^vantages  arising  therefrom,  agreeably  with  the  rules  and 

BuwurCa  '^K'^^**^^^^  ^^  *^^  ^^  Company's  deed  of  settlement    In 

^     witness  whereof,  we,  three  of  the  directors  of  the  above 

Oai&        Company,  have  hereunto  set  our  hands  this  11th  of  Octo^ 
ber,  1841. 
''  Registered  at  Neath. 

"W.  Bbuntok,  ^ 

*'  J.  Staksoomb,  >  Directois."' 

*'  J.  RUSHBB, 

"  W.  LowTHBR,  Secretary. 

At  the  time  of  taking  the  shares,  the  appellant  had  no 
knowledge  whatever  as  to  the  truth  of  the  allegation  in 
the  advertisement,  that  there  was  a  subscribed  capital  of 
90,0002.,  and  which  was  now  alleged  to  have  been  wholly 
incorrect  It  appeared  that  there  had  been  a  report  pre- 
sented to  the  first  annual  meeting  of  the  Company,  in  which 
the  directors  had  suggested  that  shares  should  be  issued  at 
a  fixed  and  limited  dividend  of  82.  per  cent;  and  that  the 
report  was  confirmed  at  the  annual  meeting  of  the  Com- 
pany, held  on  the  12th  of  May,  1841. 

In  the  month  of  February,  1842,  an  additional  uhure 
was  forwarded  to  the  appellant,  by  the  secretaxy,  with  an 
intimation  that  he  could  have  it  at  a  discount  of  6L  He 
remitted  the  proposed  amount  to  the  secretary,  and  re- 
ceived a  scrip  certificate  in  the  terms  before  mentioned. 

In  October,  1842,  he  received  from  the  secretary  a  cheque 
on  the  Company's  bankers  for  81  Ss.  8d,  for  one  year's 
interest  at  81,  per  cent,  less  a  few  shillings. 

He  still  held  the  shares,  but  contended,  that  he  had 
been  induced  by  fraud  to  take  them;  inasmuch  as  he  was 
wholly  unacquainted  with  the  concerns  of  the  Company, 
and  took  them  on  the  faith  of  the  statement,  that  90,0002L 
had  been  subscribed. 
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There  appeared  to  be  no  power  in  the  deed  of  settle-        1840. 

ment  to  allot  shares  bearing  a  fixed  rate  of  interest.  j^  ^ 

Thb  Yalb  ov 
Nbath  ▲■]> 

Hr.  Baoon  and  Mr.ToOer,  for  the  appellant— The  trans-  South  Walk 

adion  was  illegal^  and  the  appellant  could  never  have        

enforced  it  He  was  entitled  to  nothing,  nor  had  he  "SmU'^^ 
anj  l^al  right  or  benefit  as  a  shareholder.  He  cannot, 
therefore,  be  held  liable.  There  was  no  deed  of  transfer 
eyer  executed.  There  was  merely  a  contract  entered  into 
under  a  misapprehension,  and  therefore  one  of  which  the 
Court  will  not,  in  the  exercise  of  its  discretionary  jurisdic- 
tion, enforce  a  specific  performance. 

Mr.  J.  H.  TerreU,  for  the  official  manager,  was  not 
called  upon. 

The  Yiob-Chakcbllob: — 

Assuming  that  the  deed  of  settlement  did  not  authorise 
the  issue  of  preference  "  shares,  it  is  not  competentto  Mr. 
Hitchcock  for  any  effectual  purpose  to  allege  that  he  is  not 
a  contributory.     I  think  he  ought  to  remain  on  the  list 

The  motion  was  refused,  with  costs. 
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1849. 

-    -^  **  Richmond's  Executors'  Case. 

Thb  Vale  or    __. 

South  Walks  J-  HIS  was  a  motion  hj  vaj  of  appeal  from  the  decision 

Brbwert  Co.  ^£  ^j^^  Master  placing  upon  the  list  of  contributories  the 

Aii^.  4th.  executors  of  a  Mr.  James  Richmond.    It  appeared  that 

tXw^  Mr.  Richmond  was,  in  July,  1842,  the  holder  of  thirty 

^"^^^J^^^  shares  in  the  Company,  and  that,  on  the  11th  of  July, 

of  the  director!.  1842,  he  transferred  them  to  Mr.  Buckland,  one  of  the  di- 

throngWhom  rectors,  by  whom  they  were,  on  the  same  day,  transferred 

t^^nt  to  the  Company, 

tice  that  the  The  material  facts  relating  to  the  constitution  of  the 

purchase  was  , 

made  hy  the      Company  are  stated  in  Morgan's  case  and  HoUwej/s  case, 
Tiew  of  ^ting  ante,  Vol.  I,  p.  750  and  p.  777. 

cL**^  to*^*      The  substantial  question  was,  within  which  of  those 
whom  the  di-     authorities  the  circumstances  of  the  present  case  brought 

rector  transfer- 
red them  on  the   it     The  evidence  left  the  facts  in  some  degree  of  obscurity^ 

^ch  they  were  owing  to  the  circumstauce  of  Mr.  Richmond  and  his  soli- 

hST^^The  deed  ^^^^'  ^^'  ^ysou,  through  whom  the  negotiations  relating 

of  settlement      to  the  transfer  had  taken  place,  having  both  died.    The 

9  the  purchase  shares  had  been  regularly  assigned  by  deed,  executed  by 


«ahe^f  ofAe  jj^.  Richmond,  to  Mr.  Buckland,  in  whose  name  they  were 

S^h^*  ^^  registered,  in  the  same  way  as  if  he  had  been  a  stranger, 

properly  placed  The  consideration,  however,  was  paid  by  a  note  of  hand  of 

contrihutoriei,  ^^^  Company,  in  the  following  form: — 

mider  the  Joints 
stock  Companies 

Winding-up       «^600.  Vale  of  Neath  Brewery,  Neath, 

Act,  1848,  al-  ,   ,  ,  ^'  ' 

thongh  seren  "  July  11th,  1842. 

ShSnce  the  ^^  "  Eighteen  months  after  date,  we  promise  to  pay  to  Mr. 
ST^iSi^*  JamesRichmond  or  order,  the  sum  of  Six  Hundred  Pounds, 
unquestioned      valuc  received. 

w^interraL  "For  the  Vale  of  Neath  and  South  Wales  Brewery 
M^i'y^   Company.  "  W.  H.  Bucklaih)." 

6^erand 
Wood  T.  Bow- 

rfy«  are  not  It  appeared,  that,  previously  to  the  transfer,  Mr.  Fyson 

tborities.^^"     h<^  ^^^i^  ^^  communication  with  Mr.  Buckland  and  ano- 
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ther  director,  named  RuBher,  on  the  subject  of  the  shares, 
and  that,  in  a  letter  from  Mr.  Fjrson  to  Mr.  Buckland, 
dated  Jnne,  1842,  there  was  the  following  passage: — ''Mr. 
Basher  promised  me,  some  months  ago,  that  Mr.  Rich- 
mond's shares  should  be  taken  off  his  hands  at  par.  If 
this  be  not  done  forthwith,  I  shall  adyise  his  calling  a  meet- 
ing of  the  shareholders,  insisting  on  a  thorough  investigar 
tion  of  the  affiurs  of  the  brewery.'' 

In  support  of  the  claim  of  the  official  manager  before  the 
Master,  to  place  the  appellants  on  the  list,  Mr.  Rusher  was 
produced  as  a  witness  He  was  objected  to,  on  the  yoir 
dire,  on  behalf  of  the  appellants,  on  the  ground  of  inter- 
est The  Master,  howeyer,  permitted  him  to  be  examined ; 
and  he  deposed,  that,  to  the  best  of  his  recollection,  Mr. 
Richmond  came  to  Neath  about  May  or  June,  and  was 
there  for  seyeral  days,  but  that  the  deponent  neyer  reocl- 
lected  speaking  to  him  with  reference  to  the  sharea  Mr. 
Rasher,  howeyer,  stated,  that  he  finally  agreed  with  Mr. 
Fjson,  that  Mr.  Richmond's  shares  should  be  purchased  by 
the  Company,  and  that  Mr.  Fyson  urged  the  Company's  ac- 
ceptance of  them,  and  agreed  upon  the  terms.  The  Master 
considered,  that,  on  the  eyidence  of  Mr.  Rusher,  it  was  clear 
that  the  sale  was  to  the  Company,  and  that  the  appellants 
must  be  on  the  list 


1849. 

Jnre 

Thb  Yalb  ov 

Nbath  aid 

South  Walk 

BmiwxRT  Co. 

Biohxoid's 

bxboutobs* 

Cahl 


'Mr.  Lloyd  and  'ULr.Roaimrghy  in  support  of  the  motion. — 
Mr.  Rusher's  eyidence  is  inadmissible,  on  the  ground  of 
interest:  Mwnday  y.  Ouyer  (a).  [The  Vice-Cha/ncellor. — It 
was  stated  to  me  in  another  case  (6),  that  Sir  James  Wig- 
ram  had  taken  a  different  yiew  of  the  Act  6  &  7  Vict  c.  85, 
from  that  which  I  haye  taken  (c).  I  was  not  then,  nor  am 
I  now  satisfied  of  this.  The  expression  which  I  belieye  I 
used  was,  that  when  two  defendants  haye  exactly  the  same 
case  and  the  same  interest,  I  would  not  be  the  first  Judge 

(a)  1  De  G.  &  S.  188.  {h)  See  Oarringt&n  y.  FO,  post.  v/T^. 

(c)  See  Wood  y.  Rowdiffey  6  Hare,  183. 
VOL.  m.  H  D.  a.  s. 


(^>u:^'/^  ^  ^i^  -^  /^  ^^0^€^.  ^/ 
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1849.        to  hold  that  one  might  be  examined  on  behalf  of  the  other.] 

^  j^^  ^      Assuming  the  evidence  to  be  admissible,  the  circumstance 

Thi  Vam  Of   ^\ygj^  jij;  Rusher  is  proving  his  own  case  by  it,  must  be  a 

South  Walu  serious  objection  to  its  credit     But  even  if  the  evidence 

*   were  admitted,  and  credit  given  to  it,  it  does  not  bring  home 

ISwSw    ^  ^-  Bicl™ond  notice  that  the  purchase  was  made  on  be- 

Cao.  half  of  the  Company.  To  fix  him  with  this  notice^  the 
evidence  ought  to  be  distinct,  whereas  Hr.  Rusher's  testi- 
mony is  quite  reconcileable  with  the  existence  of  an  under- 
standing that  the  Company  should  find  a  purchaser,  and 
with  the  fact  of  the  agreement  ultimately  entered  into 
having  been  a  contract  for  a  purchase  by  Mr.  Buckland 
personally,  in  the  form  in  which  it  was  actually  completed 
Assuming  this  to  have  been  the  understanding,  the  case 
would  be  undistinguishable  from  HoUwejfa  (a).  It  differs 
entirely  from  Morgan's  case  (b);  for,  there,  notice  was  not 
and  could  not  be  disputed;  and  moreover,  because  the 
transfer  in  that  case  to  Mr.  Buckland  had  never  been  for- 
mally completed,  there  having  been  no  certificate  of  r^is- 
tration  in  Mr.  Buckland's  name. 

The  Yice-Chancellob. — ^It  seems  to  me  a  just  inference 
from  the  evidence,  that,  with  Mr.  Richmond's  knowledge, 
Mr.  Buckland  acquired  the  shares  in  question  with  the 
intention  of  vesting  them  in  the  Company.  I  only  desire 
to  hear  the  respondent  as  to  the  alleged  difference  between 
this  case  and  Morgan's,  as  to  the  completion  of  the  transfer 

Mr.  Russell  and  Mr.  TerreU  stated,  that  in  Morgan's  case 
the  form  of  transfer  was  exactly  the  same  as  in  the  present 
case. 

The  Viob-Chancellob  said,  that  if  that  were  so,  it  would, 
in  his  opinion,  be  inconsistent  with  Morgan's  case,  to  hold 
that  Mr.  Richmond  was  relieved,  and  treat  the  question 

(a)  1  De  G.  &  S.  777.  (b)  I  DeG,  &  S.  760. 
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ai  one  between  Mr.  Buckknd  and  the  Company,  a  yiew        1849. 
niiich,  independently  of  that  authority,  his  Honor  would,        /»  re 

80  fiur  as  he  had  at  present  heard  the  case,  have  bera  ^Lra^inT 

disposed  to  take    He  thought  the  case  one  of  hardship,  ^^™^^^ 

as  the  Lord  Ohanodlor  appeared  to  haye  considered  Mr.        

^  9  BlOVXOVl>*8 

JIOI)^  a  Bxboutobb' 


Casm. 


The  moti(m  was  refused,  without  costs,  (the  official 
manager's  to  come  out  of  the  estate,)  and  with  leave  for 
the  appellants'  counsel  to  speak  to  the  matter  again,  if 
they  should  discover  any  substantial  difference  in  the  forms 
of  the  deeds  of  transfer  in  this  and  in  Morgan's  case.  The 
case  was  not  again  mentioned. 


In  the  Matter  of  The  Liybbpool  and  Manohbstbb  Saw   Aufftut4ih. 
Mills  asd  Timber  Joint-stock  Company; 

In  the  Matter  of  Thb  Joint-stock  Gompanixs  WiNDiNGhUP 
Act,  1848. 

Holt's  Case. 

JVLr  holt  was,  in  February,  1849,  served  with  notice,  Leave  giToi  to 
under  the  provisions  of  the  Winding-up  Act,  1848,  that  his  ^^lil^i^ 
name  had  been  placed  upon  the  list  of  contributories  by  the  ^  ^^^  ^^ 
official  manager,  and  that  the  Master  would,  on  the  1st  of  tribatones  after 
March,  proceed  to  settle  the  list  anderwragad- 


Mr.  Holt  had,  some  time  previously,  sold  his  shares,  and  J^)"J,^^ 

was  erroneously  informed,  that,  on  this  account,  he  need  ^  Sr^th*t 

not  attend  to  the  notice.  Dorpoee  by  the 

The  78th  section  of  the  Winding-up  Act,  1848,  provides,  ^lapee. 
''That  notice  in  writing  shall  be  given  to  every  person  in- 
cluded in  or  proposed  to  be  specially  excluded  from  the 
list  of  contributories,  or  in  any  variation  therein  or  addi- 
tion thereto,  as  aforesaid,  before  the  same  shall  be  settled 

H  2 
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1849.        by  the  Master,  thereby  notifying  that  such  person  is  in- 

/n  IV        eluded  in  or  excluded  from  the  list;  and,  if  included,  then 

f^'ato  Kah-  ^  ^^**  character  and  for  what  number  of  shares,  and  of 

oBinBK  Saw   what  amount,  or  for  what  other  interest  such  person  is  so 

V^JtJS  AMD 

tixBBK  Join-  included;  and  that,  if  no  cause  shall  be  shewn  to  the  con- 
"^'    '      trary,  to  the  satisfaction  of  the  Master,  by  a  day  to  be 

HoLT'i  0a8«.  fixed  by  the  Master,  and  to  be  specified  in  such  notice, 
the  list  shall  not,  as  to  every  person  fSedling  or  neglecting 
to  shew  cause  within  the  time  to  be  so  fixed,  be  afterwards 
disputed,  without  leave  of  the  Court  first  obtained.^' 


Mr.  R.  W.  E.  Forster,  on  behalf  of  Mr.  Holt,  now  moved 
for  leave  for  him  to  go  in  before  the  Master  and  dispute 
his  liability  to  be  placed  upon  the  list  In  support  of  the 
motion,  a  case  of  Ex  parte  Ashbumer  was  cited,  which  was 
heard  before  his  Honor  on  June  2Ist,  and  in  which  a 
similar  order  had  been  made,  the  application  being  un- 
opposed. The  note  to  Hcmthom'a  case  (a)  was  also  referred 
to,  as  shewing,  that,  upon  the  merits  of  his  case,  Mr.  Holt 
was  entitled  to  be  excluded  from  the  list 

Mr.  FoUett,  for  the  official  manager,  opposed  the  appli- 
cation. 

The  Vice-Chanobllob  gave  Mr.  Holt  liberty  to  go  be- 
fore the  Master,  on  his  paying  the  costs  of  the  application, 
and  upon  the  terms  of  his  prosecuting  his  claim  to  be  ex- 
empted on  or  before  November  16th. 


(a)  1  De  G.  &  B.  678. 
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1849. 

Ew  parte  Wolessy, 
In  the  Matter  of  Thb  Obbat  Wbstb&n  Railway  Compaht     Ah^um  7th. 
OF  Bengal; 

AV2> 

In  the  Matter  of  Thb  Jocbtt-stook  Companibs  Wiia>nra-i7P 
Act,  1848. 

X  HE  only  question  raised  on  this  petition,  which  sought  Fomal  Mrriee 

the  usual  order  for  winding  up  the  above  Company,  was  as  fbr^nnd^1lp 

to  the  necessity  of  formal  service  upon  the  secretary.    By  •  ^^^v^7 

the  affidavit  in  support  of  the  petition  it  appeared  that  the  taiy,  ffeid  not 

secretary  was  present  at  a  meeting  at  which  the  petition  the  Mcretwy 

was  agreed  to,  and  he  appeared  by  counsel  at  the  hearing  of  ^Xnthepn- 

the  petition  and  consented  to  it    But  the  Registrar  would  '^^^  ^  ^ 

not  draw  up  the  order  without  the  attention  of  the  Court  ^r^  ^  u>d 

being  drawn  to  the  want  of  formal  service.  wumi  to  eon- 

MDt  to  it  at  tlM 
bwring. 

Mr.  T.  H.  Terrell  supported  the  petition. 

The  Viob-Chajjtcbllob  held  formal  service  to  be  unne- 
cessary imder  the  particular  circumstances. 


See  /f»  fv  The  Tring^  Beadingy  and  BaaingMfe  RaUmi^  Chmpan^f 
ante,  p.  10;  and  Ex  parte  Dak^  Inrt  The  TrtfU  Valley  and  Ch$der  and 
Subhead  OcmHnuatwn  EailfPt^  Company,  ante,  p.  11. 


^^.-^-*^.^  j'^^^iy./T.^^o 
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iTov.  3rd,     In  the  Matter  of  Thb  Dibbot  London  and  Ezbtbb  Rail- 

WAY  Compant; 

AND 

In  the  Matter  of  The  JonrrHSTOos  Companies  WorDnrchUP 
Act,  1848. 

HoLLINfiWORTH'fi  CaAE. 

The  directon  of  JL  HIS  was  a  motion,  bf  waj  of  appeal,  to  dischange  an 
TC^^ned  Bs^-  order  of  Mr.  Brougham  (the  Master  chained  with  tibe  wind- 
Mid  toM^^n  ^  ^P  ^^  ^^^  above  Company),  directing  that  the  appellantsi 
empiayed  by  the  Nathaniel  HoUingsworth,  Charles  Eich  Tyerman,  and  John 

Company  a  torn    _.,  __  i-ni»i.i  i 

of  money  in  re-  Johnston,  or  one  of  them,  should  forthwith,  or  on  or  be- 
^^^oMrt^  fore  the  5th  day  of  November  then  next,  at  No.  4,  Sam- 
S^iie^ci^  brook  Court,  BasinghaU-street,  in  the  City  of  London,  pay 
and  which,  '  to  William  Charles  Wiyght^  the  official  manager  <^  the  Com- 
hn  ihort  of  the'  pany,  the  sum  of  54U  1&,  being  the  balance  in  their  hands 
SaiSe  wai^*  in  respcct  of  the  affairs  of  the  Company.  The  order  was  ex- 
^^^^J^^  pressed  to  be  without  prejudice  to  any  questicm  between 
other  aoiidtor,  the  parties  or  any  other  parties  in  this^natter. 
jointly  with  the  The  appellants,  who  practised  as  solicitors,  were  ap- 
roS^  oertoin  P^"!*^  solicitors  to  the  Company,  to  act  jointly  with  David 
«^  «?*•  "Si  ^^^™^  Columbine,  who  had  previously  been  the  Company's 
faiU;  and  the  Solicitor.  They  prepared  the  necessary  parliamentary 
aoiidton^  Contract,  gave  the  requisite  notices,  prepared  the  book  of 
f**™Jii^?*    reference  for  the  whole  line  from  London  to  Exeter,  and 

inieqwetof  ...  . 

■ahieqnent  made  the  requisite  deposits  at  the  parliamentary  offices 
imspectiTeiy'of  and  at  the  offices  of  the  clerks  of  the  peace  of  the  several 


that  the  balance  countics  through  which  the  line  passed.  They  also  trans- 
^dB^*3i?*  acted  various  other  professional  matters  for  the  Company 
aoiidton  aa       during  such  joint  solicitorship. 

toS^tmltM  During  the  progress  of  those  proceedings  the  provisional 

to  S^K"  committee  paid  to  the  appellants  600i  on  the  20th  day  of 
tioc  to  the  Has-  November,  and  to  Mr.  Columbine  500t  on  the  27th  day  of 

ter,  under  the  '' 

6dth  section  of 

the  Windinj^np  Act  of  1848,  to  direct  it  to  be  paid  to  the  official  manager. 
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Noyember^  and  those  sums  were  entered  in  the  books  of       1840. 
the  Companj  as  payments  to  the  solicitors  jointly.  /»  rt 

The  provisional  directors  having  called  a  meeting  of  the    jJSbSi'aS 
shareholders  for  the  15th  of  December,  1846,  expressed   j^^^JJJJJVl 

their  anxiety  to  ascertain  and  pay  all  the  liabilities  of  the        

Company  prior  to  such  meeting,  and  applied  to  the  appel-  wokth'b  Cio. 
lants  for  the  accounts  of  the  joint  solicitors.  They  were 
informed,  however,  that  it  was  impossible  to  prepare  the 
account  on  such  short  notice;  and  it  having  been  conse- 
quently arranged  that  an  estimate  shotdd  be  given,  they 
informed  the  provisional  directors  that  the  amount  of  the 
whole  would  not  be  less  than  6000L  On  the  12th  of  De- 
cember, 18i5,  the  provisional  directors  paid  the  appellants 
40001L,  making,  with  the  BOOL  previously  paid,  4500Z,  for 
which  a  receipt  was  given  in  the  following  form: — 

''12th  December,  1846. 
"Received  of  the  Provisional  Directors  of  The  Direct 
London  and  Exeter  Railway  Company,  46001  in  part  pay- 
ment of  the  joint  account  of  Mr.  Columbine  and  ourselves, 
as  solicitors  to  the  Company. 

"je460O. 

"  StOKBS,  HOLLUiraSWOBTH,  TtEBVAN,  &  JOHKSTON." 

When  the  payment  was  made,  it  was  distinctly  stated  to 
be  made  subject  to  an  investigation  of  the  bill  when  deli- 
vered. 

On  the  16ih  of  December  the  provisional  directors  paid 
the  appellants  a  further  sum  of  17602.,  of  which  1000/.  was 
a  payment  on  account  of  the  solicitors'  joint  costs,  the  re- 
maining 7602.  being  added  to  be  applied  towards  discharg- 
ing the  bills  of  various  country  agents. 

On  the  27th  day  of  December,  1846,  the  provisional  di- 
rectors informed  the  appellants  that  they  had  empowered 
Mr.  Rooper,  of  the  firm  of  Rooper,  Birch,  &  Ingram,  so- 
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1849.        licitors,  to  investigate  and  settle  the  claims  of  the  country 

In  re        agents,  and  requested  the  appellants  to  return  the  7502., 

l?"d?h*^    which  was  accordingly  done.    The  directors  also  proposed 

BxOTiB       that  Mr.  Rooper  should  tax  the  appellants'  bill,  to  which 

proposition  they  agreed.      The  bill  being  completed  was 

woBTB'8  Cabi.  ^7  desire  of  the  provisional  directors  delivered  to  Mr.  Roo* 
per.  The  amount  was  6253i  7a  lid.,  and  it  was  headed, 
"  The  Direct  London  and  Exeter  Railway  Company  to  D. 
K  Columbine,  and  Stokes,  HoUingsworth,  Tyerman,  & 
Johnston.'' 

Mr.  Rooper  went  through  the  charges  in  the  bill,  and  re- 
ported that  they  were  fair  and  reasonable,  and  that  he 
could  not  take  off  anything  from  the  total  amount. 

Sometime  afterwards  Mr.  Columbine  delivered  his 
charges  against  the  Company  during  the  periods  of  the 
joint  solicitorship,  amounting  to  857Z.  8«.  7(2. 

The  appellants  paid  Mr.  Columbine  the  agreed  amount 
of  his  proportion  of  the  profit  of  the  joint  bill,  and  about 
the  same  time  Mr.  Columbine  gave  them  notice  not  to  part 
with  the  difference  in  their  hands  between  their  bill  and  the 
60002.  paid,  and  he  also  gave  them  notice  that  he  should 
hold  them  accountable  for  having  returned  the  7502. 

The  appellants  stated,  that  after  their  bill  had  been  deli- 
vered and  agreed  to,  they  were  called  on  to  pay  sundry 
charges  for  advertising,  printing,  and  agency,  incurred 
during  the  period  embraced  by  it,  which  they  had  been 
unable  to  obtain  in  time  to  include  in  the  bill,  and  which 
amounted  to  505iL  11&  Id,  leaving  only  5412.  1a,  and  no 
more,  available  for  Mr.  Columbine  out  of  the  60O02L  paid 
to  the  joint  solicitors. 

The  appellants  further  stated,  that,  during  the  years 
1847  and  1848,  they  were  employed  by  the  Company  in  a 
variety  of  matters  as  their  sole  solicitors,  Mr.  Columbine's 
connexion  with  the  Company  having  ceased  in  the  month 
of  December,  1845,  and  that  their  bills  of  costs  for  several 
of  such  matters  were,  in  January  1848,  delivered,  taxed. 
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and  paid  hj  specific  cheques,  but  that  certain  costs  and  dis-  1649. 
bursements,  which  they  specified,  still  remained  owing  and  /« ,« 
unpaid  to  them.  SSL^^ 

These  costs  were  incurred  in  defending  an  action  of  |.  **""^ 

Woniner  y.  Shairp,  brought  by  a  shareholder  in  the  Com-        

panj  against  four  of  the  provisional  directors,  to  recoyer  wobtb?  Cam. 
back  his  deposit,  and  in  prosecuting  a  suit  in  Chancery  of 
Bell  y.  Lard  Mexboraugh,  instituted  for  effecting  seyeral 
objects,  the  principal  of  which  were,  the  recoyering  from 
the  defiiulting  members  of  the  provisional  committee  the 
deposits  on  the  shares  agreed  to  be  taken  by  them,  and  re- 
covering from  a  sub-committee  of  the  Company,  called  the 
finance  committee,  sums  spent  by  them  in  the  purchase  of 
shares  or  otherwise  unaccounted  for;  and  that  the  total 
amount  of  costs  and  payments  due  and  owing  to  them 
from  the  Company  and  its  provisional  committee  was 
7SiL  16&  lid  One  of  the  appellants  also  deposed,  that 
the  appellants  had  been  instructed  by  the  provisional  di- 
rectors to  pay  themselves  what  was  owing  to  them  out  of 
such  part,  if  any,  of  the  sum  of  6000JL  as  might  remain  in 
their  hands  after  meeting  the  claim  of  Mr.  Columbine. 

Mr.  Columbine  had  become  bankrupt,  and  his  assignees 
had  applied  to  the  appellants  in  respect  of  his  claim,  and 
had  not  abandoned  it 

On  behalf  of  the  appellants  it  was  also  stated,  that,  in 
the  event  of  Mr.  Columbine  or  his  assignees  succeeding  in 
establishing  any  part  of  his  claim,  the  appellants,  as  joint 
solicitors  with  him,  would  be  entitled  to  a  proportionate 
part  of  the  profits  arising  therefrom. 

The  Master  considered  the  appellants  not  entitled  to 
chaige  these  costs  against  the  Company,  and  made  the 
order  in  question  as  regarded  the  balance  of  5412.  1&, 
which  they  admitted  to  remain  after  payment  of  those  bUls 
of  costs  which  had  been  settled  and  investigated. 

The  section  of  the  Act  on  which  the  decision  of  the  Mas- 
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^^8^^      ter  and  the  argument  upon  appeal  proceeded  was  the  66th, 

In  re        which  provides  as  follows : — 
iMntoMM        "  After  the  appointment  of  the  official  manager  of  the 
j^^J^™j^    Company,  the  Master  shall  firom  time  to  time,  by  order  to 

be  made  upon  the  application  of  the  official  manager,  or 

wobsb'b  OiJB.  of  any  contributory,  trustee,  receiver,  banker,  or  agent,  to 
pay,  deliver,  or  transfer  forthwith,  or  within  such  time  as 
the  Master  shall  direct,  into  the  hands  of  the  official 
manager,  any  sum  or  balance,  books,  papers^  estate,  or 
effects  which  shall  happen  to  be  in  his  hands  for  the  time 
being,  and  to  which  the  Company  is  prim&  facie  enti- 
tled." 

Mr.  Lhyd  and  Mr.  Hetheri/ngton^  in  support  of  the  mo- 
tion.— ^The  Master  had  no  jurisdiction  to  make  the  order. 
The  powers  conferred  upon  him  by  the  Act  are  merely  for 
the  purpose  of  determining  questions  and  administering 
justice  as  between  the  members  and  contributories  of  the 
Company,  and  not  as  between  the  Company  and  third 
parties.  It  is  true  that  there  is  in  the  66th  section  a  spe- 
cial provision  for  the  case  of  persons  holding  in  their 
possession  effects  of  the  Company  as  trustees,  receivers, 
bankers,  or  agents;  but  the  provision  is  an  exception  to 
the  general  scope  of  the  Act.  And  this  case  is  the  very 
reverse  of  that  contemplated  by  the  66th  section;  for,  so 
&r  is  the  Company  from  being  here  the  party  prim&  facie 
entitled  to  the  balance,  that  the  appellants  are  the  persons 
prim&  facie  entitled  to  it  Nor  do  the  appellants  fall 
within  any  of  the  descriptions  of  persons  over  whom  the 
section  gives  the  Master  jurisdiction. 

Mr.  J.  V.  PrioTy  for  the  assignees  of  Mr.  Columbine. — 
The  balance  in  question  belongs  partly  to  Mr.  Columbine's 
estate.    The  case  of  Wilson  v.  Lord  Curzon  (a)  was  the 

(a)  16  M.  &  W.  632. 
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authMily  on  which  i3»6  llMtor  nlM,  9m  displattog  tlie        1849. 
cUim  of  the  amffOkees.    The  Master  aasmned  that  caae  to        i^tt' 
have  established  the  general  proposition,  that  a  promoter    V^^^^^ 
(^a  Compeoij,  who  js  aft^waids  employed  on  its  behalf,       Bzkpb 

has  no  daim  egunst  it  for  his  swrices.    And  as  Mr.  Co-        

Inmbine  was  the  luromoter  of  this  Compeny,  the  Master,  ^J^^clta 
OB  that  aathoiitjyhald  that  his  estate  onildhaTe  no  claim* 
WHmm  Y.  CWvofi,  however,  will  not  be  found  to  lay  down 
any  such  gaieral  doctrine,  but  to  have  been  decided  on  its 
ovn  peculiar  drcumstanoes. 

Mr.  SwangUm  and  Mr.  Damd^  fur  the  official  manager.^^— 
In  1845  the  Company  was  projected;  Mr.  Colnmbine  was 
one  of  the  promoters^  and  he  and  the  appellants  were  the 
joint  solicitors  to  the  Company.  In  December,  1845,  a 
change  took  place,  and  Mr.  Columbine  ceased  to  be  one 
of  the  solicitora  The  provisional  directors  desired  to  as- 
certain what  was  due  to  the  joint  solicitors,  and  they  paid 
600Qt  in  respect  of  the  joint  bill  This  the  provisional 
directors  had  no  power  to  do.  The  monies  in  their  hands 
were  trust  monies,  which  they  had  no  power  to  advance 
in  that  manner,  and  the  appellants  had  notice  of  the  breach 
of  trast  The  scheme  having  fisdled,  through  malfeasance 
of  its  originators^  they  had  no  right  to  charge  the  expenses 
against  the  subscribers.  Nor  had  the  appellants  any  right 
to  apply  the  funds  of  the  Company  to  any  ezt^it  in  pay- 
ment of  their  bill  of  costs.  The  conseliiuence  is,  that  in- 
stead of  only  calling  on  the  appellants  to  reAmd  the  ba- 
lance of  5412.,  the  Master  might  probably  have  ordered 
them  to  pay  the  whole  6000^  This  is  clear  from  the  two 
cases,  in  respect  of  the  costs  of  which  the  appellants  make 
a  portion  of  their  claim,  viz.  BeU  v.  Lord  MeaiH>rough  (a), 
and  TTon^n^  v.  Shairp  (b).  These  cases  decide,  that  in 
this  case  there  never  was  any  Company  formed,  and  that 

(a)  6  Railw.  Cas.  149.  {6)  4  Com.  B.  404. 
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1849.        there  are  no  debts  or  demands  which  could  properly  be 

^  j^^  ^     paid  on  the  deposits.    As  there  could  be  no  such  debt,  so 

Thi  Dirwjt    there  could  be  no  lien  on  the  monies  in  the  hands  of  the  ap- 

Bxaram       pellants  forming  part  of  those  deposits.    But  at  all  eventsy 

'    the  order  is  good,  because  it  is  confined  to  the  balance  ad- 

woM^cIsi.  ™^**®^  ^y  *^®  appellants  to  remain  in  their  hands  after 
deducting  the  amount  of  the  bill  delivered  by  them.  The 
claim  of  Mr.  Columbine's  assignees  might  properly  have 
been  regarded  by  them,  and  will  be  regarded  by  the  Court, 
as  disposed  of  by  WiUon  v.  Lord  Curzon  (a).  The  prin- 
ciple of  the  decision  in  that  case  is  explained  by  Baron 
Parke  in  these  words :  ^'  The  proyisional  committee  are  a 
del^ated  body  acting  for  others,  and  primfi,  facie  any  con- 
tract they  make,  made  on  behalf  of  those  who  appointed 
them,  and  orders  given  by  them,  are  prim&  facie  the  orders 
of  the  projectors,  including  the  plaintiff.^'  The  claim  of 
the  appellants  for  a  lien  in  respect  of  subsequent  costs  of 
their  own  is  altogether  unsupported,  they  having  altogether 
omitted  to  shew  that  they  were  incurred  with  the  sanction 
of,  or  are  properly  chargeable  against  the  Company  or  the 
subscribera 

Mr.  Lloyd,  in  reply. — The  argument  that  there  was  no 
Company  in  this  case,  proves  too  much  for  the  respondents, 
because  the  only  ground  on  which  the  order  can  be  sup- 
ported is,  that  the  money  is  assets  of  a  Company.  If  there 
was  no  Company  each  subscriber  must  recover  back  his 
own  money,  and  the  order  must  be  wrong. 

The  Viob-Chancbllob: — 

Ni>v,  14^  k        The  motion  of  which  I  have  to  dispose,  (made  early  in 

^     '        this  term,  on  behalf  of  Messrs.  HoUingsworth,  Tyerman, 

&  Johnston,)  seeks  to  discharge  an  order  made  by  the 

(a)  15  M.  &  W.  632. 
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ICftster  in  the  matter  of  the  Act  of  the  11  &  12  Vict.        1849. 
c.  45,  and  of  the  Direct  London  and  Exeter  Railway      ^^TTtT^ 
Company.    The  order  is  dated  the  8rd  of  August  last,    ^J^^"]^ 
and  expressed  in  these  terms:  —  [His  Honor  read  it]       Exbtu 

It  was  in  substance  conceded  at  the  bar,  (and  I  think        

correctly,)  that  if  there  was  jurisdiction  in  the  Master  to  ^o»ra"'cui. 
make  the  order,  the  jurisdiction  was  given  by  the  66th 
section  of  the  Act  That  section  does  not  contain  the  word 
''debtor;''  and  the  mere  fact,  if  clearly  proved  against 
Messrs.  Hollingsworth,  Tyerman,  &  Johnston,  or  admitted 
by  them,  of  a  debt  of  5412.  Is.  being  due  from  them  to  the 
Company,  would  not  have  enabled  the  order  to  be  mada 
Does  there,  then,  exist  here  the  quality  of  ''  contributoiy, 
trustee,  receiver,  banker,  or  agent,''  which  are  the  words 
of  the  section?  Of  "  contributory,"  "  receiver,"  or  "  bank- 
er," I  apprehend  certainly  and  plainly  not  The  Master 
I  suppose  to  have  thought  that  the  word  '*  trustee,"  or  the 
word  ''  agent,"  embraced  the  case.  Assuming,  however, 
that  Messrs.  Hollingsworth,  Tyerman,  &  Johnston  were 
agents  of  the  Company,  I  find  myself  unable,  upon  the 
evidence,  to  say  that  they  received  the  money  in  ques- 
tion in  that  character  or  capacity.  If  an  agent  employed, 
not  gratuitously,  has  received  money  from  the  principal, 
expressly  in  payment  or  towards  payment  of  the  servi- 
ces, (excluding  or  including  disbursements  for  him  by  the 
agent,)  that  money  cannot,  I  think,  be  stated  to  have  been 
received  by  the  agent,  as  agent,  or  otherwise  than  as  a 
creditor,  or  a  person  claiming  to  be  a  creditor.  Here, 
therefore,  I  must  say,  that,  in  my  opinion,  the  ikcts  do  not 
bring  the  appellants  within  the  operation  or  meaning  of 
the  word  '*  agent,"  as  used  in  the  section. 

Then,  as  to  trusteeship. — ^Express  trusteeship  is  out  of 
the  case.  It  was  argued  that  there  was  a  constructive 
trusteeship,  by  reason  that,  as  it  was  said,  the  money  in 
dispute  is  part  of  a  sum  which,  as  I  understood  it  to  be 
contended,  was  paid  to  the  appellants  in  breach  of  a  trusti 
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1849.        Hpon  which  the  pefsons  who  mad^  th«  payment  wefe  uAi 

f^^^     to  have  held  it^  and  the  appellants  were  alleged  to  have 

9rb  Dtamct    received  it,  with  notice,  and  so  to  have  become  themselves 

IiOlfDON  AMD 

BxiTiB  trustees  of  it^trustees,  the  argument  must  have  mean% 
RutwATOo.  f^^  ^^^  Cbmpany.  If  the  evidence  had  appeared  to  me 
woM  vCiJi  fi''^*^^®'^*  *o  support  this  contention,  so  far  as  mere  mattet 
of  fact  ia  concerned,  (which  it  has  not  done,)  I  should  still 
have  thought  that  a  trusteeship,  so  merely  constructive 
was  not  within  the  meaning  of  the  section,  for  the  appel- 
lants did  not  receive  the  money  under  any  contract,  or 
with  any  assent  on  their  part  to  be  trustees  of  it,  or  other- 
wise than  as  money  on  account  of  a  debt  which  they  claim 
to  be  due  to  them,  or  to  them  and  Mr.  Columbine, — money 
to  be  retained  by  them  for  their  own  use,  or  for  the  use 
(^themselves  and  Mr.  Columbines  except  so  far  (if  at  all) 
as  it  should  on  investigation  appear  to  exceed  the  debt 
due.  That  it  does  or  did  exceed  the  debt  due  I  cannot 
(considering  the  contention  of  Mr.  Cothmbine's  assignees) 
represent  myself  as  satisfied.  It  may  or  may  not  be  sa 
But  were  I  satisfied  of  the  existence  of  excess,  it  would 
make  no  difference  in  my  condusion  upon  the  present 
motion. 

Viewing  the  language  to  be  construed,  and  the  effect  of 
the  undisputed  fsuctSy  as  I  do,  I  am  obliged  to  avow,  that  if 
I  had  been  in  the  Master's  place^  I  should  have  refused 
the  application  on  which  the  order  of  the  3rd  of  August 
was  mada 

This  case  must  be  added  to  the  number  (already,  I  be* 
lieve,  not  small)  of  those  in  which  judicial  opinions  have 
differed  in  the  exposition  of  this  statute. 

Whether,  apart  fit>m  the  ground  on  which  I  have  placed 
my  decision,  the  order  is  open  to  objection,  I  think  it  un- 
necessaiy  to  pronounce  any  opinion.  But  I  may  add,  that 
although  the  Company,  or  the  official  manager,  may  poesi- 
bly  be  entitled  to  recover  the  £412.  la  in  question,  or  some 
part  of  it,  in  some  manner,  (a  point  on  which  I  say  nothing,) 
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Ill 


I  haye  not  been  persuaded  by  anything  that  I  have  read 
or  heard,  that  the  Company  is,  in  the  language  of  the  Act^ 
prim&  fade  entitled  to  the  money.  If  I  have  jurisdiction 
to  direct  payment  to  the  appellants  and  tfr.  Columbine's 
assignees  of  their  costs  before  the  Master,  on  the  appli- 
cation in  question,  they  should,  I  think,  be  paid  out  of  the 
estate  under  the  administration  of  the  official  manager. 
This  I  consider  reasonable,  whether  I  am  right  or  wrong 
in  treating  the  case  as  not  falling  within  the  66th  section. 
Bat  I  am  ready  to  hear  counsel  as  to  thia 


1840. 

Inrt 
Thb  Dniof 

IlOVMV  AVD 

Bxnaft 

BailwatCow 

HOLLDNM- 

wobth's  Cam. 


Mr.  Lloyd  submitted,  that  the  I04th  section  of  the 
Winding-up  Act  of  1848  enabled  the  Court  to  ezerdse  its 
discretion  in  each  case  as  to  the  costs  of  the  appeal,  but 
admitted  that  the  Court  had  no  jurisdiction  as  to  the  costs 
of  the  proceedings  in  the  Master's  Office. 

The  Vics-Chanobllob  said  he  should  have  been  disposed 
to  take  an  opposite  yiew,  and  in  any  event  did  not 
think  he  ought  to  give  any  costs  of  the  motion  to  the  ap- 
pellanta 


The  case  stood  over,  to  be  again  spoken  to  on  the  sub- 
ject of  costs,  and  ultimately  the  order  of  the  Master  was 
discharged,  without  costs  (a). 


{a)  The  Order  of  the  Vice- 
CktmeeOarma  enrolled,  and,  on 
Dec.  Ifiih,  1849,  a  motion  on  be- 
half of  the  appellants  was  made 
hefore  the  Lord  ChanaUor  to  va- 
cate the  enrolment  and  reTerse 
the  order;  but  theZor^  Chancellor 
refused  the  motion,  with  costs, 


holding  that  there  was  no  ground 
for  exempting  orders  made  under 
the  Winding-up  Acts  from  the 
ordinary  practice  of  the  ^Gourt 
as  to  the  ^ect  of  enrolment  Be 
Direct  London  ondExeUr  BaHway 
Company,  1  H.  ^  T.  587. 
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Ex  parte  Deb, 
N<^.  \oth.     In  the  Matter  of  The  Ukiyersai.  Tontikb  Life  Insueakcb 

Compakt; 

AXJ> 

In  the  Matter  of  The  Joint-stock  Companies  Wikdino-up 
Act,  1848. 

Th«  drcom-        X  HIS  was  the  petition  of  a  contributory  to  a  Life  Insur- 

Btsnoo  tllAt  po* 

lides  of  a  Life  ance  Companj,  for  the  usual  order  to  have  its  affairs  wound 
J^wnSTn  ^P»  ^"id®r  the  provisions  of  the  above-mentioned  Act  of 
T^e  ^^  ?^*,  Parliament.    The  Company  had  ceased  to  carry  on  busi- 

the  liabilities  of  -i    i_      i.  f     V 

the  Company  ness,  and  the  directors  had  transferred  its  business  to  an- 
MtbewttS'  other  Insurance  Company.  The  validity  of  this  transfer 
b  nr^JffiSS  ^^  impeached  by  the  petition. 

to  render  it  in- 
expedient to 

fo?^^di^p  Mr.  TT.  T.  S.  Daniel  and  Mr.  Roxburgh,  in  support  of 
inch  a  Com-      the  petition,  adverted  to  the  circumstance  that  a  Life  In- 

pany,  under  the  ^ 

proTiiionsofthe  surance  Company  was  expressly  within  the  words  of  the  10 
Companies  &  II  Vict  c.  110,  which  were  by  reference  incorporated  in 
a5  wIS^       the  Joint-stock  Companies  Winding-up  Act,  1848. 

Mr.  J.  H.  Palmer^  for  some  of  the  directors,  contended 
that,  on  various  grounds,  it  was  not  necessary  or  expedient 
for  the  Court  to  exercise  the  discretionary  jurisdiction 
given  to  it  by  the  Act^  and  particularly  on  the  ground 
that  the  liabilities  of  the  Company  upon  the  outstanding 
policies  could  not  be  settled  for  many  years  to  come. 

The  Yiob-Chakcellob  considered  the  objections  insuffi- 
cient, and  made  the  usual  order. 
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1849. 

In  the  Matter  of  Eollmakk's  Railwat  Locomotiys  akd     Nov.  IDM. 
Ca&biage  Impboyembkt  Compant; 

In  the  Matter  of  Thb  Joint-stock  Compakibs  Windiko-up 
Act,  1848. 

Eupbb's  Assignees'  Cask 

X  HIS  was  a  motion,  by  way  of  appeal,  on  behalf  of  Ed-  The  deed  of 
ward  Edwards,  Baron  Dickenson  Webster,  and  Augustus  Sm^!!l^*pjl* 
Leopold  Euper,  the  official  and  creditors'  assignees  of  the  jj^^^^^^ 
estate  and  effects  of  William  Euper,  a  bankrupt,  seeking  bankruptcy  of  a 
the  reversal  of  the  decision  of  the  Master,  whereby  the  astigneet  should 
names  of  the  appellants  were  included  in  the  list  of  con-  ^  hoTd^hil**** 
tributories  of  the  above-named  Company,  as  such  assignees,  '^^  without 

•  <•   1  •  1  S*^nj[  notice. 

m  respect  of  thirty  shares.  It  abo  enabled 

The  bankrupt  was  one  of  the  original  shareholders  in  in  UieT**"' 


the  Company,  and  the  deputy-chairman  of  the  provisional  cUire\iS  Aarea 
committee  appointed  for  establishing  it    He  was  after-  forfeited,  and 

,  proTided,  that, 

wards  deputy-chairman  of  the  board  of  directors.     He  was  in  the  mean- 
the  holder  of  thirty  shares,  and  had  paid  260/.  in  respect  ^^^^i^t^Ui 

of  them.  should  be  Uabl^ 

to  fiff  as  the  law 

The  following  were  the  material  clauses  of  the  deed  of  would  allow,  to 
settlement  of  the  Company : —  caUs?*Cto*wind- 

ing  up  the  Corn- 
By  the  97th  it  was  provided,  that,  in  case  of  the  bankrupt-  Jornt-stock 
cy  of  any  proprietor,  his  assignees  should  not  be  proprietors  w^SIm^p 
in  respect  of  his  shares,  or  be  entitled  to  hold  them  as  mem-  ^^}^t^ '" 
bers  of  the  Company;  but  that,  in  case  his  assignees  should  the  names  of 
be  desirous  to  hold  such  shares  as  proprietors,  then  that  such  of  a  falmS^upt 
assignees  should  give  notice  in  writing  to  a  board  of  direct-  J^p^^y 
ors  of  such  desire  as  therein  mentioned,  and  thereupon  the  |p««rted  in  the 

list  of  "  contri- 

assignees  should  become  the  proprietors  o^fHch  shares.       butones"  in 

By  the  98th  clause  it  was  provided,  that,  in  case  no  per-  ©f  asB^nees.**"^ 
son  should  become  proprietor  of  a  bankrupt's  shares  for  the 
space  of  two  years  from  the  period  of  his  bankruptcy,  then 

VOL.  IIL  I  D.  O.  8. 


Case. 
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1849.  that  the  board  of  directors  should  have  the  liberty  to  de' 

7,1  re  clare  such  shares  forfeited;  and  that,  until  such  declaration 

B? i^LWAxLoo)-  ^'^^^  made,  the  estate  or  effects  of  the  said  bankrupt,  so  far 

MOTivi  AjD  as  the  law  would  allow,  should  be  chargeable  with  all  calls 

PBOTsxixTCk).  which  shall  be  made  in  respect  of  such  shares. 

EUPIB*S 

A88I0VXI8'  The  fiat  issued  on  the  15th  of  September,  1848,  and  the 
adjudication  took  place  on  the  30th  of  the  same  month. 

On  the  30th  of  January,  1849,  the  bankrupt  obtained 
his  certificate. 

The  appellants  did  not  make  any  claim  to  the  shares  as 
part  of  the  bankrupt's  estate  and  effects,  nor  had  they 
done  any  act  to  testify  their  acceptance,  as  his  assignees, 
of  the  shares. 

The  certificate  of  the  appointment  of  the  appellants  as 
assignees  had  not  been  left  at  the  office  of  the  Company, 
nor  had  their  appointment  been  in  any  manner  communi- 
cated by  them  to  the  Company. 

No  declaration  that  the  shares  of  the  bankrupt  in  the 
Company  should  be  forfeited  was  ever  made  by  a  board  of 
directors. 

The  Master,  on  June  2l8t,  1849,  certified  that  he  had 
settled  the  list,  as  regarded  the  appellants,  by  including 
them,  as  assignees  of  the  estate  and  effects  of  the  bank- 
rupt, in  the  list  as  contributories  in  respect  of  thirty 
shares. 

Mr.  Jkuxm  and  Mr.  John  Bailey ,  in  support  of  the  ap- 
peal— The  appellants  object  to  their  names  being  placed 
upon  the  list  Whether  the  name  of  the  bankrupt  or  the 
estate  of  the  bankrupt  should  be  placed  there,  is  another 
question;  but  there  is  nothing  in  the  Act  to  make  the  ap- 
pellants liable  to  have  their  names  inserted  as  contribu- 
toriea  The  Act  defines  contributory  to  mean  a  mem- 
ber of  a  Company,  or  any  person  liable  to  contribute  to 
the  payment  of  any  of  its  debts,  liabilities,  or  losses,  ''  wh^ 
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ther  as  heir,  deyisee^  executor,  or  administrator  of  a  de-        1849. 
ceased  member,  or  as  a  former  member,  or  as  heir,  devisee,        /^  ^ 
or  executor  of  a  former  member  deceased,  or  otherwise  iJ^jJ^^^JJ^ 
howsoever."  motivi  amo 

Now,  the  words  "  otherwise  howsoever"  must,  of  course,  fbovimmtOo. 
be  held  to  apply  to  cases  ejusdem  generis  with  those  speci-       evpu's 
fied ;  and  the  case  of  assignees  of  a  bankrupt  does  not  come     A«iohbm' 
within  that  description;  for,  in  the  cases  specified,  the  per- 
son answering  the  definition  is,  to  some  extent,  personally 
liable.    His  liability  may  be  limited  by  the  amount  of  as- 
sets coming  to  his  hands  or  descended  upon  him  as  heir, 
but  the  liability  is  a  personal  one,  and  the  subject  of  a  pro- 
ceeding against  him  at  law.    No  such  proceeding  could  be 
taken  against  an  assignee,  nor  does  an  assignee  incur  any 
personal  liability  to  discharge  any  debt  or  liability  of  the 
bankrupt 

The  88th  section  of  the  Act  provides  that  the  official 
manager  may  prove  for  the  amount  of  a  call  made  upon 
the  bankrupt  The  30th  section  of  the  Amendment  Act 
of  1849  enacts,  that  the  official  manager  may  prove, 
under  the  bankruptcy  of  a  contributory,  for  the  balance 
ordered  by  the  Master  to  be  proved  against  the  contribu- 
toiy's  estate.  These  provisions  shew  that  it  was  not  in- 
tended by  the  Legislature  that  the  assignees  of  a  bankrupt 
should  be  liable  to  be  inserted  in  the  list  of  contributories 
by  their  names. 

Mr.  Russdl  and  Mr.  Olaase,  for  the  official  manager,  were 
not  called  upoa 

The  Yicb-Chakgellob: — 

I  understand  that  the  bankrupt  held  shares  in  the  Com- 
pany. His  estate  should,  therefore,  be  placed  on  the  list 
The  question  is,  whether  the  Master  has  done  more  than 
thi&    If  there  were  any  fear  of  the  appellants  being  sub- 

i2 
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1849.  jected  to  personal  liability  by  the  qualified  insertion  of 

^  j^^  ^  their  names,  I  should  be  willing  to  alter  the  list     But  I 

Kollmafh's  have  not  heard  anything  approaching  to  an  argument  to 

MOTiYi  AKD  that  effect. 

Garrxaoi  Ix- 

PBOYKMIVT  Co. 

Kupeb's  The  motion  was  refused,  with  costs. 

Aflsioxna* 
Cask. 


Ex  parte  Fisher, 
Nov,  24M  &   In  the  Matter  of  The  Wexford  and  Valencia  Railway 
^•^'^-  Company; 

AND 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 
Acts,  1848  &  1849. 

A  Company  X  HIS  was  the  petition  of  a  solicitor,  who  was  a  share- 

1^  ^i!te^  holder  in  a  provisionally  registered  joint-stock  Company, 

niLwi^mo  ^^^^  ^^^  hten.  projected  for  the  purpose  of  making  a 

inae«,tocom.  railway  from  Wexford  to  Waterford,  and  the  harbour  of 

luCte  too  OODl' 

mnnicatioii  from  Yalentia,  seeking  the  usual  order  for  winding  up  its  affairs. 
WntOTiCout  ^^  prospectuses  of  the  Company,  issued  in  1845,  repre- 
of  Ireland,  and    gented,  that  when  railway  communication  was  completed 

asubacnption  '  ^  •'  ^  * 

contract  was  through  Wales  to  Fishguard,  the  projected  railway  from 

thoming'the  Wexford  to  Valencia  would  complete  the  lines  of  railway 

othwtSMTto  communication  from  London  to  the  West  of  Ireland;  that 

apply  for  an  Valencia  harbour  would  certainly  be  made  a  packet  sta- 

Act  to  construct     .  ,    ,  ,  , 

only  a  portion     tion;  and  that  the  traffic  between  this  country  and  North 
^ey  thoi^ht      America  would  principally  pass  along  the  line  of  railway, 
f  TO^TnibJ'       ^y  ^^^  subscription  contract,  executed  in  June,  1845, 


n«^  after  reciting  the  intention  to  form  a  railway  between 
the  directors,  Wexford  and  the  harbour  of  Valencia,  with  branch  rail- 
i^pii^to^**  ways  to  Waterford  and  Tralee,  and  other  branch  railways, 

cure  an  Act, 

which  was  obtained,  for  making  a  portion  of  the  line,  forty  miles  only : — Hdd,  not  a  proper  case  for 
an  order  upon  the  petition  of  a  scripholder  under  the  original  agreement  for  winding  up  the  affiuis 
of  the  Company,  under  the  provisions  of  the  Joint-stock  Companies  Winding-up  Act,  1848. 
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fiill  power  was  given  to  the  directors  to  carry  out  the        1849. 
phm,  and  also  to  fix  the  amount  of  the  capital  of  the  Com-       ex  parte 
panjy  and  to  increase  or  diminish  the  amount;  and  the       Fwmb, 
parties  thereto  of  the  first  part  agreed  to  pay  the  sums  tbi  Wixford 
set  opposite  to  their  respective  names,  for  the  purpose  of  ^^2iu^Q^ 
forming  the  railway;  and  the  directors  were  authorised  to 
apply  for  an  Act  in  the  next  session  of  Parliament,  with 
full  power  and  authority  to  confine  the  application  to  the 
main  line  or  lines  only,  or  to  any  portion  of  the  main 
line  or  lines  respectively,  omitting  the  remaining  portion 
thereof,  and  with  full  power  to  omit  all  or  any  part  or 
parts  of  the  branches.     There  was  also  a  proviso,  that, 
in  case  the  directors  should  not,  within  twelve  months 
finom  the  date  thereof,  succeed  in  procuring  from  Govern- 
ment an  undertaking  that  their  harbour  should  be  estab- 
lished as  a  packet  station  between  Ireland  and  North 
America,  they  should  state  the  same  to  a  general  meeting 
of  the  subscribers,  who  should  have  power  to  declare,  and 
should  declare,  whether  the  undertaking  should  then  be 
abandoned,  and  the  deposits  (minus  the  expenses)  returned, 
or  whether  the  undertaking  should  be  continued,  so  far 
as  might  be  applicable  to  or  affected  by  a  station  for 
packets  at  Valencia  harbour. 

By  the  subscribers'  agreement,  executed  by  the  same 
parties,  and  dated  also  the  5th  of  June,  1845,  after  re- 
citing that  it  was  possible  that  the  said  intended  applica- 
tion to  Parliament  might  not  be  successful,  and  that  it 
was  expedient  that  the  directors  should  in  that  case  be 
authorised  to  renew  the  application  in  the  session  then 
next  ensuing,  or  any  following  session,  the  parties  thereto 
of  the  first  part  covenanted  that  it  should  be  lawful  for 
the  directors,  subject  to  the  agreement  thereinafter  con- 
tained, to  renew  such  application  to  Parliament  in  the  then 
next  ensuing  or  any  subsequent  session,  for  making  the 
said  railway,  or  such  part  thereof  as  the  directors  should 
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1849.        think  expedient;  and  further,  that,  for  the  purpose  of 

^^*r^      enabling  the  directors  to  make  such  second  application 

FisBiB,      to  Parliament,  the  said  parties  of  the  first  part  would  exe- 

Thi  WizroRD  cute  such  further  or  new  subscription  contracts,  and  do 

^bLlwat  oJ^  all  such  other  acts  as  the  Standing  Orders  of  the  Houses 

of  Parliament  should  render  necessary. 

The  application  for  an  Act  under  these  agreements  hav- 
ing failed,  a  new  subscribers'  agreement  was  prepared,  to 
enable  the  directors  to  apply  for  an  Act  in  1847,  and  was 
executed  by  the  proportion  of  subscribers  required  by  the 
Standing  Orders  of  the  Houses  of  Parliament,  including 
some  of  the  original  subscribers;  and  under  its  provisions 
the  directors  obtained  an  Act  for  making  a  part  of  the  line 
for  a  distance  of  about  forty  miles  only,  being  a  railway 
from  Eillamey  to  the  harbour  of  Valencia. 

The  petitioners  had  not  executed  the  last  agreement  It 
was  stated,  in  support  of  the  petition,  that  no  such  meeting 
had  been  called,  as  was  directed  by  the  former  deeds,  to 
declare  as  to  the  abandonment  of  the  scheme,  in  the  event 
of  a  packet  station  at  Valencia  not  being  secured ;  and  that, 
at  a  meeting  which  had  been  called  on  June  5,  1846,  the 
subscribers  present  made  no  declaration  on  the  subject,  but 
only  a  resolution  to  abandon  the  bill  for  the  then  present 
session  of  Parliament 

Mr.  Malins  and  Mr.  0.  L,  RusseU,  in  support  of  the  peti- 
tion.— The  rights  of  the  petitioner,  and  of  the  subscribers 
to  the  original  project,  who  did  not  sign  the  new  deeds,  were 
not  affected  by  the  Act  of  Parliament  incorporating  the  ex- 
isting Company.  The  liabilities  of  the  first  Company  remain 
to  be  provided  for,  as  well  as  the  rights  of  the  parties  to  a 
return  of  the  residue  of  their  deposits,  after  the  proper  de- 
ductions, according  to  the  stipulations  of  the  deeds  of  1845. 
These  objects  canonlybe  effectually  accomplished  under  the 
provisions  of  the  Winding-up  Acts.    To  shew  that  the  di- 
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rectors  had  no  power  to  apply  the  deposits  in  the  construe*        1849. 
tion  of  the  short  line,  they  cited  Gotien  v.  WHkinson  (a),  (7o^       jSxparu 
man  v.  Ecutem  Cov/ntiea  Railway  Company  (6).  Pmhii, 

Thi  WizroBD 

AHD  YaLUIOIA 

Mr.  Bacon,  tHr.Lloyd,  and  Mr.  T,H.  TerrM,  in  opposition    Kailwat  Co. 
to  the  motion^  were  not  called  upon. 


The  Vicb-Chakcbllob: — 

To  say  nothing  of  the  time  at  which  this  petition  was 
presented,  not  earlier  than  October  last,  it  appears  to  me 
to  raise  points,  and  to  be  presented  imder  circumstances 
rendering  it  unfit  for  the  Court  to  interfere  in  the  parti- 
cular jurisdiction  under  which  this  petition  is  presented. 
In  the  language  of  the  Act  (c),  it  is  not  a  case  in  which  it 
appears  to  me  "  necessary  or  expedient"  to  make  the  order 
sought  The  petition  must  be  dismissed  with  costs,  and 
irithout  prejudice  to  a  bill  being  filed. 


An  appeal  firom  this  decision  was  heard  before  the  Lord 
GhanceUar  on  December  3,  and  dismissed  with  costs. 

(a)  1  H.  ^  T.  654;  1  Mm.  ^  G.  481.  (b)  10  Bear  .1. 

(e)  Sect.  12. 


120  CASES  IN  CHAKCERT. 

1849. 

Dec.  19<A.  In  the  Matter  of  The  German  Mining  Company; 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 
Amendment  Act,  1849. 

Stone's  Case. 

It  wu  stated  jL  HIS  was  a  motion,  on  behalf  of  the  official  manager, 

official  manager,  for  the  Commitment  to  the  Queen's  Prison  of  Mr.  George 

new  ofVbaSk-  S**^"^»  under  the  19th  section  of  the  Joint-stock  Companies 

ruptcontribu-  Winding-up  Amendment  Act,  1849,  for  not  answering  to 

tory  had  made  «     * 

such  paymento    the  satisfaction  of  the  Master  charged  with  winding  up  the 

•haresheldby    ^'fiidrs  of  the  above  Company. 

the  bankrupt  The  19th  scction  of  the  Act  provides,  "that  it  shall  be 

as  would  render  *  ' 

the  assignees  lawful  for  the  Master,  under  the  powers  of  the  Joint-stock 

as  contributo-  Companies  Winding-up  Act,  1848,  to  require  any  evidence 

SSwouid^ap-  *^  ^®  given  or  discovery  to  be  made  before  him  respecting 

pear  by  the  ac-  the  estate,  dealings,  or  affairs  of  any  contributory  or  de- 

counto  signed  .  . 

bytheassignees,  ceased  Contributory  of  the  Company,  or  respecting  any 
upon^thTbani-  Other  matter  in  which  the  Company  may  be  interested,  and 
iMa!^TheC^-  ^^^^^^  might  have  been  compelled  or  obtained  in  any  suit 
missioner  act-      in  equity  at  the  instance  or  on  the  behalf  of  the  Company; 

ing  in  the  bank-  ^      " 

ruptcy  declined  and  that  any  person  who  shall  be  summoned  before  the 
5u^*2w*to  iUp  J^' aster,  for  the  purpose  of  giving  any  such  evidence,  shall 
tend  with  the     \^  deemed  to  be  within  the  provisions  and  penalties  of  the 

proceedings  to  *  * 

Terify  this  state-  said  Act  with  rcspcct  to  witnesscs." 
dal  manager  The  clause  of  the  Joint-stock  Companies  Winding-up  Act, 

before' tiSTiiM^  1848,  above  referred  to,  enacts,  with  respect  to  witnesses 
ter  the  surviving  summoned  uudcr  its  provisions,  as  follows: — "  And  it  shall 

assignee,  who  * 

stated,  that  he  be  lawful  for  the  Master  to  examine  every  such  person  upon 
out  inspecting  oath,  by  word  of  mouth,  or  upon  interrogatories  in  writing, 
Mv^^wtheThe'  co^^ccrning  such  Company,  or  the  estate,  dealings,  or  affairs 

had  signed  such 

•coounti ;  and  that  he  believed  that  he  had  no  right  to  inspect  them  for  the  purpose  of  enabling  him  to 
answer  the  question.  His  examination  was  adjourned,  to  enable  him  to  apply  for  leave  to  inspect 
tliem ;  but,  on  his  again  appearing,  he  had  not  done  so : — HdAy  that  his  answers  were  unsatisfactory ; 
and  temhUy  tluit  they  rendered  him  liable  to  be  committed  under  the  12  &  18  Vict  c.  108,  s.  19. 


Stohi's  Casi. 
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thereof;  and  every  person  so  summoned  who  shall  not        1B49. 
come  before  the  Master,  or  shall  refuse  to  be  sworn  and        jn  re 
examined,  or  shall  not  fully  answer  to  the  satisfaction  of    £ik»?Co.' 
the  Master,  or  shall  refuse  to  sign  or  subscribe  his  examin- 
ation, or  shall  refuse  to  produce  or  shall  not  produce  any 
such  book,  paper,  deed,  writing,  or  document,  shall  be 
liable  to  be  committed  to  the  Queen's  Prison:  provided 
always,  that  every  such  default  or  refusal  shall  be  certified 
by  the  Master ;  and  thereupon  such  order  shall  be  made 
by  the  Court,  upon  motion  for  that  purpose,  of  which  no- 
tice shall  be  given  to  the  person  sought  to  be  affected,  as 
the  Court  shall  see  fit'' 

The  respondent,  Mr.  Stone,  was  the  sole  surviving  cre- 
ditors' assignee  of  a  bankrupt  contributory  to  the  Com- 
pany, named  Richardson,  and  his  name  was  upon  the  list 
of  contributories  as  settled  by  the  official  manager. 

He  appeared  before  the  Master,  to  oppose  the  retention 
of  his  name  on  the  list.  One  of  the  grounds  on  which  the 
official  manager  contended  that  the  name  was  properly  on 
die  list  was,  that  the  assignees  had  made  such  payments 
on  account  of  the  bankrupt's  shares,  as  amounted  to  an 
acceptance  of  them,  and  that  an  admission  of  such  pay- 
ments having  been  made,  appeared  upon  the  accounts 
signed  by  the  respondents  in  the  bankruptcy.  A  sum- 
mons under  the  Winding-up  Act  was  issued  to  the  Regis- 
trar of  the  Court  of  Bankruptcy,  who  had  custody  of  the 
bankruptcy  proceedings,  requiring  him  to  produce  them 
before  the  Master.  The  Commissioner  acting  in  the  bank- 
ruptcy, (Mr.  Goulbum),  however,  on  application  being  made 
to  him  upon  the  subject,  declined  to  authorise  the  Registrar 
to  produce  the  proceedings. 

A  summons  was  then  obtained  from  the  Master,  requir- 
ing Mr.  Stone  *^  to  appear  before  the  Master,  to  be  exa- 
mined, and  to  bring  with  him  and  produce  all  books, 
accounts,  proceedings,  papers,  deeds,  writings,  and  other 
documents  in  his  possession,  custody,  or  power,  in  anywise 
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1849. 

In  re 
Tbi  Gbbmait 
Miiriira  Co. 

Stoni's  Cabi. 


relating  to  any  payment  or  payments  made  by  him,  or  by 
the  official  assignee  of  Christopher  Robinson,  or  by  any 
other  person  or  persons,  by  his  the  said  George  Stone's 
order  or  direction,  or  with  his  privity,  consent,  or  appro- 
bation, for  or  on  account  of  any  call  or  calls  in  respect  of 
any  share  or  shares  in  the  Company,  held  by  Christopher 
Robinson  at  the  time  of  his  bankruptcy,  or  otherwise 
relating  to  the  said  shares  or  either  of  them,  or  to  the 
affairs  of  the  Company/' 

On  the  28th  of  November,  1849,  Mr.  Stone  was  sum- 
moned before  the  Master,  and  deposed  as  follows: — 


"  I  was  appointed  one  of  the  creditors'  assignees  under 
Christopher  Robinson's  bankruptcy,  which  took  place  in 
or  about  December,  1837.  Mr.  B.  Sewell,  jun.,  since  de- 
ceased, was  the  other  creditors'  assignee;  Geoige  Gibson 
was  the  official  assignea  To  the  best  of  my  belief  I  never 
once  saw  the  official  assignee's  accounts:  I  may  have  seen 
the  books  in  which  they  were  kept,  but  I  never  recollect 
examining  the  accounts.  I  have  no  recollection  of  having 
seen  an  account  of  George  Gibson  exhibited  on  the  17th 
of  May,  1838,  of  which  an  alleged  extract  is  now  shewn 
to  me ;  but  I  say,  if  that  is  alleged  to  be  a  copy  of  my  sig- 
nature, I  believe  I  did  not  sign  it,  because  my  father  was 
then  living,  and  I  was  in  the  habit  of  signing  my  name 
as  George  Stone,  jun.  My  father  was  never  assignee  of 
Christopher  Robinson.  [Looks  at  a  similar  exhibit,  dated 
the  20th  of  December,  1838.]  I  have  no  recollection  of 
having  signed  that  or  any  other  account  of  the  official 
assignee.  As  to  this  signature,  the  same  objection  applies 
as  to  the  former  exhibit.  I  think  I  have  not  looked  at  the 
proceedings  under  the  bankruptcy  for  years, — certainly 
not  recently." 


The  counsel  for  the  official  manager  then  applied  that 
the  further  examination  might  be  adjourned,  to  enable 
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Mr.  Stone  to  inspect  the  accounts  in  the  bankruptcy.    The        1849. 
Master  acceded  to  this  application,  and  issued  another        jnr» 
summons  to  Mr.  Stone,  requiring  him  to  produce  the  pro-    ^nSc^" 
ceedings  in  the  bankruptcy,  and  giving  him  notice  of  the 
particular  portions  of  the  accounts  and  matters  upon  which 
he  would  be  examined. 


STon*0  Cabm. 


On  the  18th  of  December,  Mr.  Stone  attended,  and  de- 
posed as  foUows:  "I  have  received  a  summons,  appearing 
to  be  signed  by  the  Master:  it  was  served  on  me  on  Wed- 
nesday morning  last;  I  have  not  inspected  the  proceedings 
in  bankruptcy,  in  consequence  of  the  summons.  To  the 
best  of  my  belief  I  never  signed  any  account  of  George 
Gibson,  the  official  assignee  in  the  bankruptcy  of  Richard- 
son.    I  do  not  recollect  having  signed  any  such  account'' 

Q.  Do  you  believe  that  you  have  a  right  of  access  to  the 
proceedings  in  the  bankruptcy  of  Richardson,  to  whom  you 
are  assignee? 

The  ezaminant's  counsel  objected  to  the  question,  but 
the  Master  overruled  the  objection. 

A,  That  is  a  question  I  cannot  answer:  I  do  not  know. 

Q.  Have  you  any  belief  one  way  or  the  other? 

A,  I  believe  I  have  not  the  right 

Q.  Have  you  ever  applied  to  the  Commissioner  for  liberty 
to  inspect  the  proceedings? 

A.  I  have  not 

Q.  Or  to  the  Registrar? 

A.  No. 

Q.  To  any  person  at  all? 

A.  No. 

Q.  Have  you  any  recollection  of  having  signed  an  ac- 
count of  George  Gibson,  the  official  assignee,  exhibited  on 
the  17th  of  May,  1838? 

A.  I  have  none. 

Q.  Or  of  any  accoimt  of  George  Gibson,  exhibited  in  De- 
cember, 1838? 


124 


CASES  IN  GHANCER7. 


1840. 

In  re 

Thi  Obbmah 

Mnrivo  Go. 

Sron's  CiBi. 


A,  I  have  not 

Q,  Have  you  any  recollection  of  having  signed  any  ac- 
count of  George  Gibson^  the  official  assignee? 

A.  I  have  not. 

Q.  Will  you  undertake  to  say  that  you  have  not  signed 
any  such  account? 

A,  I  will  not. 

Q,  Look  at  the  paper  marked  A.  A.,  now  placed  in  your 
hands,  and  say  whether,  according  to  the  best  of  your  be- 
lief, you  ever  signed  an  account  of  that  date  or  any  ac- 
count containing  those  items? 

A.  To  the  best  of  my  belief,  I  did  not 

Q.  I  ask  you  the  same  question  with  respect  to  the  paper 
I  now  place  in  your  hands,  A.  A.  A.  What  is  your  answer 
to  it? 

A.  I  give  the  same  answer  as  the  last 

(Th&  examinant  here  read  over  his  examination  on  the 
28th  of  November.) 

Q.  Do  you  adhere  to  the  whole  of  that  statement? 

A.  I  do. 

Q.  Has  a  final  dividend  been  made  under  Richardson's 
bankruptcy? 

A,  The  bankrupt's  estate  has  not  been  finally  wound 
up:  whether  there  will  be  any  further  dividend  to  the 
creditors  I  cannot  say.  There  has  not  been  one  for  many 
years. 

The  Master,  on  the  application  of  the  counsel  for  the 
official  manager,  gave  the  following  certificate,  under  the 
Acts,  that  the  examination  of  the  witness  was  unsatisfac- 
tory. 

"  Master's  Office,  Southampton  Buildings, 

8th  December,  1849. 
"  In  the  Matter  of  The  Joint-stock  Companies  Winding-up 
Act,  1848,  and  of  The  German  Mining  Company. 
"  In  pursuance  of  the  above-mentioned  Act,  section  63, 
and  of  the  Joint-stock  Companies  Winding-up  Amendment 
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Act,  section  19,  I  hereby  certify  that  George  Stone,  of 
Lombard-street,  in  the  city  of  London,  banker,  an  alleged 
contributory,  who  had  been  summoned  to  appear  and  be 
examined  before  me,  (being  the  Master  charged  with  the 
winding  up  of  the  above  Company,  and  who,  accordingly, 
attended  and  was  examined  by  me  upon  oath,  on  the  28th 
day  of  November  last  and  on  this  day,  has  not  in  lus  ex- 
amination on  this  day  fully  answeredto  my  satisfaction. 

"  W.  BL  TlNNBY." 

Mr.  Lloyd  and  Mr.  Bigg,  in  support  of  the  motion,  cited 
Taylor  v.  RundeU  (a)  and  Stuart  v.  Lord  Bute  (6),  and  con- 
tended, that,  if  the  examinant  were  a  defendant  to  a  Chan- 
cery suit,  he  would  be  bound,  according  to  those  authorities, 
to  have  gone  to  the  Bankruptcy  Court  and  inspected  the 
proceedings,  to  enable  him  to  answer  the  questions  put  to 
him,  and  that,  therefore,  according  to  the  12  &  13  Vict 
a  108,  8.  19,  he  was  bound  to  have  done  so  in  this  case, 
unless  he  had  been  able  to  state  that  he  had  been  refused 
access  to  the  proceedings,  but  that  he  could  not  truly  make 
such  a  statement 

The  Vice-Chakcbllob  said,  he  never  heard  that  an 
assignee  could  be  refused  permission  to  inspect  the  pro- 
ceedings. 

Mr.  Russdl  and  Mr.  Rogers,  for  Mr.  Stone. — Mr.  Stone 
was  summoned  as  Mr.  Richardson's  assignee,  only  for  the 
purpose  of  showing  that  the  bankrupt's  estate  was  liable 
to  contribute.  He  was  not  summoned  in  his  individual 
capacity,  but  as  creditors'  assignee.  Now  he  had  no  right 
to  inspect  the  proceedings  for  the  purpose  of  prejudicing 
the  estate.  It  is  true  that  an  assignee  has  the  privilege 
of  access  to  the  proceedings,  for  the  benefit  of  the  estate 
and  the  creditors ;  but  he  cannot  use  the  privilege  to  their 


1849. 

Inr$ 

Thi  Gibmah 

Miiruo  Co. 

Sfora's  Casi. 


(a)  Cr.  ^  Ph.  104. 


{b)  11  Sim.  442;  12  Id.  400. 


8tovb*8  Casi. 
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1849.  prejudice.  The  proceedings  cannot  be  inspected  by  par- 
inrt  ties  haying  an  interest  adverse  to  the  creditors;  and  in 
^MnrnrcToo"  ^^  ^^^  *^*®®  ^®  Commissioner  refused  permission  for 
the  B^strar  to  attend  with  them.  What  parties  adverse 
to  the  creditors  cannot  lawfully  do  directly,  they  will  not 
be  permitted  to  attain  indirectly,  by  such  a  proceeding  as 
thi&  In  Tayhr  v.  RundM  the  defendant  was,  from  the 
circumstances  of  the  case,  bound  to  answer. 

The  Viob-Chanokllob: — 

I  think  that  the  Master  was  most  justly  dissatisfied  with 
Mr.  Stone's  answers.  It  rests  with  Mr.  Stone  to  consider 
whether  he  will  resort  to  the  proceedings  in  bankruptcy  to 
obtain  information  upon  the  matters  as  to  which  he  knew 
that  questions  would  be  put  to  him.  When  he  has  obtained 
that  information,  the  Master  will  judge  how  far  the  ques- 
tions which  may  be  put  to  him  are  such  as  may  be  lawfully 
put  Mr.  Stone  will  then  be  able  to  object  to  any  question 
unlawfully  put  The  best  course  will  be  to  order  the  mo- 
tion to  stand  over  till  the  first  day  of  next  term.  I  re- 
commend Mr.  Stone,  in  the  meantime,  to  endeavour  to  in- 
spect the  proceedings;  and,  in  my  opinion,  his  endeavour 
will  be  successful.  I  hope  it  will  not  be  necessary  to  men- 
tion the  case  again. 


His  Honor  intimated,  that,  if  Mr.  Stone  should  not  take 
any  further  step,  he  would  probably  be  committed. 
The  case  was  not  again  mentioned. 
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1840. 

Ex  parte  Turneb,  ' 
Ex  parte  Jahbs, 
In  the  Matter  of  The  Madbid  and  Valencia  Railway     Dee.  20(A. 
Compant; 

In  the  Matter  of  The  Joint-stock  Coicpanies  Windino-up 
Acts,  1848  &  1849. 


Ml 


LR  TURNER,  an  original  holder  of  scrip  in  the  above  By  the  proipee- 

Company,  presented  a  petition,  praying  that  the  Madrid  .tock  ComMnj, 

and  Valencia  Railway  Company  might  be  dissolved  and  g^^lS"ifvt 

wound  upi  ^^>  i^  ^^  pi^ 

posed  to  fom  ft 

Mr.  James,  another  original  scripholder,  presented  a  Company,  to  be 

similar  petition,  with  a-  similar  prayer.  ^Compuiia* 

The  petitions  were  opposed  on  behalf  of  Mr.  Chadwick,  g  "^"^^^jjlJ 

the  chairman,  and  some  other  directors  of  the  Company,  conitmction  of 

rm  •  •  1  A  nulwfty  in 

The  two  petitions  now  came  on  together.  that  country.  It 

It  appeared,  that,  by  a  royal  ordinance  of  the  Queen  of  ^l^^l^i],^ 
Spain,  dated  the  31st  of  December,  1844,  which  regulated  ^^  "^^J^a 
all  railway  schemes  in  that  country,  it  was  declared  that  becondactedby 
such  schemes,  before  they  should  be  entered  on,  should  ncton  in  Lon- 
have  one  tenth  part  of  the  amount  of  their  funds,  or  such  cSmpiuay^ld'* 
other  sum  as  the  government  of  Spwi  should  decide  on,  m  office,)  Mrirt- 

ed  by  ft  conunit" 

deposited  in  the  Spanish  bank  of  San  Fernando,  or  in  the  tee  in  Mftdnd. 
Bank  of  Isabel  the  Second.    A  time  was  therein  fixed  for  theVom^v 
complying  with  the  several  required  formalities.    By  arti-  ^^*^*57 
cle  42  it  was  provided,  that,  if  the  works  should  not  be  Bngiiah  Uw  sp- 

'^  phedtofochft 

Company,  and 
tfaftt  it  wftf  within  the  juriidiction  of  the  Court  to  diasolre  the  ComMny  and  wind  it  up. 
In  ft  Jomt-ftock  Company,  projected  to  coniiit  of  120,000  thftres,  with  ft  depotit  of  2/.  ft  share, 
58,000  sharee  were  inbecribed  for,  ftnd  the  depoaiti  were  paid  upon  them,  prior  to  February,  1846. 
The  promoters  obtained  from  the  Spanish  Government  a  right  to  construct  a  railway  in  Spain,  and 
deponted  80,0002.  as  a  guarantee  for  the  formation  of  the  railway,  sul^ject  to  forfeiture  if  ue  works 
were  not  proceeded  with.  The  preliminary  surreys  were  made,  but  litigation  having  arisen  among 
the  shardkolders,  no  further  progress  was  made  in  the  undertaking,  and  the  deposits  of  the  Spaidu 
shardiolders  were  returned  to  them  by  the  directors  in  Spain,  upon  an  agreement  to  readvanoe  them 
when  wanted : — HM,  a  proper  case  for  ordering  the  Company  to  be  wound  up  under  the  Joint- 
sto&  Companies  Winding-up  Acts. 

SembU,  that  a  Comfsny  ought  not  to  be  charged  with  the  costs  of  more  than  one  petition  for  an 
ovder  to  wind  up  its  i 


i^^/Cy^  ^>^  /J^C*^-'*^^^^- 
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1849.  commenced  within  the  prescribed  time  after  the  concession, 

£x  paru  the  samc  should  be  lapsed  or  null,  and  the  Company  should 

&nMtB  ^  ^^  liberty  to  withdraw  such  part  of  the  money  deposited 

Jamis,  in  the  bank  as  should  be  remaining,  if  the  concession  should 

AKD  Valkkoia      By  article  43  it  was  declared,  that,  if  the  railroad  should 

Bailwat  Co.  ■;  ,.,.,..,,, 

not  be  made  within  the  time  stipulated,  the  concession 
should  be  considered  as  annulled. 

In  1844,  the  Queen  of  Spain,  by  a  royal  ordinance 
granted  to  Prosper  Bernard  de  Volney  &  Company  the 
right  to  construct  a  railway  from  Madrid  to  Valencia,  sub- 
ject to  certain  regulations  contained  in  a  document  of 
even  date  therewith,  intitled,  "  Special  Conditions  under 
which  the  Company  represented  by  Prosper  Bernard  de 
Volney,  and  Associates  of  London,  are  authorised  to  make 
a  railway  from  Madrid  to  Valencia." 

These  conditions  contained  many  clauses,  among  which 
was  an  article  by  which  P.  R  de  Volney  and  his  associates 
of  London  bound  themselves  to  deposit,  within  eighteen 
months,  in  the  Bank  of  San  Fernando,  or  of  Isabel  the  Se- 
cond, 102.  per  cent  in  cash  on  the  value  of  the  shares;  and 
by  another  article,  as  a  guarantee  that  the  concessionaries 
would  observe  those  conditions,  they  obliged  themselves 
to  deposit  in  the  Bank  of  London,  within  forty  days, 
3,000,000  of  reals,  to  devolve  to  the  state  if  the  condition 
of  making  such  deposit  in  a  Spanish  bank  should  not  be 
fulfilled 

In  September,  1845,  Mr.  de  Volney  entered  into  an  ar- 
rangement with  Mr.  Chadwick,  and  other  persons  in  Lon- 
don, to  construct  the  railway,  and  issued  a  prospectus  pro- 
posing the  formation  of  a  Joint-stock  Company,  with  a  capi- 
tal of  2,400,000^,  in  120,000  shares  of  201.  each,  with  a  de- 
posit of  21.  per  share.  The  prospectus  contained  the  fol- 
lowing paragraphs: — 

"  One  third  of  the  shares  are,  by  the  terms  of  the  con- 
cession, ceded  to  Spain.    The  locale  of  the  Company  will 
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be  in  Spain^  and  it  will  be  framed  on  the  principle  of  a        1849. 
'Compania  anonima,'  agreeably  to  the  commercial  code  of      Bxparu 
that  country.  ^^"■*' 

.  SxfoirU 

"  The  affairs  of  the  Company  will  be  conducted  by  a       Jamw, 
board  of  directors  in  London,  assisted  by  a  highly  influen-    xh/madbid 
tial  committee  in  Madrid.  a"i>  Valivcia 

"  Scrip  certificates  will  be  exchanged  for  certificates  of 
shares,  the  holder  of  which  may,  at  his  option,  have  them 
roistered,  in  conformity  with  the  Spanish  commercial 
code. 

"  On  the  19th  of  November,  1845,  de  Yolney  assigned 
all  the  concession  granted  to  him  by  the  Queen  of  Spain 
to  Mr.  Chadwickandten  other  persons,  as  trustees  for  the 
Madrid  and  Valencia  Railway  Company." 

The  prospectus  also  stated  that  the  office  of  the  Com- 
pany was  at  No.  37,  Moorgate<*street,  London. 

Boards  of  directors  were  formed  in  London  and  in  Ma- 
drid; and  out  of  the  monies  received  for  shares,  30,7122. 
14&  lOcLy  the  value  of  3,000,000  of  reals,  was  invested  in 
Three  per  Cent  Stock  in  the  Bank  of  San  Fernando,  in 
Ueu  of  the  guarantie  to  that  amount  before  required. 

On  the  8th  of  July,  184^6,  statutes  and  rules  of  the  Com- 
pany were,  with  the  approbation  of  the  Spanish  Govern- 
ment, didy  agreed  upon,  and  signed  at  Madrid. 

By  the  1st  article  of  these  rules,  an  anonymous  Com- 
pany, under  the  name  of ''  The  Madrid  and  Valencia  Bail- 
way  Company,"  was  constituted  according  to  the  laws  of 
Spain.  The  English  parties  to  this  instrument  submitted 
themselves,  on  behalf  of  those  they  represented  and  of 
themselves,  to  the  competent  Spanish  authorities,  for  the 
due  execution  thereof,  renouncing  any  laws  that  might  fa- 
vour them  as  foreigners,  to  which  they  might  be  entitled. 

The  Spanish  Government  subsequently  conceded  cer- 
tain modifications  of  the  conditions  annexed  to  the  grant 

By  a  royal  ordinance,  dated  the  20th  of  October,  1846, 
VOL  in.  K  n.  a.  s. 
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^^^'  ^     further  time  was  granted  to  the  Company  to  comply  with 
Ex  paru      the  required  fonnalities. 

Exvaru  ^^  appeared  that  a  large  number  of  persons  applied  for 

Jaxbs,  and  obtained  allotments  of  shares  in  the  Company;  that, 
Thi  Madbib  ^  ^^'^  month  of  February,  184<6,  a  general  meeting  of 
^£  ^^""co^  *^®  shareholders  of  the  Company  was  held  at  the  London 
Tayem,  Mr.  William  Chadwick,  the  chairman  of  the  di- 
rectors, being  in  the  chair;  and  that  at  this  meeting  a 
report  was  made  by  the  directors,  whereby  it  was  stated, 
that  53,000  shares,  part  of  those  reserved  for  England, 
had  been  subscribed  for,  and  the  deposit  of  22.  paid, 
amounting  to  the  sum  of  106,0002.  And  it  was  farther 
stated,  that  50,0002.,  part  thereof^  had  been  invested  at 
42.  per  cent;  that  30,7122.,  further  part  thereof,  had  been 
deposited  as  caution  money  in  the  Bank  of  England;  that 
21,1122.  had  been  as  to  part  invested  in  Exchequer  bills, 
and  as  to  other  part  remained. in  cash  in  the  hands  of  the 
directors;  and  that  401421  had  been  expended  in  engineer- 
ing and  other  surveys. 

Disputes  arose  between  the  shareholders  in  London  and 
the  directors,  and  an  arrangement  between  them  was 
projected;  and  thereupon  the  following  protest  was  ad- 
dressed by  M.  de  Yolney  to  the  chairman  and  directors 
in  London: — 

"  Aquilas,  Iberia  Works,  24th  August,  184a 
"  Gentlemen, — ^It  is  only  by  the  public  papers  and  by 
a  private  note  that  as  yet  I  have  learned  the  nature  and 
suddenness  of  a  private  arrangement  which  is  said  to  have 
been  entered  into  by  Mr.  Chadwick,  chairman  of  the  Com- 
pany, with  some  of  the  shareholders,  to  the  effect  of  break- 
ing up  the  undertaking  and  returning  part  of  the  original 
deposit  of  22.  per  share.  I  will  express  my  surprise  neither 
at  the  abruptness  of  the  measure  nor  at  the  silence  which 
has  been  kept  on  so  important  a  subject  with  the  conces- 
sionaries of  the  line.  I  will  limit  myself  for  the  present, 
in  my  above  quality  of  concessionaire,  to  protesting  most 
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cneigetically  and  solenmlj  against  such  improbable  pro-  ia49. 
ceedings,  as  tending  to  affect  the  obligation  of  the  Com- 
pany towards  the  concessionaries,  and  the  rights  created 
and  guaranteed  to  the  concession  by  that  same  Company, 
making  the  board  and  Mr.  Chadwick  responsible  for  all 
the  losses  and  damages  which  might  be  the  consequence  ^'^  Vauxcia 
of  it  to  the  concessionaire,  reserving  to  myself  to  take  such 
legal  steps  and  preventive  measures  as  will  best  protect 
the  rights  of  the  concession,  or  insure  it  ample  and  due 
compensation.  An  original  shareholder,  having  been  con- 
stantly faithful  to  the  colours  of  the  Company,  obeyed 
ail  the  resolutions  of  the  board,  and  received  from  it  and 
from  its  chairman  the  assurance  that  the  undertaking  was 
profitable,  and  would  be  carried  out,  I  do  protest  most 
formally  against  the  violation  of  such  assurance,  and  de- 
clare that  I  do  not  recognise,  either  in  the  board  or  in  the 
diainuan,  the  right  of  altering,  by  private  arrangement, 
thm  l^gal  and  public  engagements,  their  obligation  being 
either  to  make  the  line,  or  to  return  the  whole  deposit '^ 

In  support  of  the  petitioners'  case  it  was  alleged,  that, 
although  the  necessary  preliminary  steps  and  surveys  had 
been  taken,  the  undertaking  had  wholly  failed  and  became 
abortive;  that  the  Company  had  long  since  ceased  to  carry 
on  any  business;  that  the  undertaking  had  been  wholly 
abandoned  and  given  up;  and  that,  although  the  Company 
still  continued  its  name  at  an  office  at  No.  19,  Moorgate- 
street  aforesaid,  yet  that  it  was  merely  nominally  kept  up, 
no  business  of  the  Company  being  carried  on,  except  for 
the  purpose  of  winding  up  its  affiedrs.  It  was  also  sworn, 
that  if  any  shares  had  been  ever  allotted  to  any  per- 
sons in  Spain,  the  deposits  received  thereon  by  the  direc- 
tors had  been  returned  to  the  allottees;  and  that  the 
Spanish  directors,  in  March,  1848,  caused  an  advertise- 
ment in  the  Spanish  language  to  be  inserted  in  the 
Spanish  newspaper  called  ''The  Diaro  Mercantil,''  and 

k2 
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^849^      published  in  the  province  of  Valencia,  to  the  following 
effect: — 

"  Madrid  and  Valencia  Railway  Company. — Return  of 
the  money.  The  undersigned  has  received  from  the  Span- 
A»i)  Valehoia  ish  director  of  the  said  Company  the  following  communi- 
cation:— The  Board  of  Directors  in  this  country  having 
taken,  on  the  one  hand,  into  consideration  that  more  time 
has  elapsed  than  they  expected  in  commencing  the  works 
of  the  road,  and,  on  the  other  hand,  to  commence  those  of 
the  first  section  of  the  line,  the  Spanish  money  is  not 
necessary,  they  have  agreed  to  return  for  the  present  to 
the  scripholders  who  may  wish  it  the  amount  they  have 
paid  for  the  first  passive  instalment  With  a  view  to  this 
effect,  the  scripholders  of  Valencia  will  present  themselves 
to  receive  the  amount  at  the  office  of  Dr.  Antonio  de  la 
Cuadra,  merchant  in  that  city,  and  all  the  others  at  Ma- 
drid, at  that  of  Dr.  Mateo  de  la  Murga,  Calle  de  la  Montera, 
No.  33.  The  scripholders  in  the  provinces  or  abroad  may 
remit  the  scrip  indorsed  to  Madrid  for  the  same  purpose. 
In  consequence  of  this  communication  I  shall  begin  this 
day,  from  nine  to  two  o'clock,  to  return  to  all  those  who 
have  received  their  scrip  at  my  office,  Calle  de  Funeral, 
the  money  which  they  have  disbursed,  and  the  same  will 
be  continued  every  succeeding  day  at  the  same  hours. 
To  avoid  loss  of  time,  and  to  facilitate  dispatch,  I  recom- 
mend to  all  the  scripholders  to  bring  their  scrip,  with  the  fol- 
lowing receipt  signed  on  the  back  thereof: — *  The  Spanish 
Directors  of  the  Madrid  and  Valencia  Railway  having 
agreed  to  return  to  those  of  the  scripholders  who  may  wish 
it,  the  money  subscribed  by  them,  in  consequence  of  the 
same  not  being  any  longer  necessary,  I  have  consequently 
solicited  for  my  share,  and  have  received  the  same  of  Dr. 
Antonio  de  la  Cuadra,  amounting  to  ,  which,  added 

to  the  sum  previously  received,  makes  the  total  amount 
of  ,  the  first  dividend  paid  by  me  for  this  scrip.' 
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This  form  of  receipt  is  valid  for  those  scripholders  who  1849. 
haye  reoeiyed  6L  per  cent,  to  whom  the  remaining  95JL 
per  cent  will  be  returned;  and,  as  regards  the  few  holders 
who  have  not  applied  for  the  51.  per  cent.,  they  will  re- 
ceive the  total  of  what  they  paid,  and  bring  receipts,  as 
above,  omitting  only  the  following  words:  'added  to  the  a»d  Vammoia 
sum  previously  received.'  It  is  recommended  to  the  scrip- 
,  holders  to  bring  their  receipts  signed,  in  order  that,  on 
application,  nothing  more  may  be  required  than  to  count 
out  the  money  which  each  is  to  receive.  Valencia,  28th 
March,  1848.        (Sigaed)    "Antonio  db  la  Cuadra." 

It  was  also  alleged  and  sworn,  in  support  of  the  petition, 
that  an  advertisement  to  the  like  effect,  and  applicable  to 
the  Spanish  subscribers  in  Madrid  and  the  other  provin- 
ces of  Spain,  except  the  province  of  Valencia,  was,  in  the 
month  of  May,  1848,  published  in  the  Spanish  newspaper 
called  "  The  Diaro  Oficial  de  Avisos  de  Madrid;"  and  that 
thereby  notice  was  given,  that  such  subscribers  might  ob- 
tain repayment  of  their  respective  deposits  at  the  office  of 
Dr.  Mateo  de  Murga,  Calle  de  la  Montera,  No.  33,  in  Ma- 
drid, on  the  delivery  of  the  scrip  which  they  had  received 
from  the  Company;  and  that,  shortly  after  the  dates  of 
such  advertisements,  all  the  Spanish  subscribers  received 
the  amounts  of  their  deposits,  and  gave  receipts  for  the 
same  in  the  form  above  set  forth  in  the  advertisement 

On  payment  by  the  English  allottees  of  their  22.  per 
jshare,  as  above  mentioned,  to  the  bankers  of  the  Company, 
scrip  certificates  were  given  to  them,  but  they  executed  no 
subscribers'  agreement 

Mr.  James,  one  of  the  petitioners,  however,  deposed, 
that,  according  to  the  best  of  his  belief,  there  were  no 
persons  resident  in  Spain  who  held  shares  in  the  Com- 
pany; that  no  money  had  been  ever  paid  on  shares  allot- 
ted to  persons  in  Spain;  that  such  shares  as  had  been  so 
allotted  had  become,  and  had  been  declared  by  the  di- 
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1849.  rectors,  forfeited,  and  that  the  allotments  had  been  can- 

Bxparu  celled;  and,  moreover,  that  Mr.  Chadwick,  as  the  chair- 

TuBRKB,  xnan  of  the  directors,  had  been  endeavouring  to  obtain 

JammT  *^®  return  of  the  sum  of  6,000,000  of  Spanish  reals,  which 

In  re        had  been  deposited  in  the  Bank  of  San  Fernando  at  Ma- 
Tbb  Madbid 

Ain>  Vaikhoia  drid,  and  that  that  sum  would  be  shortly  returned  to  the 

On  the  other  hand,  Mr.  Chadwick  and  four  other  di- 
rectors deposed,  that  7000  persons  and  upwards,  resident 
in  Spain,  held  shares  in  the  Company,  and  that  the 
directors  in  Spain  had  received  deposits  on  such  shares  to 
the  amount  of  many  thousand  pounds  of  English  money, 
and  that  none  of  the  shares  allotted  in  Spain  had  been  de- 
clared forfeited;  that  Prosper  Besnard  de  Volney,  a  na 
tive  of  and  resident  in  Spain,  was  the  allottee  of  1000  shares, 
on  which  he  had  paid  the  deposits,  amounting  to  20002. 
They  also  denied  that  the  allottees  in  Spain  had  been  fully 
repaid  their  deposits  and  had  given  receipts  thereon; 
but  they  admitted  that  the  Spanish  shareholders  had  re- 
ceived back  their  deposits,  upon  an  arrangement,  satis- 
factory to  the  Spanish  directors,  that  the  amounts  should 
be  re-advanced,  when  the  litigation  in  England  should 
have  terminated.  Mr.  Chadwick  admitted  that,  in  1848, 
he  had  endeavoured  to  withdraw  the  deposit  of  6,000,000 
Spanish  reals  from  the  Bank  of  San  Fernando;  but  he 
alleged,  that,  the  Government  having  refused  permission^ 
he  had  desisted  from  the  attempt.  He  denied  that  the  ob- 
jects of  the  Company  had  been  abandoned,  or  that  all 
attempts  to  carry  it  out  had  been  given  up,  or  that  they 
had  become  unattainable. 

Mr.  Chadwick,  on  his  affidavit,  set  out  at  length  the 
clauses  of  the  Spanish  Code  applicable  to  the  cases — ^first, 
of  ordinary  partnerships;  secondly,  of  a  Compania  in  com- 
mandita;  and,  thirdly,  of  a  Compania  anonima.  He  stated, 
that  the  last-named  Company  could  be  formed  by  creating 
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a  fond  by  shares  of  a  determined  value  and  nmnber>  to  be        1849. 
employed  in  the  establishing  and  furthering  one  or  several 
objects  which  gave  the  name  to  the  Company^  the  manage- 
ment of  which  was  intrusted  to  agents  or  directors,  who 
might  be  changed  and  replaced  at  the  will  of  the  share-    xb/m!u>bi]> 
holders,  and  that  the  present  Company  was  such  as  univer-  ^^  Vimmoia 
sally  in  Spain  bore  the  name  of  ''  Compania  anonima'' 
In  explanation  of  this  statement,  the  following  sections 
from  the  Spanish  Code  were  referred  to: — 

"Anonymous  Company. 

"  No.  276.  Anonymous  Companies  have  no  form,  nor  are 
they  designated  by  the  names  of  their  partners,  but 
only  named  and  designated  by  the  designation  or 
name  of  the  object  or  objects  for  which  they  have 
been  established:  they  are  to  be  established  and 
formed  as  article  293  prescribes.    It  is  a  particular 
condition  in  the  case  of  the  Anonymous  Company, 
that  all  the  deeds  and  contracts  of  its  establish- 
ment, and  all  the  rules  which  are  to  govern  its  ad- 
ministration and  management   in  every  depart- 
ment, must  be  submitted  to  the  examination  of 
the  Tribunal  of  Commerce  of  the  district  in  which 
it  is  established,  and  without  that  tribunal's  sanction 
they  cannot  be  carried  into  effect." 
*'No.  329.  Mercantile  Companies  are  entirely  dissolved, 
for  the  following  causes: 
First,  the  expiring  of  the  time  fixed  upon  in  the 
contract  of  partnership,  or  the  achievement  of 
the  especial  object  of  its  formation. 
Secondly,  the  entire  loss  of  the  social  capital" 
''  No.  330.  The  Companies  that  are  established  by  shares 
can  only  be  dissolved  by  the  causes  expressed  in  the 
paragraphs  1  and  2  of  the  329th  article." 

Mr.  Malins  and  Mr.  J.  H,  PcUmer,  for  the  petition  of 
Mr.  Turner. 
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1849.  Mr.  Bacon,  Mr.  Wdford,  and  Mr.  Logie,  for  the  petition 

Ex  parie        ^^  ^^*  James. 

TVRNKB, 

Sxparte  Mr.  RusseU  and  Mr.  Qlasse,  for  the  respondents,  Mr. 

^""'        Chadwick,  the  chairman,  and  other  directors  of  the  Com- 

in  ft 

Thb  Madeid  pany. — The  objects  of  this  Company  have  not  failed.  The 
Railway  CJo.  utmost  that  can  be  said  is,  that  the  Company  s  operations 
have  been  suspended;  and  that,  owing  to  the  depreciation 
in  public  estimation  of  the  value  of  railway  property  in 
1846,  some  of  the  shareholders  in  England  attempted  to 
dissolve  the  Company,  and  plunged  the  Company  in  liti- 
gation in  this  country. 

It  may  be  true  that  some  of  the  Spanish  shareholders 
who  are  desirous  that  the  undertaking  should  be  prosecuted 
have  received  back  their  deposits  upon  an  arrangement 
(satisfactory  to  the  Spanish  directors),  to  readvance  them 
as  soon  as  the  English  litigation  shall  have  been  termi- 
nated. The  royal  concession  to  the  Company  is  still  in 
force,  and  the  railroad  may  yet  be  constructed.  The  Com- 
pany does  not  come  within  the  provisions  of  the  Act,  as 
having  ceased  to  carry  on  business. 

The  sum  of  30,7122.,  deposited  in  the  Bank  of  England 
in  the  name  of  the  Spanish  Ambassador,  must  be  forfeited, 
if  the  Court  orders  the  Company  to  be  dissolved.  Consi- 
dering this  consequence,  and  the  impossibility  of  doing 
justice  between  all  parties,  in  a  Company  constituted  and 
domiciled  as  this  Company  is,  the  Court,  in  the  exercise  of 
the  discretion  vested  in  it  by  the  14th  section  of  the  "Wind- 
ing-up Act,  1848  (a),  should,  it  is  submitted,  decline  to 
make  the  order,  even  if  it  should  be  of  opinion  that  the 
Company  might  be  dissolved. 

But  the  "Winding-up  Acts  have  no  application  to  this 
Company,  inasmuch  as  it  is  essentially  Spanish,  and  sub- 
ject to  Spanish  jurisdiction  exclusively. 

The  mere  fact  that  the  contract  is  to  be  performed  in 

(a)  See  Ex  parte  Pocodt,  In  re  The  Direct  London  and  Manchater 
Railway  Company,  1  De  G.  &  8.  742. 
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Spftin  would  render  it  subject  to  the  Spanish  law.  Mr.  Jus-  1849. 
tice  Story  says,  "  The  performance  of  the  contract  is  to  be 
in  the  place  where  it  is  made,  either  expressly  or  by  tacit 
implication.  But  where  the  contract  is  either  expressly  or 
tacitly  to  be  performed  in  any  other  place,  there  the  general 
rule  is,  in  conformity  to  the  presumed  intention  of  the  axd  Yauxoia 
parties,  that  the  contract,  as  to  its  validity,  nature,  obli- 
gation, and  interpretation,  is  to  be  governed  by  the  law  of 
the  place  of  performance"  (a). 

The  original  contract  for  the  concession  was  made  in 
Spain,  by  a  Spanish  subject,  in  a  Spanish  form;  by  the 
prospectus  it  was  stipulated  that  one-third  of  the  share- 
holders should  be  Spanish  subjects;  that  the  locale  of  the 
Company  should  be  in  Spain;  and  the  constitution  adopted 
for  the  Company  of  a  CompaBia  anonima  is  unknown  to 
the  English  law.  All  the  circumstances  constitute  the 
Company  Spanish,  in  origin,  constitution,  character,  and 
domicile. 

The  Vicb-Chancelloe  said,  the  only  point  of  the  re- 
spondent's case  that  had  made  any  impression  on  his  mind 
was  the  foreign  character  and  quality  of  the  Company. 

Mr.  Bacon  replied. 

The  Vicb-Chakcbllor: — 

On  reading  the  prospectus  I  find  this  passage:  '^  The  af- 
fairs of  the  Company  will  be  conducted  by  a  board  of  di- 
rectors in  London,  assisted  by  a  highly  influential  com- 
mittee in  Madrid.''  As  this  was  one  of  the  stipulations 
under  which  the  Company  was  formed,  it  may,  I  think, 
be  treated  as  subject  to  English,  or  at  least  as  not  ex- 
clusively subject  to  Spanish  law;  and  imder  the  circum- 
stances of  the  case  in  other  particulars,  I  think  it  proper, 
notwithstanding  the  connection  of  the  undertaking  with 

(a)  Stoxy  on  the  Conflict  of  Laws,  s.  280 ;  see  also  s.  233. 
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1849.  &  foreign  country,  to  make  the  usual  order  for  dissolving 

'^^^  and  winding  up  the  Company. 

TrRKKB,  I  doubt  whether  a  Company  ought  ever  to  be  charged 

Jmo!  '^^^  *^®  ^^^^  ^^  more  than  one  petition  for  an  order  to 

Tn  re  wind  up  its  affairs.     I  will,  however,  in  this  case  reserve 

Thb  Madrid  .               •         j*                   <■!••                ..•/• 

▲RD  Valsvcia  the  question  of  costs  on  both  petitions,  as  it  is  the  first 

Baiiwat  Co.  ^^^  ^yisi  the  point  has  arisien. 


The  respondents  appealed  from  the  decision  of  his  Honor. 

The  appeal  came  on  before  the  Lord  ChanceUor  on  the 
17th  of  January,  1860. 

The  Lord  Chancdior  concurred  with  the  Vice-Chancdlor 
in  considering  this  to  be  an  English  Company,  and  subject 
to  the  Winding-up  Act. 


An  order  was  then  taken,  by  arrangement  between  the 
parties,  that  the  order  of  the  Vice-ChancMor  should  bar 
discharged,  upon  an  undertaking  by  the  appellants  to  pay 
to  the  petitioners  all  the  sums  they  had  subscribed  to  the 
Company,  and  their  costs,  upon  a  certificate  of  the  amount 
by  the  Taxing  Master  (a). 

This  undertaking  not  having  been  performed,  the  order 
for  winding  up  was  drawn  up,  and  the  Master  proceeded 
to  act  under  it. 


1860. 


April  26(A.  Mr.  Bacon  and  Mr.  Otasse  now  moved,  on  behalf  of  Mr. 
Chadwick,  to  discharge  an  order  of  the  Master,  whereby 
he  had  appointed  an  interim  manager. 

The  Yics-Chancellob  declined  to  interfere,  remarking, 
that  the  Lord  OhanceUor's  order  did  not  direct  any  interim 
stay  of  proceedings,  though  it  directed  the  order  to  wind 
up  to  be  stayed  upon  a  condition  which  had  not  been  per- 
formed; and,  without  laying  down  any  general  rule,  but 
under  the  particular  circumstances  of  the  case,  his  Honor 
directed  that  the  motion  should  be  refused,  with  costs. 

(a)  Sm  1  H.  <fe  T.  597. 
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Ex  parte  Colbmak, 
In  the  Matter  of  The  Cambrian  Junction  Railwat        Ike,  aoc4. 

COMPANT; 
AHD 

In  the  Matter  of  Thb  Joint-stogk  Companibs  Windino-itp 
AoT,  1848. 

IVlR  LLOYD  and  Mr.  Surrage  supported  a  petition  to  A  peHtum  to 

dischaige  an  order  for  winding  np  the  above  Company,  winding^  or- 

at  the  coets  of  the  original  petitioner  who  obtained  the  ^2[*J^^ 

order,  upon  a  petition,  which  omitted  to  state  the  facts,  onam  na&ar 

that  the  Company  had  been  dissolved,  and  that  a  final  beoi  appontod* 
dividend  had  been  advertised  in  April,  1847.    An  interim 
manager  had  been  appointed. 

The  Yiob-Chancbllob  asked  whether  the  petition  had 
been  served  on  him. 

Mr.  Llojfd  submitted  it  was  not  necessary  to  serve  him, 
as  hifl  position  was  analogous  to  that  of  a  receiver. 

The  Yicb-Chancellob  thought  he  ought  to  be  served. 

Mr.  Ohusey  who  appeared  for  the  original  petitioner,  was 
instructed  to  appear  for  the  interim  manager.  He  admit- 
ted that  Sa  parte  Bamett  (a)  decided  the  case. 

The  order  was  discharged,  with  costs. 
<ei)  1  Do  G.  &  S.  744. 
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1849. 

jy^  Q^      In  the  Matter  of  The  Patent  Elastic  Pavement  and 

Kamptulicon  Company; 

AVD 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 
Acts,  1848  &  1849. 

Abmstrono's  Case. 


Mr. 


proo£     The  Coon  on  motion  gave  the  plaintiff  at  law  leave  to  take  or  proaecute  snch  proceedings  at 


A  plaintiff  in  an  iVlR.  ARMSTRONG,  who  had  supplied  coals  to  the 

agamtt  a  mem-    aboYC  Company,  commenced  an  action  at  law,  to  recover 

■todt^CraiMny   ^^^  amount  of  his  demand  for  such  coals  from  a  member 

^Eel^th^^     of  the  Company. 

Company,  was        Whilst  the  action  was  pending,  the  usual  order  to  wind 

Judge  at^Cham-  Hp  the  Company  was  made. 

*SubI»  ofA™         ^  Judge  at  Chambers,  upon  a  summons  taken  out  be- 

defendant,  after  fore  him,  Ordered  that  all  further  proceedings  should  be 

an  order  had 

been  made  to     Stayed  until  after  proof  made  of  the  debt  before  the  Master, 
COTip^/under  Under  section  73  of  the  Winding-up  Act,  1848  (a). 
Art,^n"f/^r^       Mr.  Arsmtrong  then  went  in  before  the  Master,  and  ex- 
proof  of  the        hibited  proof  of  his  demand  under  section  74(6). 

debt  should  be  '^  ^  ^ 

made  before  the  Master.    The  {daintiff  at  law  then  went  in  before  the  Master,  who  disallowed  the 
)roo£     The  Court  on  motion 
aw  as  he  might  be  adviBed. 

(a)  Sect.  73. — After  the  first  further  proceedings  in  such  ac- 

appointment  of  an  official  mar  tion  shall  be  stayed  until  after 

nager,  no  creditor  or  other  per-  such  proof  shall  have  been  made 

son  shall,  except  so  far  as  the  or  exhibited  before  the  Master. 
Master  shall  permit,  have  power         {b)  Sect.  74. — The  creditors  of 

to  commence  or  to  proceed  with  the  Company  making  proof  of  their 

any  action  against    the    official  respective  debts  or  demands  be- 

manager,   or    against  the   Com-  fore  the  Master,  shall  make  proof 

pany,  or  any  other  person  repre-  thereof  by  deposition  or  affida- 

senting  the  same,  or  who  is  sued  vit,  in  the  same  manner  in  all 

as  a  contributory  thereof,  until  respects  as  debts  are  now  allowed 

after  proof,  or  exhibiting  or  mak-  to  be  proved  in  bankruptcy ;  Pro- 

ing  such  proof  as  he  may  be  able,  vided,  nevertheless,  that  it  shall 

of  his  debt  or  demand  before  the  be  lawful  for  the  Master  to  allow 

Master,  as  hereinafter  mentioned ;  or  direct  the  proof  of  such  debts 

and  it  shall  be  lawful  for  any  or  demands,  or  any  of  them,  to  be 

Judge  of  the  Court  in  which  such  made  by  the  official  manager,  or 

action  shall  be  pending,  upon  sum-  by  the  creditors,  in  such  other 

mons  taken  out  before  him  for  form  and  in  such  other  manner 

that  purpose,  to  order  that  all  as  he  shall  think  fit. 
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The  Master  disallowed  the  proof,  under  section  75(a). 

This  was  a  motion,  by  way  of  appeal  from  the  Master's 
decision,  that  Mr.  Armstrong  might  be  at  liberty  to  try  the 
validity  of  his  demand  at  law  (b). 

Mr.  EotrndM  Palmer  and  Mr.  WiUcock,  supported,  and 
Mr.  RusseUy  for  the  official  manager,  opposed  the  motion. 

The  Vice-chancellor  directed  that  Mr.  Armstrong 
should  be  at  liberty,  notwithstanding  the  certificate  of,  the 
Master,  to  take  or  prosecute  such  proceedings  at  law  as  he 
might  be  advised.  The  motion  otherwise  to  stand  over, 
with  liberty  to  apply. 


(a)  Sect.  76.— The  Master  shall, 
upon  proof  made  or  offered  and 
exhibited  before  him,  of  the  debts 
and  demands  due  or  claimed  from 
or  against  the  Company,  or  any  of 
them,  either  allow  or  disallow,  or 
allow  as  claims,  only  such  debts 
and  demands  respectiyely,  accord- 
ing to  the  nature  of  the  case,  and 
of  the  proofs  adduced  or  exhibited 
before  him,  and  shall,  by  writing 
under  his  hand,  declare  such  al- 


1849. 


In  re 

Ths  Patutt 

Blibtio  Patb- 

XKVT  AVD 

Kaxptuuoo* 
Co. 

AaXSTBOHO*8 

Casb. 


lowance  and  disallowance,  or  such 
allowance  as  claims  only. 

(6)  See  Thampaon  y.  Universal 
Salvoffe  Compan^y  6  Dowl.  A  L. 
465,  where  it  was  held  that  a 
judgment-creditor  of  a  completely 
registered  Company,  in  the  course 
of  winding  up  under  the  Act,  must 
endeayour  to  obtain  payment  in 
the  Court  of  Chancery  before  he 
can  haye  leaye  to  issue  execution 
against  a  member. 


In  the  Matter  of  The  St.  George's  Steam  Packet  j^^  ^ 

Company; 

In  the  Matter  of  The  Joint-stock  Companies  Windino-up 
Act,  1848. 

Litchfield's  Case. 

X  HIS  was  a  motion,  on  behalf  of  Mr.  William  Litchfield,  By  the  rules  of 
by  way  of  appeal  from  the  decision  of  the  Master  who  had  ^^^J^^ 

holden  were  en- 
titled  to  a  free  passage  hy  the  Compeny*!  Teasels,  and  there  were  some  provisioiis  in  the  deed  of 
•etdcment  lor  the  erent  of  in&nts  beinff  shareholden.  A  shareholder  in  Uie  Company  transferred 
thares  to  a  son  who  was  not  of  age: — Seld,  that  entriea  in  the  Company*s  books,  on  the  occasion  of 
the  son  obtaining  tickets  as  a  proprietor,  for  a  free  passage,  describtng  mm  as  Master,  did  not  affect 
the  Company  with  notice  of  his  minori^  so  as  to  discharge  the  fether  in  respect  of  the  transferred 
bat  that,  on  winding  np  the  Company,  the  fether^s  name  was  properiy  placed  on  the  list  of 
Btoriei  in  respect  of  the  anazes. 


contnbQtories  i 


^<rj^  ^  ^  f^ 


Cum. 
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1800.        inserted  his  name  in  the  list  of  oontributories  in  respect 
of  two  shares  in  the  Company. 

The  following  is  the  substance  of  the  material  clauses 
of  the  deed  of  settlement  of  the  Company: — 

LmHFTUD'f  The  17th  gaye  an  unlimited  power  to  each  shareholder 
to  alien  his  shares,  and  prescribed  a  form  of  transfer  of 
the  shares,  to  be  executed  by  the  transferror  and  trans- 
ferree. 

The  18th  provided  that  eyeiy  transfer  should  be  kept 
by  the  Company,  and  a  memorial  roistered  in  the  Com- 
pany's books  (a). 

The  50th  clause  provided,  that  in  case  any  proprietor, 
entitled  to  vote  at  any  such  meeting  of  the  Company, 
should  be  a  minor,  he  might  vote  at  such  meeting  by  his 
guardian. 

The  51st  clause  provided,  that  the  person  by  whom  or 
in  whose  name  any  shares  should  be  held  or  stand,  should, 
to  all  intents  and  purposes  whatsoever,  be  deemed,  at  law 
and  in  equity,  the  absolute,  sole,  and  beneficial  owner  and 
holder  of  such  shares,  and  should  as  such  be  the  only  per- 
son known  to  or  recognised  by  the  Company  in  all  votes, 
transfers,  notices,  payments,  receipts,  and  other  matters  re- 
lating to  the  same  shares;  and  that  the  Company  should 
in  no  case  be  bound  to  notice,  or  be  affected  with  express 
notice  of  any  trust  or  equitable  chaige  imposed  on  any 
shares. 

On  the  18th  of  January,  1841,  Mr.  William  Litchfield, 
the  appellant,  was  the  owner  of  three  original  shares  of  1002L 
each,  in  respect  of  which  he  had  signed  the  Company's  deed 
of  settlement  On  that  day  he  executed  a  transfer  of  two 
of  the  shares  to  his  son  Clayton  Litchfield. 

The  transfer  contained  in  the  Company's  transfer  book 
was,  according  to  the  provisions  of  the  deed  of  settlement, 
in  the  following  form: — 

(a)  See  MagiUr^i  cote,  ante,  p.  31. 
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^'  I,  William  Litchfield>  Esq.,  of  Cork,  in  consideration  of 
▼alue  paid  to  me  by  Clayton  Litchfield,  Esq.,  of  Cork,  do 
hereby  bargain,  sell,  assign,  and  transfer,  to  the  said  Clayton 
litchfield,  Esq.,  two  shares  of  lOOL  each,  Nos.  686  and  587, 
of  and  in  the  capital  stock  of  the  Company  called  the  St 
George's  Steam  Packet  Company,  to  hold  unto  the  said 
Clayton  Litchfidd,  Esq.,  his  heirs,  executors,  administrators, 
and  assigns,  subject  to  the  same  conditions  as  I  held  the 
same  immediately  before  the  execution  hereof  And  I, 
the  said  Clayton  Litchfield,  Esq.,  do  hereby  agree  to  accept 
and  take  the  said  shares,  subject  to  the  same  conditions. 
As  witness  our  hands  the  18th  day  of  January,  1841." 


ISMX 


LiiOB7iau>'s 
Cm. 


The  transfer  was  executed  by  the  appellant  and  his  son, 
the  latter  being  under  age,  and  not  having  attained  twenty- 
one  years  until  the  25th  of  March,  1845. 

It  was  the  ordinary  practice  of  the  Company  to  pay  di- 
vidends on  shares  belonging  to  proprietors  of  stock  to  per- 
sons acting  as  the  agents  of  proprietors  for  that  purpose. 

Two  dividends  were  declared  by  the  Company  on  the  two 
shares,  subsequently  to  the  date  of  the  transfer,  and  were 
paid  to  Mr.  John  Litchfield,  another  son  of  the  appellant, 
on  behalf  of  Mr.  Clayton  Litchfield.  Mr.  John  Litchfield 
signed  receipts  for  the  dividends  in  the  Company's  books 
thus:  "  C.  Litchfield,  per  J.  Litchfield/'  and  "For  C.  Litch- 
field, John  Litchfield.'' 

Mr.  John  Litchfield  was  himself  a  shareholder  in  the 
Company  at  the  times  of  such  receipt  of  dividends,  and, 
at  various  times,  as  the  agent  of  his  father,  received  divi- 
dends on  shares  in  the  Company  belonging  to  his  father; 
and  he  abo  received  dividends  on  his  own  shares. 

Mr.  Clayton  Litchfield  never  received  from  Mr.  John 
Litchfield,  or  otherwise,  any  dividend  on  the  two  shares 
transferred  by  him. 

By  a  regulation  of  the  directors,  the  proprietors  or  share- 
holders were  entitled  to  a  free  passage  in  the  Company's 
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18/K).        vessels,  and  Mr.  Clajton  Litchfield  occasionally  availed 
"  ^^^  ^      himself  of  this  regulation.    The  Company's  agents  on  these 
Trb         occasions  entered  his  name  in  the  Company's  books  as 
Stxam        ''  Master  Clayton  Litchfield. 
Paomt  Co.        rj^^  Company  was  dissolved  in  the  year  1848. 
LiroHFMiD'i       jjj.  Clayton  Litchfield  did  not,  on  his  coming  of  age  in 
1845,  accept  the  transfer,  but  had  ever  since  repudiated  it 
The  Master,  Mr.  Farrer,  placed  the  name  of  the  appel- 
lant upon  the  list  of  contributories,  on  the  grounds  that 
his  execution  of  the  transfer  while  an  infant,  being  an  act  to 
which  he  disagreed  when  he  came  of  age,  was  a  nullity; 
and  that  the  use  of  a  free  passage  by  Mr.  Clayton  Litch- 
field was  a  profit  to  the  father,  inasmuch  as  it  was  his 
duty  to  pay  the  passage  money  for  his  son's  voyages,  which 
were  undertaken  by  his  authority. 

Mr.  Lloyd  and  Mr.  Eetherington^  for  the  motion. — ^In 
this  case  it  is  true  there  was  an  assignment  to  a  minor; 
but  it  difiers  very  much  firom  Reaveley's  case  (a),  inas- 
much as,  in  that  case,  there  was  a  distinct  assurance 
that  the  transferree  was  of  full  age,  which  was  fraudulent 
Nothing  of  that  kind  is  here  suggested.  The  17th  clause 
of  this  Company's  deed  gives  an  unlimited  authority  to  a 
shareholder  to  transfer  his  shares  to  any  person  whom- 
soever; and  clauses  50  and  51  provide  for  the  circumstance 
of  minors  being  shareholders.  Moreover,  the  Company 
must  be  assumed  in  this  case  to  have  had  notice  that  Mr. 
Clayton  Litchfield  was  a  minor,  for  he  is  designated  in 
the  Company's  books,  "  Master  Clayton  Litchfield."  The 
transfer  was  therefore  made  by  the  father,  accepted  so  far 
as  possible  by  the  son,  and  acquiesced  in  by  the  Company. 

Now  it  is  quite  competent  to  a  minor  to  purchase  pro- 
perty, or  to  enter  into  partnership:  Good  y.  Harrison (b), 
Bruce  v.  Warwick  {c). 

(a)  1  De  G.  4b  S.  650.  {b)  5  B.  &  Aid.  847. 

(c)  2  M.  &  S.  205 ;  S,  C,  in  error,  6  Taunt  118. 
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It  may  be  true  that  the  son  has  not,  since  he  attained  isBKk 

his  majority,  adopted  the  contract;  but  the  Company  must  "^  j^^e " 

take  the  consequences  of  their  own  deed  of  settlement,  Tbb 

and  of  their  acts,  under  which,  as  between  Mr.  William  'stiax 

Litchfield  and  the  Company,  he  insists  the  transfer  was  ^^'"* 

complete.  Loce^'b 

HoreoTor,  it  does  not  appear  that  the  appellant  ever 
received  any  dividends  on  account  of  these  shares  after 
ihe  date  of  the  transfer  to  Clayton  Litchfield. 

Mr.  Bacon  and  Mr.  J.  V.  Prior,  for  the  official  manager, 
were  not  called  on. 

The  Viob-Chaitobllob: — 

How  this  case  would  have  stood  if  it  had  been  proved 
that  the  Company,  or  any  person  authorised  to  act  for  the 
Company  in  this  respect,  had,  with  notice  that  Clayton 
Litchfield  was  a  minor,  accepted  him  as  a  partner,  it  is 
mmecessary  for  me  to  say.  There  is  no  such  case  of  no- 
tice here. 

The  consequence  is,  that,  notwithstanding  the  singular 
words  in  the  Company's  deed  of  settlement,  referred  to  by 
Mr.  Lloyd,  relating  to  minors  being  shareholders,  whatever 
Doay  be  their  meaning,  Mr.  Litchfield  the  father  has  not 
shewn  a  case  in  which  he  has  discharged  himself  of  his 
liability.    He  remains  as  liable  as  he  ever  was. 

Without  referring  to  the  question,  upon  whose  account 
the  dividends  were  received  subsequently  to  the  execution 
of  the  deed  of  transfer,  and  which  I  think  not  material,  I 
agree  in  the  conclusion  to  which  the  Master  has  come.  It 
is,  I  understand,  admitted,  that  Clayton  Litchfield,  since 
his  majority,  has  neither  admitted  himself  to  be,  nor 
done  any  act  to  make  himself  liable  in  respect  of  these 
shares  (a). 

(a)  See  Eeneu^^i  cam,  poet.  f^t. 
VOL.  IlL  L  D.  a.  & 
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1860. 

Jan.  I7th.     In  the  Matter  of  The  Patent  Elastic  Pavement  and 

Kamptulicon  Company; 

▲KD 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 
Act,  1848. 

Price  &  Brown's  Cask 

Shares  were  de-  X  HE  Master,  in  settling  the  list  of  contributories  to  the 
^tteei  with*  abovo  Company,  placed  upon  it  the  names  of  Messrs.  Price 
creators  M  ac-    ^  Brown,  under  the  following  circumstances: — 

cunty,  and  hav-  '       ^  o  ^ 

ing  been  called  Messrs.  Price  &  Brown  carried  on  the  business  of  bill 

changed  by  the  brokers  in  partnership.     In  September,  1844,  a  Mr.  John- 

oSttiTSuwir  stcne  borrowed  of  them  19i,  and  deposited  twenty  shares 

?J"fiS*Skt  ^"  *^®  Company  to  secure  the  repayment  of  the  loan. 

they  held  the  They  Were,  in  November,  1845,  holders  of  a  bill  of  ex- 

cnrityo"^w»i  change  for  SOOt,  of  which  a  Mr.  Oreen  was  the  acceptor, 

Srertors^ofAe  ^^^^^  would  become  due  in  January,  1846,  and  Mr.  Green 

Company.  Up-  deposited  with  them  400  shares  in  the  Company  as  se- 
en theCompany 
being  wound      cuiity  for  the  due  honour  of  the  bill  at  maturity. 

^uhe  cr^-        ^^  ^^^  month  of  January,  1846,  a  Mr.  Hall  was  indebted 

*r  ^  *w   *^  Messrs.  Price  &  Brown,  and  deposited  150  shares  in  the 

in  the  list  of      Company  with  them,  as  security. 

contribtttoriee 

in  respect  of  the       All  these  shares  were  for  \l  each. 

The  Company  afterwards  called  in  its  12.  shares,  and  is- 
sued new  certificates  of  shares  for  lOZ.  each.  Messrs.  Price 
&  Brown  carried  in  the  above  shares,  being  in  all  570,  and 
exchanged  them  for  fifty-seven  certificates  of  shares  of  the 
value  of  lOZ.  each.  These  certificates  were  made  out  in 
the  names  of  Messrs.  Price  &  Brown. 

They  also  took,  in  satisfaction  of  arrears  of  dividends, 
four  other  shares,  and  paid  the  sum  of  1{.  10^.  as  the  dif- 
ference on  the  account.  Thus,  sixty-one  shares  were  in  all, 
under  these  circumstances,  standing  in  their  names. 

Mr.  Brown  attended,  and  took  part  at  a  meeting  of  the 


Pkios  & 
Bbowh's  Cask 
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Company  in  July,  1846;  but,  with  this  exception,  Messrs.        1850. 
Price  &  Brown  did  not  interfere  in  the  affairs  of  the  Com-        j^^ 

pany.  The  Patbitt 

^m"      T  .  Elastic  Pavi- 

Tne  directors  were  cognisant  of  the  fact  that  Messrs.      mint  and 

Price  &  Brown  were  the  holders  of  these  shares  as  a  se-  Co."^ 

curity. 

Mr.  Bacon  and  Mr.  J.  A.  Lewis,  in  support  of  a  motion 
that  the  Master's  decision  might  be  altered  or  yaried. — 
The  fifty-seyen  shares  were  held  by  Messrs.  Price  &  Brown 
only  as  security;  they  had  only  a  limited  interest  in 
the  value  of  these  shares.  The  depositors  of  the  shares 
continued  entitled  to  them,  subject  to  the  limited  interest; 
they  were  originally  liable,  and  continued  to  be  so.  As 
to  the  four  additional  shares,  they  were  an  accretion  to 
the  other  shares,  and  Messrs.  Price  &  Brown  had  only  the 
same  limited  interest  in  them  that  they  had  in  the  fifty- 
seyen. 

The  counsel  for  the  official  manager  were  not  called  on. 

The  Vicb-Chaitcellob  said,  that,  for  the  present  purpose, 
the  Master  appeared  to  haye  held  that  Messrs.  Price  & 
Brown  were  bound  as  contributories  as  much  as  if  they  had 
been  the  absolute  owners  in  respect  of  all  the  shares;  and 
his  Honor  concurred  with  the  Master  in  this  opinion. 
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1850. 

Ex  parte  Cooke, 
Jan.  2eth.     In  the  Matter  of  The  Eastern  Counties  Junotion  and 

Southend  Railway  Company; 

AHD 

In  the  Matter  of  the  Joint-stook  Companies  Winding-up 
AoTS,  1848  &  1849. 

A  member  of  X  HIS  was  a  petition  of  a  member  of  the  managing  com- 
coS^JittJf  of  a  inittee  of  a  Railway  Company  which  had  been  provision- 
^^tored'ffi-"*^  ally  registered.  It  sought  the  usual  winding-up  order, 
way  Company,  No  sharcs  had  been  allotted  to  the  petitioner,  who  had 
dined  to  take  declined  taking  any,  but  he  had  been  obliged  to  pay  S00£ 
to  w^^o"^^  to  the  solicitors  employed  on  behalf  of  the  Company  for 
?*^i^  J      their  costs  and  chaigea 

been  allotted,  ° 

had  paid  3002. 

^^oy^o^        ^'  -®^*^^  ^^  ^^'  ^^'^^  supported  the  petition. 

behalf  of  tbe 

SS^^^,  ^-  ^^y^  ^^  ^^'  "^^^^  ^^^  diflTerent  respondents,  op- 
that  he  waa  en-  posed  it,  and  Submitted,  that,  as  no  shares  had  been  allot- 

titled  to  have       '^,  ,  ..  ,  .  ,         ,,., 

the  Company  ted  to  the  petitioner,  or  agreed  to  be  taken  by  him,  he 
^^hwc'ae^  ^^  ^^^  entitled  to  an  order  under  the  Act  They  also 
i^iB^ffidOTt  ^^^^  ^  preliminary  objection,  that  the  person  on  whom 
the  affidavit  of    the  petition  had  been  served  had  not  taken  any  sharea 

lervioe  need 
only  state  that 

the  person  Qu  referring,  however,  to  the  affidavit  of  service  it  waa 

lenredisamem-    ^         ,         ,        ,         .  ,      i  i  i  i 

ber.  found  to  be  therem  stated,  that  the  person  on  whom  the 

service  was  made  was  a  member  of  the  Company;  and  the 
objection  was  overruled. 

The  Yioe-Chanoellob  thought,  that,  to  decide  that  the 
petitioner  was  not  entitled  to  have  the  affiurs  of  the  Com- 
pany wound  up  would  not  be  giving  a  proper  interpreta- 
tion to  the  Act,  in  the  particular  circumstances  of  the 

case. 

The  usual  order  was  mada 
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18/50. 

In  the  Hatter  of  Thb  Yalb  of  Nxath  aitd  South  Walks    Jan.  3U. 
Bbxwbbt  Joiirr-STOOK  Compaht; 

AMD 

In  the  Matter  of  Thb  Jodstt-stook  Compakibs  Wdstdino-up 
Act,  184a 

Waitbhs*  Cask 

JL  HE  Master,  in  settling  the  list  of  contributories  to  this  in  «  joint- 
Company,  had  excluded  the  name  of  Mr.  Walters.  fi%^SS^^ 
This  was  a  motion,  on  behalf  of  the  official  manager,  ^^^fm  ^  ^ 

Company  were 

that  the  name  of  Mr.  Walters  might  be  included  in  the  list  tnuufened  and 

of  contributories  for  fifty  shares  of  20t  eacL  tomSfeneef  and 

Mr.  Buckland  was  a  director  and  the  principal  manager  ^j^JJ^onf  ttoi 

of  the  Company;  and,  in  the  year  1840,  Mr.  Walters,  a  made  in  the 

banker  and  member  of  a  Banking  Company  at  Bath,  con-  the  Company. 

sented,  on  the  application  of  Mr.  Buckland,  to  become  a  ^^^^^^ 

shareholder  in  and  a  director  of  the  Company.    Mr.  Wal-  *»*"  fonnalitiea 

*^      ^  were  to  be  oom- 

ters'  name  as  a  director  was  inserted  in  the  advertisements  plied  with, 

^^ .%       rt  /  \  without  which, 

ot  tne  uompany  (a;.  it  wai  declared 


Mr.  Buckland  was,  at  that  time,  indebted  to  Mr.  Walters  ^Jji*"^^ 
in  the  sum  of  16002.,  for  money  lent  to  him  by  Mr.  Wal-  anvforeedthat 
ters;  and  Mr.  Walters  agreed  to  take  fifty  shares,  being  the  equity.   Theaa 
number  of  shares  necessary,  according  to  the  terms  of  the  i^^  nniTenai- 
deed  of  settlement,  to  qualify  him  as  director,  upon  an  un-  ?y  ^""toliMii^ 
derstanding  that  Mr.  Buckland  should  repay  the  10002.,  part  ^<nu  o^  the 
of  the  15002.,  in  which  he  was  indebted  to  Mr.  Walters,  to  wen  not  cam- 
enable  Mr.  Walters  thereby  to  pay  for  his  fifty  sharea  ^^^ 

In  a  letter  to  Mr.  Walters  of  the  23rd  of  January,  1841,  ^eid,^^ 

^'  '   mvit  be  taken 

Mr.  Buckland  wrote  thus: —  to  ha^e  been 

a  unirenal  con- 

**  1  hare  placed  fifty  Brewery  shares  in  your  name  as  a  ^  the  pro- 
quaUficationfordiroctorahip."  3^1^^ 

«  specty  and  that 

the  tnnsfiBRee  effsctaally  became  a  ihardiolder  aa  between  himielf  and  the  thareholden  generally. 

(a)  8m  ante,  p.  9i. 
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Waltsbs* 
Cabb. 


1850.  This  statement  was  not,  however,  accurate:  the  transfer 

"^  j^^  *      had  not  then  been  made;  but  on  the  Ist  of  February,  1841, 

Thb  Valb  of    the  accountant  of  the  Company,  by  Mr.  Buckland's  direc- 

NbaTH  and  .  .1      ^r       ^twT    ^  •  1  r^ 

South  Walks  tions,  opened  an  account  With  Mr.  Walters  m  the  Com- 
Bbewkrt  Co.  ^^^y^  u  g^are  Ledger,''  and  under  that  date  transferred 
fifty  shares,  which  had  been  previously  standing  in  the 
names  of  the  directors  in  the  same  ledger,  from  the  ac- 
count of  the  directors  to  the  account  of  Mr.  Walters.  He 
at  the  same  time,  and  by  the  same  direction,  credited  Mr. 
Walters  with  1000/.,  in  payment  of  the  shares,  and  debit- 
ed Mr.  Buckland  in  a  loan  account  previously  opened  with 
Mr.  Buckland  in  the  Company's  books. 

In  a  letter  to  Mr.  Buckland,  of  the  26th  of  March,  1841, 
Mr.  Walters  wrote  thus: — 


"  When  I  agreed  to  take  shares  in  the  Brewery  to  quali- 
fy me  for  the  direction,  it  was  my  full  intention  to  pay 
promptly  for  the  fifty  shares,  and  afterwards,  as  my  monies 
came  in,  to  take  fifty  more,  and,  as  I  have  not  kept  up  to 
my  first  intention  I  feel  bound  to  tell  you  the  reason,  which 
must  be  in  confidence."  [He  then  went  on  to  detail  some 
money  transactions  in  which  he  had  been  disappointed,  as 
his  excuse  for  not  having  paid  for  the  shares,  and  con- 
cludes thus:]  ''I  would  not  have  stated  this  but  for  the 
disappointment  it  has  caused  as  to  my  pajrment  for  the 
brewery  shares,  and  I  feel  sure  that  you  will  see  it  in  that 
light" 

On  the  3rd  of  May,  1841,  Mr.  Walters,  in  a  letter  to  Mr. 
Buckland,  thus  writes: — 


"  Not  having  received  dividend  warrants,  I  conclude  that 
no  shares  had  been  transferred  to  me;  because,  if  they  had, 
I  ought  to  have  received  the  dividend  warrants,  and  havg 
paid  interest  until  the  money  was  paid  for  the  shares. 
However,  my  object  in  mentioning  this  is,  an  impression 
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Bkbwbst  Go. 
WaltsjuT 

GikBB. 


that  I  have  strongly  on  my  mind,  that,  if  the  shares  are        1850. 
not  transferred  into  my  name,  they  had  better  not  be,  as         /ire" 
I  think  that  I  can  be  of  more  service  to  you  in  not  being    ^hi  Vali  of 

/  ^        NiATH  AHD 

a  shareholder  than  in  being  one.  It  strikes  me  that  our  Soutb  Waus 
Company  [the  Banking  Company  of  which  he  was  a  part- 
ner] will  decidedly  object  to  discount  for  your  Company 
[the  Brewery  Company]  when  they  know  that  I  am  an  in- 
terested party;  and  I  am  much  mistaken  whether  it  is  not 
something  of  this  kind  that  has  been  at  work, — ^you  un- 
derstand me.  I  know  that  I  am  pledged  by  promise  and 
agreement;  but  let  me  press  this  on  you,  and  weigh  it  well, 
and  let  me  know  your  opinion.  Banking  Companies  are 
very  jealous  on  this  point,  and  I  confess  they  ought  to  be." 

Mr.  Buckland  replied  to  Mr.  Walters  on  the  4th  of  May, 
184],  thus:— 

"  I  did  not  forward  you  the  dividend  warrants,  as  the 
transfer  was  made  so  near  the  end  of  the  year  [Mr.  Buck- 
land  here  alluded  to  the  Company's  yearly  rest,  the  1st  of 
March,  and  the  shares  having  been  transferred  into  Mr.  Wal- 
ters' name  on  the  1st  of  February]  that  I  thought  we  might 
as  well  arrange  that  when  I  saw  you.  .  .  .  .  .  I  can- 
not give  up  the  pleasure  as  well  as  the  advantage  of  your 
co-operation  as  a  shareholder  and  co-director  in  our  Com- 
pany. Indeed,  I  have  mentioned  it  in  several  quarters, 
and  that  we  merely  waited  the  formality  of  your  being  no- 
minated and  elected  at  the  general  meeting  of  our  Com- 
pany on  the  12th." 

At  the  annual  meeting,  on  the  12th  of  May,  1841,  Mr. 
Walters  was  formally  elected  a  director. 

Mr.  Walters,  in  a  letter  sent  by  him  to  Mr.  Buckland,  of 
the  26th  of  May,  1841,  wrote  as  follows: — 

''  As  I  understand  the  matter  of  the  shares,  it  is  as  fol- 
lows: they  stood  in  my  name  in  January,  and,  as  they 
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180a       were  not  paid  for,  I  am  indebted  to  you,  or  to  the  firm, 

(as  the  case  may  be,)  interest  firom  that  time  till  the  time 

of  payment,  which  payment,  if  made  by  the  lOOOL  note, 

South  Waus  Will  be  the  Ist  September  next,  the  note  as  dated  29th 

'   August,  1840.    On  the  other  hand,  I  am  entitled  to  the 

w-S^     dividend  lately  declared." 


In  re 

Thb  Yalb  ov 
Nbath  aud 


The  secretary,  by  direction  of  Mr.  Buckland,  retrans- 
ferred  the  fifty  shares  firom  Mr.  Walters'  account  to  the 
account  of  the  directors,  and  the  lOOOL  purchase-money 
thereof  to  Mr.  Buckland's  account  Mr.  Walters'  transac- 
tions were  stated  in  the  Company's  share  ledger  thus: — 


Dr 

George  Waltera 

Cr. 

1841. 
Feb.1. 

To  Tnnifer  firom  Di- 
nctoif  on  behalf  of 
Gompuiy  Shares,  aa 
undei^- 

8560  ft  8609 

60 

1000 

... 

... 

1841. 
Feb.1. 

By  W.  H.  Buckland, 
Loan  Acooimt 

... 

1000 

... 

... 

Hay  81. 

ToW.H.BiiGk]aiid'i 
Aoooimt  

... 

1000 

... 

... 

Hay  26. 

By  Betrander  to  Di- 
redon,  on  behalf  of 
Company— 

8560  ft  8609 

50 

1000 

... 

... 

The  Company,  being  in  want  of  further  capital,  had, 
prior  to  1841,  created  a  number  of  new  shares,  on  which 
9L  per  cent  was  to  be  taken  as  the  permanent  dividend. 

Mr.  Buckland,  in  May,  1841,  proposed  that  Mr.  Walters 
should  take  some  of  these  shares. 

A  n^otiation  followed  this  proposal,  and  was  mixed  up 
with  the  correspondence  as  to  the  fifty  shares ;  and  the  above 
re-transfer  of  those  shares  firom  Mr.  Walters  to  the  Company, 
under  the  date  of  May  26, 1841,  was  made  with  a  view  to 
Mr.  Buckland's  transfemng  a  similar  number  of  82.  per 
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cent  shares  in  their  stead  to  Mr.  Walters.  On  the  26th 
of  May,  1841,  fifty  82.  per  cent  shares,  then  standing  in 
the  name  of  Mr.  Buckland  in  the  Ciompany's  share  ledger, 
were  transferred  by  the  secretary  to  an  account  with  Mr. 
Walters  in  the  books  of  the  Company. 

On  the  16th  of  June,  1841,  Mr.  Buckland  sent  the  cer- 
tificates of  the  fifty  82.  per  cent  shares  made  out  in  Mr. 
Walters'  name  to  him;  and,  at  the  same  time,  he  sent 
an  account  to  Mr.  Walters,  in  which  credit  was  given  to 
him  at  8L  per  cent  upon  the  lOOOJL  from  the  1st  of  Feb- 
ruary, and  debiting  him  with  discount  on  the  10002.  for 
the  same  period,  thus  treating  Mr.  Walters  as  having  taken 
fifty  82L  per  cent  shares  on  the  Ist  of  February,  instead  of 
fifty  original  shares,  which  the  above  accounts  represented 
him  to  have  taken.  Mr.  Buckland  at  the  same  time  in- 
closed to  Mr.  Walters  a  cheque  for  112. 13^.  4d,,  the  balance 
of  the  accoimt  so  stated. 

On  the  18th  of  June,  1841,  Mr.  Walters  acknowledged  the 
receipt  of  the  82.  per  cent,  share  certificates,  and  the  cheques, 
and  sent  to  Mr.  Buckland  his  note  for  10002.  cancelled. 

In  October,  1841,  Mr.  Walters  became  aware  that  a  bill 
of  the  Company's  had  been  dishonoured;  and,  on  the  6th 
of  that  month,  he  wrote  to  Mr.  Buckland  thus: — 


1600. 

In  re 

Thb  Valb  Of 

NbATB  AMD 

South  Walv 
BUWSET  Co. 

Waltibs' 
Cass. 


''  How  greatly  I  wish  that  you  had  candidly  told  me  of 
your  engagements  to  the  North  Wilts  Bank  before  I  joined 
you,  as  I  think  you  ought  to  have  done  so;  for,  although 
it  would  have  prevented  my  becoming  a  partner,  yet  I 
could  have  materially  assisted  you.'' 

On  the  11th  of  October,  Mr.  Walters  formally  retired 
from  the  directorship;  and,  on  the  12th,  he  addressed  a 
letter  to  the  directors  in  explanation  of  the  course  he  had 
taken,  in  which  he  says: — 

"  My  reason  for  relinquishing  all  concern  in  it,  as  I  did 
yesterday,  arose  entirely  from  the  position  that  I  fill  as  di- 
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1660.  rector  in  Stuckej's  Banking  Company,  and  from  a  fall  con- 
viction, which,  indeed,  I  ought  to  have  seen  before  I  joined 
your  Company,  that  the  duties  of  the  two  situations  could 


In  re 
Thb  Y alb  Of 

NmiTH  AXD 

SoiTTH  Walm   not  be  impartially  carried  out. 
BuwnT  Co. 


Walxxbs' 
Cass. 


Upon  Mr.  Walters'  retirement,  the  fifty  shares  at  8L 
per  cent,  were  transferred  to  the  Company,  and  Mr.  Buck- 
land  became  again  indebted  to  Mr.  Walters  in  15002.;  and, 
on  the  27th  of  October,  1841,  Mr.  Buckland  remitted  to 
Mr.  Walters  his  acceptance  for  1132. 11^.,  the  amount  of  se- 
veral items  in  account,  including  therein  the  following: — 

"  Half-year's  directorship,  37/.  10«." 

On  the  14th  of  April,  1842,  Mr.  Walters,  in  a  letter  to 
Mr.  Buckland,  referred  to  this  account,  and  asked  for  some 
explanation  of  certain  items,  but  making  no  objection  to 
the  credit  to  him  for  the  372L  10s, 

Mr.  Walters  was  examined  at  great  length  before  the 
Master,  and  stated  that  he  never  acted  as  a  member  of,  or 
attended  any  meeting  of  thedirectors;  that  his  arrangement 
to  take  shares  was  conditional  on  the  previous  payment  by 
Mr.  Buckland  to  him  of  the  15002.  due  to  him;  but  that  the 
condition  had  never  been  performed. 

Mr.  RusseU  and  Mr.  T,  H.  Terrell,  for  the  motion.— The 
facts  shew  that  Mr.  Walters  consented  to  become  a  director 
of  the  Company,  and  that  he  was  held  out  as  such  to  the  pub- 
lic. They  also  shew  that  his  name  appeared  in  the  Com- 
pany's share  ledger  as  having  fifty  shares  vested  in  him  by 
transfer  from  the  Company,  and  that  he  had  been  informed 
of  this  having  been  done,  and  acquiesced  in  the  transac- 
tion. 

Now,  if  the  shares  vested  in  Mr.  Walters,  they  could  not 
be  retransferred  to  the  Company  without  the  consent  of 
every  shareholder:  Morgans  case(a).    There  your  Honor 


(a)  1  De  G.  <b  8.  750. 
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was  of  opinion  that  the  evidence  shewed  knowledge  of  the        1800. 
transfer  to  the  Company  by  Mr.  Morgan,  and  acquiescence        j^^ 
by  all  the  members  in  the  transaction ;  and  the  Lard  Ohan-    ^"  ^-"*  ^^ 
oeBor  held  that  the  &cts  did  not  amount  to  evidence  of  South  Walh 

such  universal  acquiescence;  but  the  principle  of  both  de-         

cisions  is  the  same.      In  the  present  case,  no  such  acquis        Om'^ 
escence  is  pretended  to  have  existed,  and  the  retransfer  to 
the  Company  being  invalid,  Mr.  Walters  is  still  a  contribu- 
tory for  all  the  shares  once  transferred  to  him:  Hitchcock's 
case  (a). 

Mr.  Ba>con  and  Mr.  Southgate,  for  Mr.  Walters. — ^The 
transfer  of  shares  to  Mr.  Walters  was  not  perfected,  and 
no  shares  vested  in  him.  The  Company's  deed  of  con- 
stitution requires  certain  formalities  to  be  complied  with 
in  the  transfer  of  shares,  particularly,  that  all  transfers  of 
shares  should  be  with  the  approbation  of  the  directors, 
which,  to  be  valid,  must  be  manifested  by  entries  to  that 
effect  in  the  share  register  book,  under  the  signatures  of 
two  of  the  directors  (6);  and  without  such  approbation 
no  transfer  to  Mr.  Walters  could  have  any  force,  either  at 
law  or  in  equity  (c). 

In  the  course  of  the  argument,  Chatires'  case  (d),  and 
Davidson's  case  (e),  were  referred  to. 

The  Vicb-Chanoelloe: — 

The  only  question  which,  as  I  view  the  matter,  this 
motion  calls  on  me  to  decide,  is  the  question,  whether, 
upon  the  materials  before  the  Court,  it  is  a  just  conclusion 
that  Mr.  Walters  did  at  one  time  become  a  shareholder 
in  this  Company.     It  is,  of  course,  perfectly  consistent 

(a)  Ante,  p.  92.  (c)  See  dauBe  37  of  the  Com- 

(h)  See  clause  41  of  the  deed  pany's  deed,  lb. 

of  settlement  of  the  Company,  {d)  1  De  G.  &  S.  681. 

stated  at  length  in  Morffon^s  ecue^  {e)  Ante,  p.  21. 
1  De  G.  t.  S.  762. 
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1850.        with  the  affirmative  of  that  proposition,  to  hold  that  he 
j^^  "      became  a  shareholder,  and  was  subsequently  discharged 
Jn  Vali  Of   in  an  effectual  manner — ^a  point  upon  which  I  say  nothing, 
SoiTTH  Waus  for,  I  repeat,  I  do  not  consider  it  to  be  before  me. 

Then,  upon  the  question,  as  I  view  it,  I  must  first  of  all 

^Qm^  say,  that  the  evidence  appears  to  me  to  establish  that  the 
fifty  shares  first  mentioned  belonged  to  the  Company,  and 
not  to  any  individual  member  of  the  Company,  at  the 
time  when,  as  it  is  said,  they  were  allotted  to  Mr.  Wal- 
ters and  accepted  by  him; — ^that  is  the  effect  of  the  evi« 
dence  upon  my  mind. 

Next,  I  think  it  established  that  Mr.  Walters  did  agree 
to  take  these  shares  from  the  Company — ^to  become  the 
owner  of  them,  and  to  pay  for  them.  The  evidence  satis- 
fies me  that  that  intention  was  carried  into  effect — ^that  he 
did  take  them,  and  that  he  did  pay  for  them.  The  form- 
alities required  by  the  deed  may  not  have  been,  and  I  as- 
sume them  not  to  have  been,  strictly  attended  to,  or  wholly 
carried  into  effect;  but,  throughout  all  the  transactions 
that  have  been  brought  before  the  Court  by  these  discus- 
sions, it  appears  that  the  requisitions  and  conditions  of  the 
deed  were  (I  may  say)  systematically  disregarded;  and  if 
you  are  only  to  look  to  the  deed, — ^if  you  are  only  to  look 
to  the  provisions  of  the  deed, — ^there  would  be  no  partner- 
ship, and  no  Company  at  all,  as  it  seems  to  me.  There 
must  be  taken  to  have  been  an  universal  assent,  as  it  seems 
to  me,  to  disregard  its  provisions  I  think  that  the  Com- 
pany, acting  by  agents  or  an  a^ent  sufficient,  under  the 
circumstances,  for  the  purpose,  did  agree  to  accept  Mr. 
Walters  as  a  member  of  the  Company  for  fifty  shares;  that 
Mr.  Walters  agreed  to  that  acceptance,  and  upon  it  did 
effectually  become  a  shareholder  as  between  the  sharehold- 
ers, that  is,  the  partners  themselves;  and  so  viewing  the 
evidence, — not  at  all  going  into  the  question,  into  which,  as 
I  have  said,  I  ought  not  to  go,  whether  he  ought  now  to  be 
on  the  list, — I  must  refer  it  back  to  the  Master  to  review 
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his  report^  proceedings  as  it  does,  upon  the  foundation  that        1850. 
he  never  became  a  shareholder, — a  view  which  the  effect      "^^"^  ^ 
of  the  evidence  on  my  mind  prevents  me  from  taking.    'b>  ^^^>  <>* 
The  evidence  may  be  added  to  in  the  Master's  office.    The   South  Walbs 
case  may  assume  a  different  aspect,  or  it  may  be  shewn,    ^"^"  ^' 
that,  though  once  liable,  he  has  ceased  to  be  so:  that  may     WALnns' 
be.     At  present,  all  I  have  to  decide  is,  whether,  upon  the 
particular  question  that  I  have  mentioned,  the  evidence 
satisfies  my  mind  that  he  became  a  shareholder.     I  must 
say  that  it  does. 

The  order  will  simply  be,  to  refer  it  back  to  the  Master, 
to  review  his  certificate  as  far  as  regards  Mr.  Walters. 


Whitk's  Cask  fS.  iith. 

X  HIS  was  a  motion  on  the  part  of  the  official  manager  By  the  deed  of 
of  the  above  Company,  by  way  of  appeal  from  the  decision  com^y  the* 
of  the  Master,  whereby  the  name  of  the  respondent,  Mr.  f^j^Ji^ 
William  Marriott  White,  was  included  in  the  list  of  con-  hoidew  might 
tributories  of  the  Company,  in  right  of  his  wife  Mary  eton,  with  the 
White,  a  member  or  contributory  in  respect  of  seventy-  Se^rec^ 
two  shares,  with  the  following  qualification,  viz.  that  the  ^J^  did^t^ 
appellant  was  only  liable  in  respect  of  debts  and  losses  (if  appi^  for  or 
any)  up  to  the  11th  day  of  April,  1842;  and  the  motion  probation,  wen 
sought  that  the  respondent's  name  might  be  included  in  ^^^^ 

their  maniage 
tt>  tell  their  wxTee*  ihaiei^  and,  on  refnial  or  neglect  to  to  do,  were  to  forfeit  the  ahaKs  for  the  hene- 
fit  of  the  Company.  The  deed  also  prorided,  that  if  the  husband  of  a  female  proprietor  did  not 
•Uain  the  approbatioB  of  the  directors  to  be  admitted  a  proprietor,  the  directors  might,  and  were 
lequired  on  the  application  of  the  husband  to,  purchase  for  the  Company  the  shares  from  him, 
at  the  market  price,  or  snch  price  as  they  shculd  consider  reasonable.  The  husband  of  a  female 
ahareholder  attended  a  meeting  and  proposed  resolutions  thereat  He  afterwards  applied  to  the  direo- 
ton  to  be  reliered  from  lus  w&'s  shares,  and  the  directors  agreed  to  purchase  them,  on  the  husband 
maldng  an  adTance  to  the  Company,  and  taking  debentures  for  the  price  of  the  shares,  and  for  the 
adYaoce.  The  sale  was  completed  on  these  terms,  within  six  monttis  after  the  marriage : — ffelc^ 
that  the  transaction  was  valid,  and  diat  the  insertion  of  the  husband's  name  on  the  list  of  oontii- 
batorica  to  the  Cconpany,  was  properiy  qualified  by  restricting  his  liability  to  a  period  preoeding 
theade. 


.  ^L^^^^^.  ^s/, 
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I860.  the  list  as  a  contributory  in  his  own  right  in  respect  of 

In  re  the  seventy-two  shares,  without  qualification. 

NiiiTH^'  The  material  clauses  of  the  deed  of  settlement  were  the 

ISmmC^  foUowing:— 


WHin'0  Gabs. 


*'  38.  Husbands  of  female  proprietors,  executors,  admi- 
nistrators, or  legatees  may,  with  the  approbation  of  the 
directors,  to  be  manifested  as  hereinafter  mentioned,  but 
not  otherwise,  be  admitted  and  become  proprietors  of  the 
Company  in  respect  of  the  shares  which  belonged  to  or 
were  claimed  by  them  as  such ;  but  husbands,  executors,  ad- 
ministrators, or  legatees  who  do  not  apply  for  or  obtain  the 
approbation  of  the  directors  to  be  admitted  proprietors, 
and  also  all  guardians,  committees,  or  assignees  upon 
bankruptcy,  insolvency,  or  otherwise,  shall  ¥rithin  six 
calendar  months  after  becoming  entitled  to  the  shares 
belonging  to  or  claimed  by  them  respectively  in  such  char- 
acters, sell  and  dispose  of  the  same,  and  on  refusal  or 
neglect  so  to  do,  shall  forfeit  the  said  shares  for  the 
benefit  of  the  other  proprietors  of  the  Company.  Every 
purchaser  or  transferree  of  a  share  or  shares,  and  every 
husband,  administrator,  and  legatee,  who  shall  have  ob- 
tained the  approbation  of  the  directors  to  be  admitted 
a  proprietor  in  respect  of  the  share  or  shares  belonging 
or  claimed  by  him  or  her  as  such,  shall,  unless  already  a 
proprietor  in  respect  of  some  other  share  or  shares,  exe* 
cute  this  indenture  or  some  deed  of  accession  thereto, 
binding  himself  or  herself  to  conform,  to  observe,  and 
abide  by  all  stipulations,  regulations,  and  provisions,  for 
the  time  being  affecting  or  intending  to  affect  the  pro- 
prietors of  shares  in  the  capital  and  property  of  the 
Company;  and  no  purchaser,  transferree,  husband,  exe- 
cutor, administrator,  or  legatee,  unless  already  a  pro- 
prietor, shall  become  a  proprietor,  or,  before  executing  this 
indenture  or  some  deed  of  accession  thereto,  be  entitled 
in  any  manner  or  respect  whatever  to  any  of  the  rights, 


Wvn'i  0a8B. 
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privil^eB,  or  benefits  of  a  proprietor  of  the  Companj,        i860. 
MTe  and  except  to  a  proportionate  part  of  the  income         /» #« 
or  proceeds  of  the  capital  and  property  of  the  said  Com-    ^^su^vAn 
pany  upon  the  next  yearly  or  other  division  thereof"  *"'*"  ^^ 

41.  This  is  set  out  in  Morgans  ixueia). 

'^  42.  In  case  any  husband  of  a  female  proprietor,  or 
any  executor,  administrator,  or  legatee,  who  shall  not 
obtain  the  approbation  of  the  directors  to  be  admitted 
as  proprietor  of  the  Company,  or,  in  case  any  guardian, 
committee,  or  assignee  in  bankruptcy  or  insolyency,  shall 
not  be  able,  within  six  calendar  months  from  the  time 
of  his  marriage  or  of  his  becoming  such  executor,  admini- 
strator, legatee,  guardian,  committee,  or  assignee,  to  sell 
or  dispose  of  the  share  or  shares  belonging  to  or  claimed 
by  him  in  such  character  or  right  as  aforesaid,  to  some 
other  person  or  persons,  to  be  approved  of  by  the  direc- 
tors as  proper  to  become  the  proprietor  or  proprietors 
thereof,  it  shall  be  lawful  for  the  directors  in  all  such 
cases,  and  they  are  hereby  required,  on  the  application 
of  the  person  holding  or  entitled  to  or  claiming  such 
share  or  shares  as  aforesaid,  to  purchase  the  same  from 
him  or  her  at  the  current  or  market  price  thereof,  or  for 
such  other  price  as  the  directors  shall  deem  fair  or  reason- 
able, or  such  sliare  or  shares  so  purchased  shall,  imder 
the  order  of  the  directors,  be  transferred  to  one  of  the 
trustees,  on  trust  for  and  for  the  benefit  of  himself  and 
the  other  proprietors  of  the  Company." 

In  the  month  of  June,  1840,  Mrs.  White,  the  respond- 
ent's wife,  then  Mary  Davis,  spinster,  became  the  proprie- 
tor of  seventy-two  shares  in  the  Company.  She  executed 
the  deed  of  settlement  of  the  Company  dated  the  3rd  of 
March,  1840,  in  respect  of  the  seventy-two  shares,  but  her 
name  was  never  entered  in  the  share  register  book.  She 
received  the  dividends  in  respect  of  the  shares,  which 

(a)  1  De  G.  6  S.  758. 


.WHm'0  GiAi. 
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iSfiO.        were  payable  on  the  Ist  of  September,  1840,  let  of  March, 
In  ft        1841,  and  Ist  of  September,  1841.    In  January,  1842,  she 
^■ATH  ^d'    married  the  respondent 

^^^^0^  ^^  February,  1842,  the  respondent  inquired  by  letter 
of  Mr.  Buckland,  one  of  the  directors,  how  he  ought 
to  act  in  order  to  avoid  responsibility  in  respect  of  the 
sharea 

Mr.  Buckland,  on  the  8th  of  February,  1842,  wrote  the 
following  letter  in  reply  to  the  inquiry: — 

*'  In  reply  to  your  favour  of  the  5th  instant,  our  deed 
of  settlement  expressly  provides  for  the  cessation  of  share- 
holders' responsibility  on  the  registered  transfer  of  sharea 
It  is  not  necessary  to  offer  the  shares  in  the  first  instance 
to  the  Company,  but  the  directors'  consent  is  necessaiy  to 
the  transfer  of  shares,  but  which  consent  would  not  of 
course  be  withheld,  unless  for  extraordinary  and  unlikely 
reasona  Indeed,  it  is  obviously  the  Company's  interest 
to  give  every  reasonable  facility  to  transfers.  As  to  the 
Company  purchasing  the  shares  to  which  you  refer,  we 
have  had  several  letters  from  Mr.  Stroud,  of  Swansea,  on 
this  subject,  relative  to  the  shares  you  offer,  to  which  cor- 
respondence we  beg  to  refer  you." 

The  appellant  then  had  an  interview  with  Mr.  Buckland, 
and  afterwards  wrote  to  the  directors  as  follows: — 

''  Bristol,  8rd  March,  1842. 
*^  Gentlemen, — ^When  I  had  the  pleasure  of  seeing  you 
last  week,  at  Neath,  I  made  you  acquainted  with  the 
obligation  I  am  under  with  my  partner  in  the  wine  and 
spirit  buisness,  of  not  being  engaged  in  partnership  in  any 
other  concern.  As  you  are  aware  of  the  circumstances 
which  have  led  to  my  connexion  with  the  Brewery,  may 
I  beg  the  favour  of  your  assisting  (under  those  circum- 
stances) in  relieving  me  from  being  a  shareholder.  I  doubt 
not,  in  the  present  want  of  capital  of  the  Company,  this 
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request  is  not  so  convenient  as  it  otherwise  might  be^  and  1800. 

that,  therefore,  I  must  make  a  sacrifice;  but,  having  no  j^re 

choice  in  the  matter,  I  leave  myself  in  your  hands,  trust-  n"*  ^"i,©' 

ing  you  will  do  the  best  for  me  in  your  power,  and  as  early  South  Walm 

as  possible.    Waiting  your  reply,  

"  I  am.  Gentlemen,  ^"™*"  ^^ 
"  To  the  Directors  of  the  Vale    "  Yours  most  respectfully, 
ofNeath  Brewery  Company.                    "  W.  Whitb." 

Mr.  Buckland,  on  behalf  of  the  directors,  answered  this 
letter  as  follows: — 

"  Vale  ofNeath  Brewery,  Neath, 
March  5,  1842. 

"  My  dear  Sir, — In  reply  to  your  favour  of  the  3rd  in- 
stant I  need  not  assure  you  that  we  have  every  disposition 
to  assist  you  in  any  way  in  our  power;  but  I  think  you 
will  see  the  inconsistency  of  the  directora  entrenching  up- 
on the  capital  of  the  Company  at  the  very  time  when  the 
shareholders,  at  the  suggestion  of  the  directors,  decide 
upon  increasing  the  capital  You  can  very  easily  obviate 
the  diffictdty  as  regards  your  stipulation  with  your  part- 
ner, by  having  the  shares  put  into  the  name  of  a  friend, 
(which  will,  probably,  be  the  best  course  for  you  to  adopt,) 
until  the  Company  cease  to  issue  fresh  shares ;  after  which, 
the  directors  would  render  every  assistance  to  a  share- 
holder wishing  to  sell,  by  seeking  for  a  purchaser  or  by 
buying  on  behalf  of  the  Company.  I  am  very  glad  the 
advertisement  in  the  Cambrian,  of  seventy-two  shares  for 
sale,  is  discontinued,  as  it  was  operating  much  to  the  pre- 
judice of  the  Company." 

The  respondent  replied  as  follows,  on  the  7th  of  March, 
1842:-. 

''  I  am  favoured  with  yours  of  the  6th  instant.  I  would 
prefer  taking  a  debenture  from  you  at  62.  per  cent  for  the 
VOL.  m.  M  n.  G.  & 
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1860.  seventy-two  shares,  rather  than  ask  any  friends  to  have 

j^^  "  them  transferred  in  their  nama    I  do  not  know  the  time 

Thb  Vali  of  you  purposed  to  issue  the  debentures  at  and  will  thank 

South  Wales  you  to  let  me  know.    This  mode  would  not  interfere  with 

'        *  the  capital  for  some  time,  until  you  were  in  a  condition 

Whitk'8  Caai.  ^]^Qi^  ii  would  not  incommode  you." 

An  agreement  was  accordingly  entered  into  for  the  pur- 
chase by  the  directors,  on  behalf  of  the  Company,  from  the 
i  respondent,  of  the  seventy-two  shares  at  202.  per  share, 
provided  the  respondent  would  advance,  by  way  of  loan  to 
the  Company,  2602.,  and  would  take  the  debentures  of  the 
Company,  payable  three  years  after  date  thereof,  with  in- 
terest in  the  meantime,  as  a  security  for  the  2602.  and  for 
the  purchase-money  for  the  shares,  amounting  to  14402., 
making  in  all  17002. 

The  purchase  was  completed  on  these  terms  on  the  11th 
of  April,  1842,  when  the  respondent  advanced  the  2602., 
delivered  up  to  the  directors  the  certificates  of  the  shares, 
and  received  from  them  debentures  of  the  Company,  dated 
the  11th  day  of  April,  1842,  for  several  sums  amounting 
together  to  1 7002.,  payable  three  years  after  the  date  there- 
of, with  interest  in  the  meantime.  The  debentures  were 
duly  signed  by  three  of  the  directors. 

No  deed  of  transfer  of  the  shares  was,  however,  executed 

A  dividend  was  declared  in  June,  1842,  on  the  shares, 
and  the  respondent  and  his  wife  received  the  proportionate 
part  of  the  dividend  up  to  the  11th  of  April,  1842,  but 
they  never  received  any  further  dividend  or  other  benefit 
in  respect  of  the  shares. 

The  interest  upon  the  debentures  was  paid  by  the  Com- 
pany, and  at  the  expiration  of  the  three  years  they  were 
exchanged  for  the  promissory  notes  of  the  Company  for 
J  7002L,  payable  at  six  and  twelve  months.  The  whole  of 
the  1700i,  except  4002.  which  had  since  been  paid  off, 
still  remained  due,  with  an  arrear  of  interest  on  the  secu- 
rity of  these  promissory  notes. 
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On  the  27th  of  October,  1843,  the  directors  delivered  to 
the  respondent  the  following  docoment  relating  to  the  sale 
of  the  shares: — 

"  William  White,  of  Bristol,  Gentleman. 


"  11th  April,  1842. 

^  Sold  to  the  Directors,  on  be- 
half of  the  Proprietors,  Seventy- 
two  Shares,  Nos.  31  to  60, 2491-2, 
3540  to  3559,  and  3490  to  3509. 

"W.  H.  BUCKLAND, 

'^  Joseph  Rusher. 


1850. 

In  re 

Tbi  Vau  or 

nsath  ahd 

South  Walbs 

BuBWSftT  Co. 

Whrb's  Caoi. 


"We  hereby  certify  that  the  above  is  a  true  extract 
from  the  Share  Book  of  the  Yale  of  Neath  and  South 
Wales  Brewery  Company. 

"  Dated  this  27th  day  of  October,  1843. 

"W.  H.  BUCKLAKD, 

"  Joseph  Rusheb, 
"William  Lowthbb,  Secretary.'" 


} 


Directors. 


The  respondent  attended  an  extraordinary  general 
meeting  of  the  proprietors  of  the  Company,  held  on  the 
23rd  of  February,  1842,  and  proposed  three  of  the  resolu- 
tions then  carried.  One  of  these  three  resolutions  was, 
that  all  payments  of  the  Company  should  be  made  in  cash, 
and  that  the  business  should  be  so  conducted  as  to  be  ex- 
empt from  all  current  liabilities  Another  was,  that  an 
instalment  of  5L  per  share  should  be  payable  within  two 
months,  on  certain  additional  shared  which  it  had  been  pre- 
viously resolved  should  be  taken  by  the  proprietors,  in  or- 
der to  insure  the  early  introduction  of  a  considerable  portion 
of  the  unpaid  capital  The  last  of  the  three  resolutions  pro- 

m2 
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1850.  posed  by  the  respondent  was  for  a  vote  of  thanks  to  the 

^  j^^  chairman  (a). 
Tbb  Yali  of 

Neath  akd         Mr.  RusseU  and  Mr.  T.  H.  Terrell,  in  support  of  the  mo- 
80UTH  Walks      .  ^      1     /•  1  1  1         •    ^^\^  n 

Bbbwibt  Co.  tion. — In  the  first  place,  the  respondent  is  liable  personally, 

White's  Oabi.  ^^^  ^^^  merely  in  right  of  his  wife.  His  attending  a  meet- 
ing, and  proposing  resolutions,  and  other  acts,  were  sufficient 
to  constitute  him  a  shareholder  in  his  own  right;  and  it  is 
evident  that  he  so  considered  the  matter  himself,  when  he 
wrote  the  letter  of  the  3rd  of  March,  asking  to  be  relieved 
from  his  liability.  The  omission  of  an  entry  of  his  name 
on  the  share  register  book  does  not  exempt  him,  for  it  is 
clear  that  there  was  an  universal  waiver  and  nonobserv- 
ance  of  this  rule  of  the  deed  of  settlement  (6).  The  wife's 
own  name  was  never  so  entered.  Upon  this  part  of  the  case 
we  submit  that  the  qualification  '^  in  right  of  his  wife ''  is 
wrong,  so  far  as  regards  liabilities  incurred  during  the  pe- 
riod subsequent  to  the  marriage. 

Next,  the  liability  ought  not  to  be  limited  to  the  12th 
of  April,  for  the  sale  to  the  directors  on  that  day  cannot 
be  sustained.  Morgans  ca8e{c)  decided  it  was  contrary  to 
the  duty  of  the  directors  to  enter  into  an  agreement  for 
withdrawing  the  capital  of  the  concern,  and  for  converting 
a  person  who  was  liable  to  contribute  to  the  Company's 
debts  into  a  creditor  of  the  Company,  by  giving  him  de- 
bentures. Reliance  will  be  probably  placed  upon  the  38th 
and  42nd  articles (cQ  of  the  deed  of  settlement;  but  the 
parties  to  the  sale  of  April  12th  never  brought  themselves 
within  those  provisions.  Those  clauses  were  intended  to 
provide  for  the  case  of  the  husband  of  a  female  sharehold- 
er being  a  person  of  whom  the  directors  did  not  approve. 
Now,  it  is  quite  clear  from  the  correspondence,  that  the 
agreement  between  Mr.  Buckland  and  the  respondent  did 

(a)  There  was  nothing  in  the  fonnal  voting, 

admissions  or  evidence  as  to  the  (h)  See  the  preceding  case, 

respondent's  having  actually  vot-  (c)  1  De  G.  &  S.  760.^- 

ed.    But  probably  there  was  no  {d)  Ante,  pp.  158,  159. 
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not  proceed  upon  any  notion  of  want  of  approval  of  the 

latter  as  a  shareholder,  but  was  entered  into  at  his  desire, 

for  the  purpose  of  relieving  him  from  his  liability.    The  ^^J^ "  J' 

provisions  contemplate  two  alternative  events:—- one,  the  South  Wamm 

rejection  of  the  husband  by  the  Company,  for  which  case        

WHini*8  Gaol 


he  would  then  be  in  no  default — ^it  is  reasonably  pro- 
vided that  compensation  shall  be  made  to  him,  by  his  hav- 
ing permission  to  sell  his  shares,  and  being  entitied  to  call 
on  the  directors  to  purchase  them.  The  other  case  contem- 
plated by  the  deed  is  when  the  husband  is  in  default,  by 
not  making  an  endeavour  to  sell  the  shares  or  to  ob- 
tain the  directors'  approbation  to  his  holding  them.  The 
provision  for  this  event  is  not  purchase,  but  forfeiture. 
The  transaction  relied  upon  as  a  sale  in  this  case,  falls 
within  neither  of  these  provisions,  but  is  simply  an  agree- 
ment unauthorised  by  the  deed,  and  open  to  the  objections 
which  were  held  fatal  to  a  similar  proceeding  in  Morgan's 
0(ue(a).  Moreover,  the  directors  were  by  the  deed  only  em- 
p^iwered  to  purchase  at  the  market  price,  or  at  such  price 
as  they  might  think  reasonable.  Now,  it  is  not  alleged  that 
the  money  agreed  to  be  paid  was  the  market  price;  nor, 
having  regard  to  the  terms  of  the  contract,  can  it  be  sup- 
posed to  have  been,  nor  is  it  stated,  that  there  was  any 
meeting  of  directors  to  decide  what  it  would  be  reasonable 
to  give  for  the  shares:  Mr.  Buckland  alone  acted.  A  fur- 
ther objection,  which  is  of  itself  sufficient  to  invalidate  the 
transaction,  is,  that  the  power  of  the  directors  to  purchase 
is  only  given  in  the  event  of  the  husband  of  a  female  share- 
holder being  unable  to  sell  his  wife's  shares  within  six 
months  after  his  marriage;  and,  therefore,  it  could  not  be 
exercised  till  the  expiration  of  that  period,  nor  unless  it 
appeared  that  the  husband  had  been  unable  to  sell  the 
shares  during  the  period,  neither  of  which  conditions  were 
here  fulfilled.  The  shares  have  never  been  transferred 
from  Mra  White's  name;  and,  therefore,  the  respondent 
must  continue  liable. 

(a)  1  De  G.  A  S.  730. 
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1850.  Mr.  Bacon  and  Mr.  Tottery  for  the  respondent — It  was 

"  j^^  '      clearly  competent  for  the  directors,  under  the  38th,  41st, 

^N  "  ^^"  ^'    ^^^  ^^vA  clauses  (a)  of  the  deed  of  settlement,  to  purchase 

South  Walks    Mts.  White's  shares  on  behalf  of  the  Company.    And  the 

'    deed  empowers  them  to  use  their  discretion  as  to  the  terms 

Whims  Cabb.  ^f  ^he  purchase.  There  is  nothing  to  shew  that  they  did 
not  soundly  and  properly,  or,  at  all  events,  honestly  ex* 
ercise  this  discretion.  They  could  not  declare  the  shares 
forfeited  till  after  six  months.  In  the  meantime,  they 
might  make  such  bargain  as  might  appear  to  them  ad* 
risable.  It  was  not  necessary  that  they  should  disapprove 
of  the  respondent  as  a  shareholder:  their  forbearing  to 
approve  of  him,  for  any  reason,  was  sufficient  to  entitle 
him  to  require  them  to  purchase  the  shares.  And  as  to 
his  name  being  inserted  as  liable  in  right  of  his  wife,  it 
could  be  entered  in  no  other  way.  He  did  nothing  to 
incur  further  liability  than  that  to  which  his  position  of 
husband  of  a  female  proprietor  subjected  him. 

Mr.  RusseU,  in  reply. 

Feb.  llth.     The  Vicb-Chancellor  : — 

The  argument,  as  continued  to-day,  has  not  changed 
the  impression  which  I  had  of  this  case  at  the  rising  of 
the  Court  on  Saturday.  The  motion  must  be  refused  by 
me,  if,  in  my  opinion,  Mr.  White  ought  not  to  be  on  the 
list  of  contributories  without  the  presence  there  of  his 
wife  also,  or  is  placed  there  in  a  manner  fully  as  prejudi- 
cial to  himself  as  can  be  proper,  or  ought  not  to  have  been 
placed  there  at  alL  But  I  think  that  he  stands  in  one  of 
those  predicaments,  and,  therefore,  that  I  cannot  accede 
to  the  motion. 

The  purchase  from  him  by  the  directors  of  the  shares  in 
question  on  behalf  of  the  Company,  was  a  transaction 
which  the  42nd  clause  of  the  deed  of  settlement  in  a  pos- 
sible state  of  circumstances  justified  and  authorised.    The 

(a)  Ante,  pp.  168,  159. 
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appellant^  admitting  the  possibility  of  that  state  of  circum-        i860, 
stances,  contends  that  it  did  not  exist,  and  that,  conse-         j^^ 
quently,  the  transaction  was  not  justifiable,  was  irregular,    ^*  ^^"  <>' 
and  was  void.     If  his  premises  are  to  be  taken  as  true,  I   South  Walu 

assume  his  conclusion  to  be  correct     But  are  his  premises         

to  be  taken  as  true  ?  In  my  opinion  the  burthen  is  upon  ^""■'"  C^"* 
him  who  impeaches  the  purchase,  to  prove  them,  and  to 
shew  that^  though  it  might  have  been  a  transaction  re- 
gular and  in  due  course,  it  was  irregular  and  out  of  due 
course.  He  has,  in  my  opinion,  failed  to  do  so.  I  am 
not  satisfied  upon  the  evidence,  that  Mr.  White  did,  either 
in  form  or  substance,  obtain  or  apply  for  that  approbation 
of  the  directors  which  is  mentioned  in  the  S8th,  and  41st, 
and  42nd  clauses,  or  that  a  state  of  things  had  arisen 
which  precluded  the  applicability  of  the  42nd  clause  to 
these  shares.  It  seems  to  me  that,  if,  at  any  time  before 
the  purchase,  the  directors  had  discovered  Mr.  White  to  be, 
instead  of  a  respectable  and  solvent  man,  a  person  of  a 
very  different  description,  they  were  at  liberty  to  reject 
him  as  a  proprietor;  and  the  question,  whether  the  parties 
to  the  contract  had  the  42nd  clause  actually  in  view,  seems 
to  me  unimportant,  if  that,  in  fact,  took  place  which  the 
clause  authorised.  On  the  whole,  I  cannot  see  sufficient 
ground  for  disturbing,  at  the  instance  of  the  official  ixia* 
nager,  what  the  Master  has  done  with  respect  to  Mr. 
White,  especially  as,  upon  the  assumption  of  the  purchase 
being  unsustainable,  the  motion  ought  not,  I  think,  to 
succeed,  unless  he  was  effectually  approved,  and  effectually 
admitted,  as  a  proprietor. 


This  decision  was  affirmed,  on  appeal  before  the  Lord 
ChanceUar,  on  the  3rd  of  March,  1850  (a). 

(a)  The  reporters  have  been  £ftYoured  with  the  following  note  of  his 
Lordship's  judgment : — 

The  Lord  Chahoellob. — It  clauses  together,  the  38th  being 
appears  to  me,  taking  these  two      necessary  to  be  thoroughly  under- 
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I860. 

In  re 
The  Vau  of 

NSATH  AHD 

South  Walis 
Bkbwxbt  Co. 


stood  in  order  io  understaiid  the 
42nd,  that  the  Vtee-ChaneeUor 
has  come  to  a  right  conclusion. 
By  mixing  up  matters  that  are  in 
no  way  connected  together,  a 
great  deal  of  confusion  is  pro- 
Whiti's  Casi.  ^^^^  ^  ^^®  language,  hut,  cou- 
pling it  with  that  which  is  the 
stthject  of  the  present  question,  it 
is  perfectly  clear ;  the  fact  being, 
that  the  husband  of  a  female  pro- 
prietor of  shares  not  baring  ap- 
plied to  be  admitted,  not  baying 
obtained  the  approbation  of  the 
directors,  and  not  having  sold, 
entered  into  an  agreement  within 
six  months,  in  April,  1842,  by 
which,  under  the  authority  of  the 
Company,  he,  by  a  note  or  me- 
morandum, sold  to  the  directors, 
on  behalf  of  the  proprietors,  22 
shares,  enumerating  tiiem.  There 
is  a  contract  for  sale,  and  an  actual 
transfer — a  contract  for  sale  or  a 
memorandum  of  sale  by  the  pro- 
prietor to  the  Company ;  and  the 
objection  now  stated  is  this,  that 
the  transaction  took  place  before 
the  expiration  of  six  months  &om 
the  marriage.  Now,  nothing  can 
be  plainer,  I  think,  than  the  pur- 
port of  these  two  sections;  but 
what  is  mainly  to  be  looked  to  is 
the  provision  of  the  38th  section, 
for  that  describes  what  it  is  that 
the  husband  of  a  female  proprie- 
tor is  to  do.  The  husband  of  a 
female  proprietor  may,  with  the 
approbation  of  the  directors,  to 
be  manifested  as  therein  mention- 
ed, but  not  otherwise,  be  admit- 
ted and  become  a  proprietor  of  the 
Company,  in  respect  of  the  shares 
which  belonged  to  or  were  claim- 
ed by  him  as  such.  But  husbands 
who  do  not  apply  for  or  obtain  the 


approbation  of  the  directon  to  be 
admitted  proprietors,  are  within 
six  calendar  months  after  be- 
coming entitled  to  the  shares,  to 
sell  their  shares,  and,  on  refusal 
or  neglect  so  to  do,  are  to  forfeit 
the  shares  for  the  benefit  of  the 
other  proprietors  of  the  said  Com- 
pany. I  adhere  to  the  construction 
of  the  word  forfeit^  which  I  put 
on  that  word  in  the  first  instance. 
And  my  observation  upon  it  was, 
that  it  would  be  an  absurdity  to 
suppose  that  the  Company,  af- 
ter the  expiration  of  six  months, 
would  pay  for  that  which  they 
had  the  means  of  obtaining  with- 
out payment.  Whether  tiie  word 
was  forfeit  or  merge,  was,  for 
that  purpose,  the  same  thing. 
Therefore,  giving  the  word  forfeit 
the  meaning  which  the  learned 
counsel  wishes  to  give  it,  the  ob- 
jection is  fully  answered.  That 
is  the  provision  of  the  38th  sec- 
tion; but  stOl  there  was  one  mat- 
ter to  be  provided  for.  There  are 
two  modes  prescribed  by  which 
the  husband  of  a  female  proprie- 
tor is  to  get  rid  of  the  shares  or 
to  deal  with  the  shares.  He  is 
either  to  be  admitted  as  a  pro- 
prietor in  right  of  the  shares  to 
which  he  became  entitled  in  right 
of  his  wife,  or  he  is  to  have  six 
months  to  sell  them.  The  Com- 
pany will  not  permit  that  sort  of 
interest  to  remain  outstanding  af- 
ter the  expiration  of  six  months, 
and  therefore  it  gives  him  six 
months,  after  which  the  shares 
are  to  be  forfeited. 

Then  the  42nd  section  says, 
"  In  case  any  husband  of  any  fe- 
male proprietor  shall  not  obtain 
the  approbation  of  the  directors 
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to  be  admitted  a  proprietor  of  the 
Company,  or  shall  not  be  able, 
within  six  calendar  months  from 
the  time  of  his  mamagey  to  seU, 
then,  it  shall  be  lawful  for  the 
directois  in  all  such  cases,  and 
they  are  hereby  required,  on  the 
application  of  the  person  holding 
or  entitled  to  or  claiming  such 
share  or  shares  as  aforesaid,  to 
purchase  the  same,"  according  to 
the  mode  prescribed. 

Nothing  is  more  obvious  than 
that  it  oould  not  be  neoessaiy  for 
the  purchase  to  be  postponed 
until  after  the  expiration  of  six 
months.  I  do  not  say  the  di- 
rectors, if  BO  minded,  are  pre- 
cluded from  entering  into  it  af- 
ter the  expiration  of  six  months, 
but  it  cannot  be  contended  that 
that  is  not  to  be  a  matter  of 
negotiation  and  purchase  within 
a  period  of  six  months.  On  the 
contrary,  the  intention  must  be, 
that,  the  party  not  having  made 
up  his  mind  to  be  a  proprietor 
himself,  or  to  sell  his  shares,  but 
preferring  to  deal  with  the  Com- 
pany, they  should,  as  between 
themselves,  have  recourse  to  that 
last  scheme  of  getting  rid  of  the 
shares  which  belonged  to  the 
wife. 

There  is  no  obligation  on  the 
party  to  concur  in  it;  there  is  no- 
thing compulsory;  there  is  liberty 
reserved  to  him  of  vesting  in  him- 
self the  beneficial  interest  in  the 
shares  belonging  to  the  wife,  which 
he  may  do  by  either  of  the  two 
modes  prescribed.  If  he  does  not 
by  either  of  those  two  modes, 
there  is  the  third ;  the  third  has 


arisen,  and  the  directors  have 
purchased. 

How  it  can  be  contended  that 
the  case  of  Morgan  has  any  re- 
ference to  the  present,  I  cannot 
understand.  The  case  of  Morgan 
proceeded  on  the  misapplication 
of  trust  funds.  There  was  a  cer- 
tain mode  prescribed  to  the  Ck>m- 
pany  by  the  deed,  under  which 
they  were  to  administer  the  trust 
funds.  In  a  certain  event  they 
had  a  power  of  buying  shares,  and 
that  power  not  having  arisen,  they 
could  not  justify  what  they  had 
done  under  that  provision.  Then, 
if  they  did  not  buy,  and  buy  un- 
der that  provision,  Uiey  had  other 
duties  to  perform,  and  other  modes 
of  application  were  prescribed.  I 
was  of  opinion,  the  event  not  hav- 
ing arisen,  and  the  deed  not  au- 
thorising them  to  purchase,  they 
were  misapplying  the  trust  fiind 
in  purchasing  shares  of  other  pro- 
prietors. Therefore  I  thought,  on 
that  ground,  that  what  was  at- 
tempted could  not  be  justified.  I 
justify  and  confirm  this  transac- 
tion, because  it  is,  in  my  opinion, 
precisely  within  the  tenns  of  the 
deed.  The  great  difference  be- 
tween that  case  and  the  present 
is  this,  that  there  I  objected  to 
the  purchase  because  it  was  not 
authorised  by  the  terms  of  the 
deed ;  and  I  confirm  it  here  be- 
cause I  conceive  that  it  is  within 
the  terms  of  the  deed. 

It  appears  to  me,  therefore, 
that  theFfce-C^nctfKor  has  come 
to  a  perfectly  right  conclusion, 
and  that  this  application  must  be 
dismissed,  with  costs. 


186a 
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1850. 

F(h.  22nd.    In  the  Matter  of  Thb  Warwick  and  Worobstbr  Railway 

Company; 

AVD 

In  the  Matter  of  The  Joint-stock  Companies  Windino-up 
Act,  1848. 

Pell's  Case. 

The  28th  leo-  -L  HIS  was  a  motion  to  discharge  an  order  of  January 
JoLlt^  15,  1860,  made  by  Mr.  Bhint,  the  Master  chained  with 
^mpanies  winding  up  the  above  Company,  whereby  it  was  ordered, 
Act,  1848,  pro-  that  George  Pell  should,  on  or  before  the  23rd  day  of 
mediately  ato  January  inst,  or  within  seven  days  after  service  thereof, 
S*i^^S^S*^*  deliver  up  to  Henry  Ernest,  the  official  manager  of  the 
manager,  the      Company,  a  certain  indenture  bearing  date  the  10th  day 

Matter  ahall  di-  ,  , 

lect  that  all  of  October,  1845,  being  or  purporting  to  be  the  parlia- 
longing  to 'the  mentary  contract  of  the  above-mentioned  Company;  and 
£*dSi^ered^  also  a  certain  other  indenture  bearing  even  date  with  the 
by  every  person  first-mentioned  indenture;  and  also  all  deeds,  books,  pa- 
tody  they  may  pers,  and  writings  of  and  belonging  to  the  said  Company, 
Uw^A/Marttt   ^^  *^®  custody,  possession,  or  power  of  the  said  George 

to  make  a  gene-    PqU. 
ral  order,  and 

does  not  em-  The  order  had  been  made  on  an  ex  parte  application. 

power  him  to 
make,  ex  parte, 

an  order  direct-  Mr.  Molins  and  Mr.  Winstanley,  in  support  of  the  mo- 
lar iniuviduaT  tiou,  contended,  that  the  Master  had  no  jurisdiction  to 
iJ^uZ     make  the  order  ex  parte. 

his  cof tody. 

The  Yige-Chakgellob  desired  to  hear  the  case  argued 
first  on  that  question. 

Mr.  Russell  and  Mr.  BaggaUay,  for  the  official  manager, 
contended,  that  the  Master  had  jurisdiction  under  the  18th 
section  of  the  Act  of  ^1848,  providing,  "that  immediately 
after  the  appointment  of  an  official  manager,  the  Master 
shall  by  order  direct  that  all  the  books   of  account. 
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deedsy  instraments,  cash,  bills,  notes,  papers,  and  writings        I860. 
of  and  belonging  to  the  Company,  shall,  within  a  time      ^  j^^  " 
to  be  limited  in  that  behalf,  be  delivered  up,  and  the  ''■■  Wabwmw 
same  shall  accordmgly  be  delivered  up,  bj  every  person    ns  Railway 

in  whose  possession,  custody,  or  power,  the  same  may  be,        L 

to  the  official  manager,  and  shall  be  kept  by  him ;  and  upon  ^"''  ^^^ 
and  immediately  after  the  appointment  of  any  new  official 
manager,  all  the  same  matters  shall  be  in  like  manner 
ordered  to  be  delivered  over  to  him;  provided,  nevertheless, 
that  it  shall  be  lawful  for  the  Master  from  time  to  time, 
and  at  any  time,  to  make  such  order  as  he  shall  think  fit, 
relative  to  the  custody  or  deposit,  either  absolutely  or 
only  for  a  time,  of  such  books  of  account,  deeds,  instru- 
ments, bills,  notes,  papers,  and  writings,  or  any  of  them.'' 
They  also  referred  to  the  66th  section  of  the  same  Act  (a). 

The  Vicb-Cha»cbllob: — 

I  observe  that  this  order  is  specifically  an  order  upon  a 
person  named, — ^not  a  general  order.  Now,  on  looking  at 
the  two  sections  which  have  been  cited  to  me,  there  is  an 
observable  difference  between  them.  The  66th  section, 
which  relates  to  any  sum  or  balance,  books,  papers,  estate, 
or  effects,  in  the  hands  of  any  contributory  trustee,  re- 
ceiver^ banker,  or  agent,  commences  thus:  [His  Honor  read 
the  beginning  of  the  clause  (a).] 

In  the  other  section  (the  28th)  the  words  are:  [His 
Honor  read  them.]  It  appears  to  me  that  the  object  of 
those  who  framed  the  28th  section,  and  of  the  Legislature 
in  passing  it,  must  be  taken  to  have  been,  that  a  general 
direction  should  be  given  at  the  outset  of  the  proceedings 
in  the  Master's  office,  and  that  the  section  was  not  in- 
tended to  be  directed  against  any  particular  individuals. 
I  do  not  think  the  Act  ought  to  be  so  interpreted  (without 
absolute  necessity,  and  I  do  not  see  any  such  necessity)  as 

(a)  See  the  clause  set  out,  ante,  p.  106. 
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1850.        to  render  a  person  liable  to  an  ex  parte  order  of  this 

"  j^^  '      kind  in  derogation  of  private  righta    Therefore,  with  great 

'"*  w^*^'^*  deference  and  respect  for  the  Master's  opinion,  as  well  as  the 

TXB  Railway   opinion  of  the  other  Masters  who  have  been  consulted,  I 

1        must  decide  that  the  order  in  question,  which  has  been  made 

PiLi.*B  Cabb.    ^n(;ipeiy  and  in  every  respect  ex  parte,  and  directed  spe- 
cificallj  against  a  particular  person,  must  be  discharged. 
The  costs  of  both  parties  must  come  out  of  the  estate. 


FA.  8M  A    In  the  Matter  of  Eollmakk's  Railway  Looomotivb  and 
^^  Careiagb  Impbovbment  Compakt; 

AVD 

In  the  Matter  of  The  Joint-stock  Companies  Windino-up 
Acts,  1848  &  1849. 


rhae  An 


Ellis's  Case. 


The  Master  hai  xjLN  order  had  been  made  on  the  22nd  of  January,  1850, 
Older  substitut-  by  Mr.  Ktndersley,  the  Master  acting  in  the  winding  up 
^ OTd«puTOn  ^^ *^®  above  Company,  that  Jane  Ellis,  one  of  the  contri- 
a  oontribntoiy    butories,  should,  within  seven  days  after  the  service  of 

fiar  payment  of  , 

a  caU.  the  order,  pay  to  the  official  manager,  at  his  office,  the  sum 

an  oMtf.  '^  o^  2762w,  such  sum  being  the  balance  appearing  due  from 
the  said  Jane  Ellis  on  her  account  with  the  Company. 
Mrs.  Ellis  was  confined  to  her  room  by  illness,  and  it  ap- 
peared from  a  medical  certificate  that  the  excitement  which 
might  be  produced  by  the  service  of  the  order  personally 
upon  her  would  probably  be  attended  with  danger  to  her  life. 
Under  these  circumstances  the  official  manager  applied 
to  the  Master  for  leave  to  effect  the  service  of  the  order 
on  Mra  Ellis,  by  serving  a  copy  of  it  on  Mr.  Arthur  Chand- 
ler, the  solicitor  appearing  before  the  Master  for  and  on 
behalf  of  her  in  this  matter,  and  by  serving  another  copy 
on  Gilbert  Bolden,  another  solicitor  also  acting  for  and 
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on  behalf  of  Hr&  Ellis  in  this  matter,  and  by  serving  a        ism. 
copy  of  the  order  on  the  dwelling-house  or  place  of  re-      ^  j^ 
sidence  of  Mra  Ellis,  at  No.  49,  Bedford-square,  Brighton ;     Kollmahv'b 
that  such  several  services  be  deemed  good  service  of  the     motiti  ajtd 
said  order  on  Mrs.  Ellis,  for  all  intents  and  purposes  what-  yj^um^. 
soever;  and  that  service  of  the  said  order  be  considered  as    ^  tt; 

BlLIS  8  Ca8B. 

having  been  duly  effected  on  the  said  Jane  Ellis  when  the 
last  service  thereof,  as  before  mentioned,  should  have  been 
made. 

The  Master  certified,  that,  having  considered  the  various 
clauses,  powers,  and  authorities  in  the  said  Acts  respectively 
contained,  he  did  not  think  fit  to  make  such  order,  not 
considering  that  he  had  jurisdiction  in  that  behalf  given 
him  by  the  Acts. 

Mr.  Olasse  now  applied  to  the  Court  for  an  order,  and 
stated  that  the  Master  had  expressed  his  willingness  to 
make  the  order  if  his  Honor  thought  that  the  Master  had 
jurisdiction. 

The  Vice-Chanoelloe  said,  that,  in  his  opinion,  the 
Master  had  jurisdiction  under  the  46th  section  of  the 
Joint-stock  Companies  Winding-up  Act,  1848,  which  em- 
powers the  Master  to  order  the  service  on  any  person,  in 
such  manner  as  he  shall  think  fit,  of  any  order  or  proceed- 
ing in  and  about  the  winding  up  of  the  affairs  of  any  Com- 
pany under  the  Act 


The  following  order  was  made  by  the  Master,  the  form 
having  been  discussed  and  settled  in  the  Record  Office. 

"  February  23rd,  I860. 
In  the  Matter  of  the  Joint-stock  Com- 
panies Winding-up  Act,  1848,  and  of 
Eollmann's  Railway  Locomotive  and 
Carriage  Improvement  Company. 
Whebeas,  by  an  Order  made  by  me  in  this 
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1850. 

1%  rt 

KoLuiAjni's 

Railway  Looo- 

motitb  amj> 

Caabiaob  Ik- 

rCo. 


Buis'flGABI. 


matter  on  the  22nd  dayof  Januaiy,  1850^ 
it  was  ordered,  that  Jane  Ellis,  one  of 
the  contributories  of  the  said  Cknnpany, 
should,  within  seven  days  after  the  ser- 
vice thereof,  pay  to  the  official  manager 
of  this  Company,  at  the  office  of  the  said 
official  mana^r,  at  No.  20,  Paternoster- 
row,  in  the  city  of  London,  the  sum  of 
2762w,  such  sum  being  the  balance  appear- 
ing due  from  the  said  Jane  Ellis  on  her 
account  with  the  said  Company.  Now, 
upon  the  application  of  William  Gh)odchap, 
the  said  official  manager  appointed  in  this 
matter,  and  upon  reading  the  affidavit  of 
the  said  William  Goodchap,  sworn  before 
me  this  23rd  day  of  February,  and  filed 
on  the  file  of  the  proceedings  in  this  mat- 
ter in  my  office,  I  do  order  that  service  of 
the  said  recited  order  upon  Mr&  Jane 
Ann  Christian  Nicolay,  the  daughter  of 
the  said  Jane  Ellis,  at  the  residence  of  the 
said  Jane  Ellis,  situate  at  No.  29,  Bed- 
ford-square, Brighton,  in  the  county  of 
Sussex,  and  upon  Arthur  Chandler,  of 
No.  22,  Paternoster-row,  in  the  city  of 
London,  and  Gilbert  Bolden,  of  44,  Craven- 
street,  Strand,  in  the  county  of  Middle- 
sex, gentlemen,  the  solicitors  acting  for 
and  on  behalf  of  the  said  Jane  EUis,  be 
deemed  good  service  of  such  order  upon 
the  said  Jane  Ellis  (a). 

"  R.  T.  KiNDBllSLBY." 


(a)  See  the  Joint-stock  Com- 
panies Winding-up  Act,  1848,8ec- 
tions  46^  67,  and  87.    The  Mas- 


ter, in  making  the  above  Order, 
deemed  it  expedient  that  the 
services  should  be  made  on  Mr. 
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GhAndler  and  Bir.  Bolden,  as  the 
soliciton  of  Mrs.  Ellis,  from  the 
circumBtances  disclosed  hy  the 
affidayit  of  the  official  manager, 
and  not  as  being  neoessaiy  or  ex- 
pedient in  other  cases  unattended 
by  such  circumstances,  where  one 


substituted  serrice  might  be  suffi- 
cient— The  reporters  are  indebt- 
ed for  the  above  note,  as  well  as 
for  the  form  of  the  Order,  to 
Mr.  Berrey,  Clerk  of  Records  and 
Writs. 


1860. 

In  re 

Kollmarm's 
Bailwat  Loco- 

motiti  ahd 
Gabbiaob  Ik- 
pbothebhtOo. 

Blus'sCasb. 


Besesford's  Case. 


Feb.  21s<. 


JL  HIS  was  a  motion  on  behalf  of  the  official  manager  of  The  deed  of  iei- 
the  above-named  Company,  that  the  name  of  the  respond-  Company  pur- 
ent,  Francis  Marcus  Beresford,  might  be  included  in  the  J^^  bSween 
list  of  contributories,  Mr.  Kinderdey,  the  Master  charged  p««»»  i«fe«™d 
with  the  winding  up  of  the  Company,  having  excluded  him  ed  ai  being 

«        -       .  --       ,  ,  nuDcd  in  a 

under  the  following  circumstances : —  schedule,  of  the 

In  the  month  of  June,  1844,  a  number  of  gentlemen  met  ^^^,^^ 

together  for  the  purpose  of  forming  a  Company  to  carry  ^\^*^"^' 

out  an  invention  of  the  late  Mr.  G.  Augustus  EoUman,  for  and  third  paru. 

the  improvement  of  railway  locomotives  and  carriages.  sch^uiTto  the 

At  this  meeting  a  provisional  committee  were  elected.  howevCT"^ 

On  the  19th  of  June,  that  committee  resolved  that  the  executed  by  nn- 

merotts  penons 

capital  should  be  10,0002.,  which  should  be  raised  by  202.  bendei  thoM  of 
shares,  and  that  an  immediate  deposit  of  2i.per  share  should  thMpart^*" 
be  paid  by  parties  taking  theni.  d^^MUiop- 

On  the  30th  of  July,  1844,  five  shares  were  allotted  to  iaed  the  diiect- 
the  respondent,  pursuant  to  his  application,  numbered  forfeited  the 
respectively  from  122  to  126,  inclusive.     On  the  7th  of  '^^^^J 
August,  1844,  the  respondent  paid  into  the  bankers  of  ^•^  "^^  ^ 

^*       *  '  *^  '^  not  execute  it; 

and  another 
dame  directed  that,  on  a  tranifiur,  the  truufSerree  should  take  on  himielf  the  antecedent  liability  of 
the  tnuuicRor.  An  allottee  of  ihares  paid  hii  depoait  and  tome  calls,  but  did  not  execute  the  deed. 
Hie  directon  declared  his  ihares  forfeited,  and  carried  them  to  the  Company's  share  account,  and  he 
nibmHted  to  the  Ibrfettnze.  On  the  afiain  of  the  Company  being,  several  yean  afterwards,  wound 
np^  under  the  Joint-stock  Companies  Winding-up  Acts,  the  Master  excluded  the  aUottee  from  the 
list  of  "  contributories,'*  holding  that  he  was  rirtuiuly  a  party  to  the  deed,  so  as  to  enable  the  director! 
to  forfeit  his  shares  under  iu  prorisions;  and  that  the  forfeiture  relieyed  him  from  responsibility  in 
respect  of  losses  accruing  before  it  was  declared.    The  Court,  on  appeal,  aifiimed  the  dediion. 


y^/r/t-/y  y< 


^•ic  *  ^x  ;?  J"/^ 
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I860.  the  Company  the  sum  of  lOl,  as  his  deposit  of  2L  per 

jn  re  share. 

^LWAYholh  '^  share  register  was  kept  by  the  Company,  in  which  the 

MOTivB  AMD  respondeut's  name  was  entered  as  a  shareholder,  as  fol- 

fbotbmsvtCo.  lows: — 

BlBISrOBD'g 

Cabm. 


NAMB. 

Retidmoe, 

No.  qf  Sham 

Number 
alkUecL 

Number 
qfSham. 

D^poeiL 

FnuicLi  Hucus  Bereifbrd 

Newcastle 

6 

6 

122  to  126 

£ 
10 

Again,  on  the  9th  of  February,  1845,  Mr.  Beresford  paid 
152.  as  an  instabnent  thereon  of  SL  per  share. 

On  the  18th  of  March,  1845,  a  deed  of  settlement  was 
executed  It  purported  to  be  made  between  the  persons 
therein  referred  to,  as  being  described  in  a  schedule,  of  the 
first  part,  and  certain  persons  whose  names  and  descrip- 
tions were  set  out,  of  the  second  and  third  parts.  It  was 
executed  by  a  large  number  of  persons,  besides  those  who 
were  parties  of  the  second  and  third  parts;  but  there  was 
no  schedule. 

On  the  3rd  of  June,  1845,  the  respondent  paid  a  further 
instalment  of  3L  per  share  on  his  five  shares,  making  in 
all  402.  which  he  had  paid  on  account  thereof,  and  leaving 
a  balance  of  602.  still  due  from  him  to  the  Company. 

The  following  were  the  clauses  of  the  deed  of  settlement 
principally  referred  to: — 

Article  93.  ''  That  no  share  shall  be  transferred,  except 
by  an  instrument  in  such  form,  and  according  to  such  re- 
gulations, as  shall  frt)m  time  to  time  be  prescribed  and 
made  by  the  board  of  directors;  and  every  such  instrument 
shall  contain  proper  covenants  and  agreements,  to  be  en- 
teredinto  upon  the  part  of  the  intended  transferreewith  the 
trustee  or  trustees  for  the  time  being  of  the  said  Company, 
whereby  such  transferree  shall  take  upon  himself  or  herself, 
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and  become  subject  to,  all  contracts,  duties,  and  liabilites,        I860. 
which  in  respect  of  the  transferred  share  or  shares  shall         /^  ^ 
subsist  in  or  attach  to  the  disposer  of  the  same  in  respect  wf^^"*^??!!. 
thereof,  or  to  which  the  disposer  thereof  would  have  been     kotxyi  akd 
subject  and  liable  on  account  thereof,  in  case  no  such  dis-  FBoyixKnCo. 
position  of  the  same  had  been  made.''  BMUBtoBo's 

Article  105.  "That,  if  any  of  the  several  persons  par-  ^abi. 
ties  hereto,  or  whose  names  are  mentioned  in  the  schedule 
hereunder  written,  or  either  of  them,  shall  neglect  or  re- 
fuse to  execute  these  presents  on  or  before  the  18th  day  of 
April  next  ensuing,  it  shall  be  lawful  for  a  board  of  direct- 
ors at  any  time  thereafter  to  declare  in  writing  the  share  or 
shares  of  the  person  or  persons  who  shall  so  neglect  or  refuse 
as  aforesaid,  or  any  of  them,  forfeited  to  the  Company;  and, 
in  that  case,  the  share  or  shares  so  declared  to  be  forfeited 
shall  be  actually  forfeited,  and  shall  thenceforth  belong  to 
the  Company,  freed  and  discharged  from  all  right  or  inter- 
est therein  of  the  person  or  persons  previously  entitled 
thereto,  anything  hereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding." 

The  respondent  never  executed  the  deed,  although  re- 
quired to  do  so;  and,  in  consequence  of  this  omission,  it 
was  resolved,  on  the  19th  August,  1845,  at  a  meeting  of 
the  directors  of  the  Company,  "  That  F.  M.  Beresford,  Esq., 
be  informed,  that  if  he  does  not  sign  the  deed  of  settlement 
of  Eollmann's  Company  previous  to  the  25th  instant,  his 
shares  will  be  forfeited  under  clause  105  of  the  deed.'' 

In  accordance  with  this  resolution,  a  letter  was,  on  the 
19th  of  August)  1845,  written  and  sent  by  the  secretary  of 
the  Company  to  Mr.  Beresford,  inclosing  a  copy  of  the  re- 
solution. 

On  the  26th  of  August,  1845,  the  respondent  made  a 
communication  to  the  Company  in  answer  to  the  secre- 
tary's letter  to  him,  and  with  reference  to  other  matters 

VOL.  IIL  N  n.  0.  8. 
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1850.        mentioned  in  that  letter,  but  he  in  no  way  alluded  to  the  re* 
/n  rt        solution  of  the  board  as  to  the  forfeiture  of  his  shares  for 
B^L^T  Lo<x)-  non-execution  of  the  deed. 
MOTIVE  AHD        gy  ^  resolutiou  passed  at  a  board  of  directors  on  the 

CabriaqsIic- 

pboyxmxktCo.  26th  of  August,  it  was  resolved  that  Mr.  Beresford  s  five 
Bkbbsfosd'b    shares  be  forfeited,  in  consequence  of  his  not  having  sign- 
Casb.        g^j  ^jjg  ^QQ^  ^f  settlement. 

On  the  forfeiture  of  the  shares  they  were  transferred  to 
the  Company's  share  list;  and  in  the  share  account,  under 
date  the  29th  day  of  August,  1845,  the  entry  of  the  for- 
feiture was  made  thus: — 

"  Forfeiture  of  F.  M.  Beresford's  shares,  cancelled  for 
nonpayment  of  call.     Numbers  228  to  232." 

The  cause  of  forfeiture  was,  by  mistake,  wrongly  stated. 
The  numbers  of.  the  shares  were  also  inaccurate. 

At  the  time  when  the  shares  were  declared  forfeited 
the  Company  were  indebted  in  various  siims  of  money, 
some  of  which  still  remained  unpaid,  together  with  the 
other  debts  since  contracted. 

From  the  26th  day  of  August,  1845,  to  the  present 
period,  Mr.  Beresford  had  not  paid  any  sum  or  sums  of 
money  to  the  Company,  or  to  any  person  on  its  behalf,  for 
or  in  respect  of  the  shares,  nor  had  he  in  any  way  claimed 
any  right  or  interest  in  respect  thereof 

The  Master  was  of  opinion,  as  to  the  imperfection  in  the 
deed,  that  the  persons  who  were  intended  to  be  included 
in  the  schedule  were  allottees  of  shares;  and  that,  there- 
fore, the  105th  clause,  although  in  fact  there  was  no  sche- 
dule, ought  to  operate  with  respect  to  all  persons  who  were 
allottees  of  shares;  and  that  it  would  have  been  a  great 
injustice  to  the  Company  to  say,  because  there  happened 
to  be  no  schedule,  they  had  no  power  of  forfeiture,  except 
as  applied  to  the  managers. 

With  respect  to  the  effect  of  the  forfeiture,  the  Master 
said,  that  the  only  question  was,  whether,  when  there  was 
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a  clause  of  forfeiture  duly  acted  upon  hy  the  directors,  and        isao. 

nothing  said  about  the  existing  obligations,  the  forfeiture      ^"j^n^ 

was  to  have  the  effect  of  discharsinff  the  shareholder  alto-     KoLtKAini's 

,1  .,,^,       Railway  Loco. 

gether;  and  that,  frequently,  the  case  was  provided  for  by     xotiyb  avi> 

an  express  clause,  that  the  shareholder  was  not  to  be  exon-  n^TsxEHTGo. 
erated  from  his  liability  up  to  the  time  of  the  forfeiture;    -^^^^^jj^*^ 
but  that  the  provision  at  the  end  of  the  1 05th  clause  of        Cam. 
this  deed,  although  ambiguous,  rather  tended  the  other 
way.    After  hearing  the  question  discussed,  the  Master 
said,  that  in  his  opinion  the  clear  and  just  view  of  the 
case  was  this,  in  the  absence  of  any  clause  on  the  subject, 
that  where  the  Company  chose  to  forfeit  any  shares  for 
the  non-execution  of  the  deed,  or  for  nonpayment  of  calls, 
the  effect  was  to  put  the  Company  in  the  situation  of  the 
original  proprietor,  and  exactly  in  the  same  position  as  a 
transferree  of  those  shares  would  have  been  in ;  and  that, 
in  the  absence  of  any  such  clause  as  the  Master  had  ad- 
verted to,  not  only  was  the  right  to  profit  gone,  but  the 
liability  to  pre-existing  debts  or  losses  also. 

Mr.  Bacon  and  Mr.  Olasse,  for  the  official  manager. — 
The  105th  clause  of  the  deed  had  no  application  to  the 
respondent,  for  he  was  not  named  in  any  schedule  to  the 
deed,  nor  was  he  a  party  to  it.  The  directors  had,  there- 
fore, no  power  given  to  them  by  the  other  shareholders 
to  declare  the  respondent's  shares  forfeited;  axid  Morgan's 
iXLseip)  decided,  that,  to  make  it  binding  on  the  sharehold- 
ers, universal  assent  to  it  must  be  proved,  of  which  there  is 
no  evidence  in  this  case.  As  between  himself  and  the  gene- 
ral bodyof  his  fellow  shareholders,  the  respondent  remains 
liable,  and  his  name  ought  to  have  been  inserted  on  the 
list  At  all  events,  the  forfeiture,  if  authorised,  could  not 
exonerate  him  from  liabilities  which  he  had  then  incurred. 
No  provision  in  the  deed  gives  the  directors  any  power  so 

(a)  1  De  G.  &  S.  760. 
n2 
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1850.       to  exonerate  a  shareholder,  nor  does  it  even  appear  that 
In  re        any  such  exoneration  was  intended  by  the  parties. 

K0LLKAKir*8 

xoTiYB  AND        Mr.  Daniel^  for  the  respondent,  was  not  called  upon. 
Cabbiaqb  Ik- 

PBOYBM  BHT  Co. 

The  Vicb-Chanoellor: — 

Bbbbstobd's 

Casi.  It  is  not  alleged  that  the  resolution  of  the  directors 

was  fraudulent,  colourable,  or  collusive;  nor  was  it  in 
contest  before  the  Master,  whether  the  forfeiture  was  ac- 
cepted or  submitted  to  by  Mr.  Beresford.  On  the  con- 
trary, the  whole  contention  before  the  Master  proceeded 
upon  the  assumption  that  the  declaration  of  forfeiture 
had  been  accepted  and  submitted  to.  In  such  circum- 
stances it  would  be  too  much  to  say,  as  against  Mr. 
Beresford,  that  the  question  can  now  be  raised,  whether 
the  directors  did  or  did  not  act  with  strict  and  perfect  re- 
gularity in  taking  that  step.  I  agree  with  the  Master  in 
the  conclusion  to  which  he  has  come.  Perhaps,  if  it  were 
necessary  to  say  so,  I  should  agree  in  the  steps  by  which 
he  arrived  at  that  conclusion.  The  motion  must  be  re- 
fused, with  costs. 


F^,  23n/.    In  the  Matter  of  The  Trino,  Reading,  and  Basingstoke 

Railway  Company; 

AK]> 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 
Act,  1848. 

Cox's  Case. 

The  share-  X  HIS  was  a  motion  to  dischai^e  an  order  made  by  the 
Tisionally-regu-  Master,  directing  the  appellants,  William  Cox  &  Henry 
^w^X^'  Poore  Cox,  to  pay  6300Z. 

holden  of 

■haree,  and  had  ngned  the  Company's  deeds,  horrowed  of  the  directon  part  of  the  Company's  moniesiy 
to  enaUe  them  to  complete  a  laige  purchase  of  shares  in  the  market,  and  deposited  as  a  ■ecurity  the 
porehased  shares  and  some  of  their  original  shares: — HM,  that  the  monies  borrowed  were  not  due 
from  them  as  members  and  contributories  of  the  Company,  so  as  to  authorise  the  Master  sommArily 
to  order  them,  in  that  character,  to  pay  the  amount  under  the  66th  section  of  the  Joint-stock  Com- 
panies Winding-up  Act,  1848. 
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The  Company  was  projected  and  provisionally  registered        1850. 
in  1845,  and  the  appellants  were  appointed  by  the  provi-        in  re 
sional  directors  to  be  its  sharebrokers.     They  were  also   i2J*„^kd 
allottees  of  shares,  and  signed  the  Company's  deeds.  BAanrosroM 

In  October,  1845,  the  appellants  and  some  other  persons  - — 
agreed  to  purchase  1200  shares  in  the  market ;  and  the 
appellants  applied  to  the  directors,  and  requested  them  to 
advance  a  portion  of  the  purchase-money  on  the  security 
of  the  shares.  After  considering  the  application,  the  di- 
rectors agreed  to  advance  63002L,  upon  a  deposit  of  the 
1200  purchased  shares,  and  a  fiirther  deposit  of  155  shares, 
which  had  been  regularly  allotted  to  some  of  the  purchas- 
ers. The  money  was  accordingly  lent,  and  the  shares 
deposited.  The  cheque  with  which  the  advance  was  made, 
was  signed  by  the  chairman  and  two  of  the  directors,  in 
the  usual  way,  and  was  paid  out  of  the  deposits.  A  me- 
morandum was  at  the  same  time  signed ;  but,  as  it  con- 
tained an  undertaking  to  pay  at  a  fixed  time,  and  was 
not  stamped,  it  was  objected  to,  and  not  received  in  evi- 
dence. 

The  appellants  afterwards  wrote  and  addressed  the  fol- 
lowing letter  to  Major  Lindam,  the  chairman  of  the  Com- 
pany:— 

"  16,  Throgmorton-street,  7th  November,  1845. 

"  Dear  Sir, — ^Twelve  persons,  to  whom  the  Tring  and 
Reading  Shares  you  hold  belong,  are  desirous  of  keeping 
them,  if  you  will  kindly  let  the  loan  go  on  for  one  more 
month  only;  but,  if  you  require  them  to  pay  you  on  the 
14th,  we  must  give  each  of  them  as  early  notice  as  possible 
of  it  The  consequence  of  your  refusal  to  comply  with 
their  request  must  be  that  we  shall  have  instructions  to 
force  them  on  the  market,  and  as  many  more  which  they 
now  hold,  that  were  allotted  to  them  originally. 

"  They  have  every  confidence  in  the  management  and 
future  success  of  the  undertaking,  and  would  be  most  re- 
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1850.        luctantly  compelled  to  make  a  great  sacrifice,  if  jou  decline 
"  j^^  "      granting  this  application. 
The  Triito,  «  We  are,  dear  sir,  yours  faithfully, 

E«ADIKO,AND  ^,,  ^  ,^«^^!!^ 

Basinootokb        "  To  Major  Linbam,  "  W.  &  H.  P.  Cox. 

^'  "  Chairman,  &c.,  &c." 

Cox*8  Case. 

In  February,  1846,  the  appellants  received  the  following 

letter  from  Mr.  Hill,  the  solicitor  to  the  Company: — 

"  Soho-square,  5th  February,  1846. 

"  Dear  Sir, — Your  obligation,  dated  the  28th  day  of  Oc- 
tober, 1845,  for  the  sum  of  63002.  and  interest  having  be- 
come due  some  time  past,  I  am  necessitated  to  call  your 
attention  to  the  subject,  and  shall  be  glad  to  see  you  early 
next  week,  to  talk  the  subject  over,  so  that  your  conveni- 
ence, and  that  of  your  friends,  may  be  consulted  as  much 
as  possible.  Yours  truly,  Gbobge  Hill. 

"  Messrs.  W.  &  Henry  P.  Cox, 

"  Brokers,  Throgmorton-street" 

Mr.  Hill  was  examined  before  the  Master,  and  deposed 
that  the  directors  agreed  to  lend  the  appellants  63002L  up- 
on a  deposit  of  scrip,  and  that  an  interview  took  place  be- 
tween the  appellants  and  Mr.  Hill,  in  order  to  arrange  the 
terms  of  the  loan  and  the  pa3rment  of  the  money  to  them. 

The  arrangement,  according  to  the  evidence  of  Mr. 
Hill,  was,  that  the  appellants  were  to  deposit  1400  shares 
in  the  Company,  and  to  repay  the  money  in  one  month, 
with  interest  at  5i  per  cent 

Other  evidence  was  gone  into ;  and  the  Master,  on  the 
1st  of  February,  1850,  made  the  order  now  in  question, 
and  thereby  found,  that,  on  the  28th  day  of  October,  1845, 
the  sum  of  63002.,  part  of  the  monies  of  the  said  Com- 
pany, was  lent  and  advanced  by  or  on  behalf  of  the  said 
Company  to  them  the  said  William  Cox  &  Henry  Poore 
Cox,  as  members  or  contributories  of  the  said  Company; 
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and  that  they  agreed  to  repay  the  same  to  the  said  Com-  1800. 
panjy  with  interest  at  the  rate  of  62^  per  cent  per  annum  /^  ^ 
from  the  28th  day  of  October,  1845 ;  and  that  the  said  prin-  j^I'^^J^ 
dpal  som  of  63001L,  together  with  interest  thereon  after  the  Basihqstou 
rate  aforesaid  from  the  said  28th  day  of  October,  1845, 
still  remained  dne  and  owing  from  the  said  William  Cox 
&  Henry  Poore  Cox  as  such  members  and  contributories 
as  aforesaid  to  the  said  Company;  and  the  Master  thereby 
ordered,  that  the  said  William  Cox  &  Henry  Poore  Cox 
and  each  of  them  should  pay  to  William  Charles  Wryghte, 
the  official  manager  of  the  said  Company ;  at  his  office. 
No.  4,  Sambrook  Court,  Basinghallnstreet,  in  the  city  of 
London,  on  the  1st  day  of  March,  1850,  the  principal  sum 
of  6S001L  together  with  the  further  sum  of  13652.  for  interest 
thereon,  after  the  rate  of  52.  per  cent  per  annum  from  the 
said  28th  day  of  October,  1845,  up  to  the  said  1st  day  of 
March,  1850.  The  Master  thereby  also  certified  that  he 
found  the  said  sum  to  be  a  sum  in  the  hands  of  the  said 
William  Cox  &  Henry  Poore  Cox,  to  which  the  said  Com- 
pany was  prim&  facie  entitled,  and  to  be  a  sum  which  it 
was  necessary  should  be  paid  by  the  said  William  Cox  & 
Henry  Poore  Cox  as  such  members  and  contributories  as 
aforesaid,  in  order  to  the  winding  up  of  the  affairs  of  the 
said  Company. 

Mr.  Medina  and  Mr.  Fooks^  in  support  of  the  motion. — 
The  section  of  the  Act  on  which  the  Master  acted  in  mak- 
ing the  order,  was  the  66th  (a).  But  that  section  does  not 
apply,  because  the  money  is  not  in  the  hands  of  the  ap- 
pellants as  "  contributories,''  or  in  any  of  the  other  charac- 
ters described  in  the  section.  The  finding  of  the  Master 
is,  in  this  respect,  unsupported  by  any  evidence. 

Mr.  Rus8eUy  Mr.  Lanid,  and  Mr.  Bramwdly  for  the  official 
manager. — ^The  66th  section  of  the  Act  does  not  require 
that  the  money  should  be  in  the  hands  of  a  contributory 

(a)  Set  out  ante,  p.  106. 
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1850.        in  that  character;  in  order  to  give  the  Master  jurisdiction, 

In  re        H  merely  requires  that  he  should  be  a  contributory  and 

iKpura'Ajri)  ^*^®  *^®  money  in  his  hands.    If  more  had  been  required, 

BAuvanou    the  section  would  have  been  expressed  in  similar  terms  to 
aailwat  Co.  . 

those  in  the  Friendly  Societies  Act  (a),  giving  those  societies 

priority,  on  the  bankruptcy  of  their  officer,  over  other  cre- 
ditors, in  respect  of  monies  in  his  hands  belonging  to  the 
society.  That  Act  expressly  confines  its  operation  in  this 
respect  to  monies  in  the  officer's  hands,  "  by  virtue  of  his 
said  office  or  employment,''  and  does  not  extend  to  any 
other  monies  of  the  society  which  he  may  have  as  banker 
or  otherwise;  and  many  questions  have  arisen  on  the 
distinction  (6).  The  present  Act  would  have  contained  a 
similar  qualification,  if  it  had  been  intended  to  introduce 
one.  That  part  of  the  order  which  describes  the  money 
to  be  due  from  the  appellants  '^  as  such  members  or  con- 
tributories"  is  not  necessary  to  support  it,  and,  if  con- 
sidered not  to  be  fully  supported  by  the  evidence,  may  be 
rejected  as  surplusage.  But  it  may  be  fairly  said,  that 
this  loan  would  never  have  been  made  to  the  appellants, 
except  as  contributories.  Moreover,  the  92nd  section  gives 
the  Master  power  to  adjudicate  upon  and  determine  any 
matter  in  contest  between  the  Company  and  any  indi- 
vidual contributories,  which  may  be  necessary  or  proper 
to  be  determined  in  order  to  the  complete  winding  up  of 
the  Company.  Under  this  clause,  therefore,  the  Master 
would  have  jurisdiction,  and  under  the  118th  section  the 
Court  has  the  same  powers  as  would  have  been  exercisable 
in  a  suit  for  dissolution. 

The  Vice-Chanoellob  said,  that  in  his  opinion  the  92nd 
section  did  not  apply.  And,  with  regard  to  the  118th,  his 
Honor  asked  if  a  case  could  be  produced  of  an  ordinary 
suit,  in  which,  after  the  usual  decree  had  been  made  for 

(a)  4  <b  6  Will.  4,  c.  40,  g.  12.        Harris,  1  De  G.  162 ;  and  Ex  parte 

(b)  See  Ex  parte  Whipham^  3  Stamford  Friendly  Society,  IbY^s, 
M.,  D.  &  De  G.  654;  Ex  parU     280. 
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t&king  paxtnership  accounts,  the  Court  had  made  a  sepa-        i860. 

rate  order  for  pa3rment  by  one  partner  of  a  sum  due  from        in  re 

him  for  goods  supplied  to  him  by  the  firm.  iSwii^  ato 

Basiiicwtoki 

Railway  Go. 

At  the  conclusion  of  the  argument  his  Hokob  said — 

There  are  three  phrases  in  this  order,  which  have  been 
contended  to  be  surplusage,  or  immaterial,  or  to  be  capable 
of  rejection,  between  which  there  is,  perhaps,  not  much  dif- 
ference :  one  is  "  such  members  or  contributories ;''  another, 
'^  such  members  and  contributories  as  aforesaid ;"  the  other 
is  "  as  members  or  contributories  of  the  said  Company." 
I  am  of  opinion  that  I  am  not  authorised  to  consider  these 
passages  as  surplusage,  as  immaterial,  or  as  capable  of  be- 
ing rejected.  I  am  clearly  of  opinion  that  the  Master  did 
not  mean  them  to  be  so  considered.  So  far,  I  believe,  I  am 
not  differing  from  the  learned  person  whose  certificate  is 
under  consideration.  The  next  question  is,  whether  these 
passages  are  supported  by  the  evidence.  The  Master  must 
have  considered  them  to  be  the  necessary  or  proper  result 
of  the  evidence  before  him,  according  to  his  construction 
of  it,  or  he  woidd  not  have  inserted  them.  I  am  unable  so 
to  view  the  evidence,  and  I  am  obliged  to  state  and  to  act 
upon  the  effect  that  the  evidence  produces  on  my  own 
mind;  which  is,  not  to  shew  that  the  three  passages  are 
the  true  result  of  the  facts.  The  consequence  is,  that, 
without  entering  into  the  very  important  question,  whe- 
ther, under  this  jurisdiction,  the  Master  may  not  order  the 
appellants  to  pay  over  to  the  Company  this  sum,  if  they 
owe  it,  I  must  discharge  this  order,  and  send  the  matter 
back  to  the  Master  to  review  his  decision.  My  order  will 
be,  that,  without  prejudice  to  any  question,  the  order,  cer- 
tificate, or  report  of  the  Master  be  discharged,  except  so 
far  as  it  finds  that  William  Cox  &  Henry  Poore  Cox  were 
on  the  28th  October,  1845,  and  ever  since  continued  to 
be  and  are  now,  contributories  to  the  Company  and  mem- 
bers of  it,  and  to  refer  it  back  to  the  Master  to  review 
his  certificate  or  report,  reserving  the  costa 
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1850. 

In  re 
Thi  Teiho, 

BbADINO,  AMD 
BASIVaSTOKS 

Railway  Go. 
Cox's  Oasb. 


It  was  ordered  that  the  certificate,  report, 
or  order  of  the  Master  charged  with  the 
winding  up  of  this  matter,  dated  the  1st 
day  of  February,  1850,  be  discharged,  save 
so  far  as  it  found  that  William  Cox  & 
Henry  Poore  Cox  therein  named  were,  on 
the  28th  day  of  October,  1845,  and  had 
ever  since  continued  to  be  and  then  were, 
contributories  or  members  of  the  said  Com- 
pany. 

And  it  was  ordered  that  it  be  referred  back 
to  the  said  Master  to  review  his  said  cer- 
tificate, report,  or  order. 

And  the  Court  did  reserve  the  costs  of  this 
application  until  after  the  said  Master 
shall  have  so  reviewed  his  said  certificate, 
report,  or  order;  and  any  of  the  parties 
were  to  be  at  liberty  to  apply  to  this  Court 
as  they  might  be  advised. 


Fd.  I6th  &  ^^  P^^  Latta, 

March  26<A.  j^  the  Matter  of  The  Royal  Bank  op  Australia; 

AND 

In  the  Matter  of  Thb  Joint-stock  Companies  Winbino-up 
Acts,  1848  &  1849. 

A  petitioner  for  X  HIS  was  the  petition  of  a  shareholder  for  the  usual  or- 
ing  v^  ord^  ^®^  *^  wiud  up  a  banking  Company,  called  the  Royal 
described  in  hi»   gg^jjjj-  ^f  Australia.     The  petitioner  was  described  as  of 

petition  as  of  a  ^  *^ 

place  out  of  the  Edinburgh. 

jnrifdiction  of 
the  Coorty  was 

ordered,  on  the       Mr.  Jomes  Parker  and  Mr.  Cairns  supported  the  pe« 

miggestion  of  .  . 

the  respondent,    tltion. 

to  give  security 

for  costs,  MA, 

preliminary  condition  to  hearing  the  petition. 

Proceedings  had  been  taken  in  Scotland  against  a  member  of  a  Joint-stock  Company,  in  respect  of 
liability  of  this  partnership : — ffdd,  a  proper  case  for  winding  up  the  Company  on  hia  petition. 
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Mr.  Riusdl  and  Mr.  (7.  WehHer^  for  five  of  the  directors^ 
objected^  that,  as  the  petitioner  was  out  of  the  jurisdiction 
of  the  Court,  the  petition  could  not  be  heard  until  he  gave 
security  for  costs;  and  they  cited  Re  Pa88more(a),  and  £a 
parte  Seidler  (6). 

The  ViCB-CuAircBLi.o&  said,  he  did  not  remember  this 
question  to  have  arisen  under  the  Act,  but  that  the  objec- 
tion appeared  reasonable;  and  his  Honor  considered  that 
security  to  the  extent  of  lOOL  ought  to  be  given. 
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Sxparte 

Latta, 

In  re 

Thi  RotaIi 

Bahk  or 

AVSTOALIA. 


The  petitioner  having  given  security  for  costs,  the  peti-    March  26^ 
tioncame  on  to  be  heard  this  day. 

It  appeared  that  an  action  had,  in  the  month  of  October, 
184*9,  been  brought  in  the  Court  of  Session  in  Scotland,  a 
court  of  record  there,  against  the  petitioner  and  other  share- 
holders, to  recover  6000i  from  them  in  respect  of  a  debt 
due  from  the  Company;  that  such  action  was  still  pend- 
ing ;  and  that  similar  actions  were  pending  against  the  pe- 
tioner  in  the  courts  in  Scotland,  to  the  amount  in  the 
whole  of  107,569i  45. 

The  petitioner  gave  the  Company  notice  of  these  pro- 
ceedings, and  required  the  demands  to  be  paid,  or  se- 
curity to  be  given,  to  indemnify  him  against  them  to  his 
satisfaction,  within  ten  days. 

The  Company  did  not  pay,  secure,  or  compound  for  the 
debts,  or  procure  the  actions  to  be  stayed. 

Mr.  James  Parker  and  Mr.  Cairns  asked  that  the  Com- 
pany might  be  wound  up,  under  these  circumstances. 

Mr.  Russell  and  Mr.  C  Webster,  for  the  five  directors, 
made  no  objection  to  the  order. 

VLr.Bacon  and  Mr.Andersony  for  some  of  the  shareholders. 
— ^The  5th  paragraph  of  sect  5  of  the  Winding-up  Act, 

(a)  1  Beav.  94.  (b)  12  Sim.  106. 
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1850,  1848,  provides,  that  the  order  may  be  made  if  any  action 

£x parte  shall  have  been  brought  in  any  of  her  Majesty's  courts  of 

^"^'  record  against  any  contributory  of  a  Company  for  any  debt 

The  Rotal  or  demand  which  shall  be  due  or  claimed  to  be  due  from  or 

Bahk  0? 
AuBTiuuA.     by  such  Company,  and  such  Company  shall  not,  within 

ten  days  after  notice  in  writing  by  such  contributory  of 
such  action  shall  have  been  served  upon  the  Company,  in 
manner  hereinbefore  directed,  with  respect  to  any  judg- 
ment debt,  have  paid,  secured,  or  compounded  for  such 
debt  or  demand,  or  have  otherwise  procured  such  action  to 
be  stayed,  or  shall  not  have  indemnified  the  defendant  to 
his  satisfaction  against  such  action,  and  all  costs,  damages, 
and  expenses,  to  be  incurred  by  him  by  reason  of  the  same. 
A  proceeding  in  a  court  in  Scotland  is  not  within  this 
provision,  and  the  petitioner  has  not  shewn  any  other 
cause  for  winding  up  the  Company.  To  wind  it  up  will, 
in  fact,  be  most  injurious. 

The  Vicb-Chancblloe: — 

This  case  may  or  may  not  be  within  the  5th  paragraph 
of  the  5th  section  of  the  Act:  upon  that  I  give  no  opinion; 
but  in  the  8th  paragraph  is  this  provision, — "  Or  if  any 
other  matter  or  thing  shall  be  shewn,  which,  in  the  opinion 
of  the  Court,  shall  render  it  just  and  equitable  that  the 
Company  should  be  dissolved;" — and  upon  the  construc- 
tion of  that  paragraph,  adopted  by  the  Lord  Chancellor 
in  Spademan's  case  (a),  that  it  must  be  considered  as  re- 
ferring to  cases  ejusdem  generis  with  those  previously 
specified,  I  am  of  opinion  that  this  case  falls  within  the 
section,  and  that  the  petitioner  is  entitled  to  the  order 

he  asks. 

The  usual  order  for  dissolving  and  winding 

up  the  Company  was  made, 
(a)  1  De  G.  &  S.  604. 
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In  the  Matter  of  The  Wobcsstbb,  Tenbuby,  a:nd  Lud-  March  i6M. 
i-ow  Railway  Company  ; 

In  the  Matter  of  The  Joint  Stock  Companies  Windingt 
UP  Acts,  1848  &  1849. 

X  HIS  was  the  petition  of  the  Directors  of  the  above  An  order  had 

Railway  Company  seeking  payment  out  of  Court  of  466/.  ^ind  up  a* 

The  Company,  which  had  been  provisionally  registered,  ^^^^^'^ 

was,  by  an  order  dated  the  7th  day  of  May,  1849,  and  been  placed  on 

made  upon  the  petition  of  William  Cooper,  ordered  to  be  tributoriea, 

absolutely  dissolved  as  from  the  7th  day  of  May,  1849,  S'tor'Std^de 

and  wound  up  under  the  provisions  of  the  Joint  Stock  ^^^^°^  ^ 

Companies  Winding-up  Acts,  1848  and  1849.  cation  of  di- 

An  official  manager  had  been  appointed,  and  had  issued  ^re^e  hold- 

the  usual  notices  fixing  the  2l8t  day  of  December,  1849,  ^7325 S^)' 

as  the  day  for  settling  the  list  of  contributorics.  the  consent  of 

Upon  that  day  several  persons  to  whom  the  circulars  had  manager  and 

been  sent  attended,  and  objected  to  their  names  being  Soner*a^^* 

placed  upon  such  list,  and  the  Master  declined  to  place  evidence  that 

*  ^  ^  *  the  remaining 

the  names  of  any  of  them  upon  the  list  of  contributorics.     shares  could 

Nothing  further  had  been  done  before  the  Master,  nor  of,  and  that 

was  there  any  name  upon  the  list.  hSS^^Tn"* 

The  whole  number  of  shares  allotted  was  7325;  of  these  respect  of  lia- 

1  .  .  .  •  i.  «^«/*         ^1.     I.        bilitiesoftUe 

the  petitioners  were  now  m  possession  of  6480,  as  the  be-  Company, 
neficial  holders.  mSnnt  of  the 

The  petitioners  had  not  been  able  to  obtain  any  informa-  JJ^^^'i^® 
tion  as  to  what  had  become  of  the  845  shares  which  still  re-  official  ma- 
mained  outstanding  and  unaccounted  for.    In  the  course  of  Court  ordered 
the  years  1847  and  1848  they  repeatedly  advertised,  both  ^"^"^d  to 
in  the  London  and  provincial  newspapers,  for  the  allottees  the  petitionera 

^.,-^  -,,.  on  their  un 

of  shares  m  the  Company  to  come  forward  and  receive  pay-  dertaking  to 

account  for  it, 

and  stayed  all 

proceedingH  under  the  winding-up  order. 

VOL.  III.  O  B.  O.  S. 
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1850.        ment  from  the  petitioners  of  divers  Bums  of  money  on  ac- 

/n  re        count  of  their  shares ;  but  no  application  whatever  was  made 

mf  Tbvbu&t,  ^^  behalf  of  the  owners  of  such  845  outstanding  shares,  or 

In  support  of  the  petition,  one  of  the  solicitors  who  had 
acted  for  the  Company  previous  to  its  dissolution,  deposed, 
that  from  his  knowledge  of  the  affairs  of  the  Company 
he  believed  that  the  845  outstanding  shares,  or  the  greater 
part  thereof,  were  mislaid,  lost,  or  destroyed;  that,  under 
and  in  accordance  with  the  direction  of  the  Master,  the 
usual  advertisements  had  been  published  in  pursuance  of 
the  provisions  of  the  above  Acts,  for  all  persons  claim- 
ing to  be  creditors  of  the  Company  to  come  and  prove 
their  debts  before  the  Master;  but  that  no  such  parties  had 
come  in,  nor  had  any  claim  or  demand  been  made  upon  or 
against  the  Company  since  the  date  of  the  order  absolute; 
and  that  the  petitioners  had,  in  fiu^t,  paid  and  discharged 
all  the  debts  and  liabilities  of  the  said  Company,  as  the  de- 
ponent verily  believed  frx>m  his  knowledge  of  the  afiSurs 
thereof;  that  the  466^  formed  part  of  the  assets  of  the 
Company  in  the  hands  of  the  petitioners,  who  paid  it  to 
the  official  manager,  upon  his  appointment.  It  had  been 
paid  into  Court,  and  was  standing  in  the  name  of  the  Ac- 
countant-General, to  an  account  intitled  ^'  The  Account  of 
the  Official  Manager  of  the  Worcester,  Tenbury,  and  Ludlow 
Railway  Company."  The  deponent  also  stated,  that  the  pe- 
titioners had,  out  of  their  own  monies,  paid  very  considerable 
sums,  far  exceeding  in  the  aggregate  466/.,  in  or  towards 
payment  and  discharge  of  the  debts  and  liabilities  of  the 
Company;  and  he  believed  that  the  fiuther  prosecution  of 
the  order  absolute  would  be  attended  with  very  considerable 
trouble  and  expense,  without  bemg  productive  of  any  be- 
nefit or  advantage  to  the  contributories  of  the  Company. 

Mr.  Bussell  and  Mr.  Baggallay  supported  the  petition. 
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Mr.  fViffram  for.  the  original  petitioner,  and  ^  IMO. 


In  re 


Railway  Co. 


Mr.  Glasse  for  the  official  assignee,  consented.  rpg^  Wcoom- 

TIB,  Tbvbubt, 
TheViCE-CHANCBixOR  directed  all  proceedintrs  under  the    ahd  Ludlow 

winding-up  order  to  be  stayed,  and  the  fond  in  Court  to  be 

paid  to  the  petitioners  on  their  undertaking  to  account  for 

it  as  the  Court  should  direct,  and  to  pay  the  costs  already 

incurred  under  the  original  petition,  and  the  proceedings 

consequent  upon  it 


In  the  Matter  of  The  St.  George's   Steam  Packet   Marehi^rd, 
Company;  AjJxdih, 

AVD 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

Henessey's  Executors'  Case. 

X  HIS  was  a  motion  made  on  behalf  of  the  official  mana-  The  deed  of 

gers  of  the  above  Company^  that  the  names  of  the  respon-  a  Joint  Stock 

dents  might  be  placed  upon  the  list  of  contributories.  w^f^at^'* 

By  the  deed  of  settlement  of  the  Company  it  was  pro-  ?^*^*  ^^  ®' 
•;  tranrfer  of  any 

Tided  as  follows :—  share  should 

Article  17.  ^^That  it  shall  be  lawful  for  the  proprietors  by  the  vendor 

in  the  said  Company,  or  their  legal  representatives,  whether  ^^j^^' 

by  marriage,  or  as  executors  or  administrators,  or  legatees,  j}*®^  ^  *•" 

to  sell  and  transfer  to  any  person  or  persons  whomsoever,  clerk  of  the 

aU  or  any  of  the  shares  of  such  proprietor  in  the  property  a  meSJo^^of 

and  funds  of  the  Company ;  and  whenever  any  such  sale  {|^^|J  ^*^ 

and  transfer  shall  be  made,  a  return  or  account  thereof  purchaser ' 

shall  be  made  to  the  clerk  or  the  agent  for  the  time  being  no  part  in 

of  the  said  Company,  and  shall  from  time  to  time  be  entered  J^fJ^^^. 

chased  shans 
for  his  son  without  the  pririty  of  the  latter,  and  the  render  was  permitted  by  the  Company 
to  execute  a  transfer  to  the  son  in  the  books  of  the  Company.  The  son's  name  was  tners- 
upon  registered  as  a  shareholder,  but  he  never  executed  the  instrument  of  transfer,  ieoei?ed 
any  dividend,  or  assented  to  the  transaction,  but  always  repudiated  it.  On  the  Ccminany 
bong  wound  un  eight  years  afterwards  '.—Held,  that  the  estate  of  the  rendor  was  liable  ia 
respect  of  the  soares. 

02 
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1850.        and  regbtered  in  the  books  of  the  said  Company,  on  pay- 
^"TJTriT'      nient  of  the  fee  of  2s.  6A  on  each  share  so  transferred;  and 

jj'"*         the  person  or  persons  to  whom  such  transfer  shall  be  made, 
Steam  Paokbt  shall  be  and  stand  in  all  respects,  and  to  all  intents  and 

1         purposes,  in  the  place  and  stead  of  the  person  or  persons 

^^^"^'^  making  such  transfer,  and  shall  be  liable  to  be  sued  in  an 
action  of  covenant  or  otherwise  for  any  breach  of  the  rules 
and  regulations  of  the  said  Company,  as  fully  and  effectually 
to  all  intents  and  purposes  as  if  such  person  or  persons 
to  whom  such  transfer  or  transfers  shall  have  been  made 
had  been  a  proprietor  or  proprietors  at  the  date  of  these 
presents. 

Article  18.  "And  every  deed  or  transfer,  being  exe- 
cuted by  the  seller  or  sellers  and  the  purchaser  or  pur- 
chasers of  such  share  or  shares,  shall  be  delivered  to  and 
kept  by  the  clerk  of  the  said  Company,  who  shall  enter  in 
a  proper  book  or  books  to  be  kept  for  that  purpose  a  me- 
morial of  such  transfer  and  sale,  and  indorse  the  entry  of 
such  memorial  on  the  said  deed  of  sale  or  transfer,  for 
which  no  more  than  Ig.  ib  to  be  paid,  and,  on  request,  a 
certificate  of  each  share  shall  be  delivered  by  him  to  the 
purchaser  or  purchasers  for  his,  her,  or  their  security,  and 
for  which  certificate  no  more  than  U.  6(L  shall  be  paid ; 
and  until  such  memorial  shall  have  been  made  and  entered 
as  above  directed,  such  purchaficr  or  purchasers  shall  have 
no  part  or  share  in  the  profits  of  the  said  Company,  nor  any 
interest  for  such  fihare  or  shares  paid  to  him,  her,  or  them, 
nor  any  vote  or  votes  in  respect  thereof  as  a  proprietor  or 
proprietors  of  the  Company. 

Art.  21.  "  That  every  person,  who,  being  a  purchaser  of 
any  shares  in  the  capital  of  the  said  Company,  shall  take  a 
transfer  or  assignment  of  such  shares,  and  shall  not,  pre- 
viously to  such  purchase,  have  executed  or  otherwise  ac- 
ceded to  these  presents,  and  shall  not,  at  the  time  of  the 
said  shares  vesting  in  him  in  such  capacity  by  the  means 
aforesaid,  be  a  recognised  proprietor  in  the  Company  in 
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respect  of  any  other  shares  in  the  capital,  shall,  as  to  all        1850. 
dnties,  obligations,  claims,  and  demands  upon  or  against         in  re 
him  in  respect  of  such  shares,  be  considered  as  a  proprietor    g^  georob's 
in  the  Company  from  the  time  of  the  shares  being  so  pur-  Stkam^Pacot 

chased  by  or  becoming  so  vested  in  him  as  aforesaid ;  but,         

as  to  all  profits,  rights,  privileges,  benefits,  and  advantages         cabi. 
to  arise  firom  the  said  shares,  no  such  person  shall  be  con- 
sidered a  proprietor  in  respect  of  the  same  until  he  shall 
have  executed  or  otherwise  acceded  to  these  presents.'* 

The  facts  of  the  case  appear  from  the  following  judgment 
of  the  Master : — 


^'By  the  Bank  Transfer  Book,  p.  38,  it  appears  that  on 
the  22nd  of  October,  1841,  sixteen  25i  shares  were  trans- 
ferred by  the  testator,  Mr.  Henessey,  to  B.  Needham,  and 
those  shares  were  registered  in  the  registry  of  shares 
marked  (2).  The  shares  were  contracted  and  paid  for  by 
Thomas  B.  Needham,  the  father.  He  paid  the  testator 
190^  for  them.  B.  Needham  did  not  sign  the  acceptance 
of  these  shares  in  the  Transfer  Book,  which  every  trans- 
ferree  of  shares  ought,  under  the  deed  of  settlement,  to  do 
for  the  purpose  of  completing  his  title. — (See  sect.  14.) 
B.  Needham,  by  his  affidavit,  sworn  7th  November,  1849> 
denied  that  he  had  ever  purchased  or  contracted  to  pur- 
chase, or  authorised  any  person  to  purchase,  shares  for  him 
in  the  St.  George's  Steam  Packet  Company.  After  the  ar- 
gument by  counsel  on  the  26th  November  last,  interroga- 
tories were  exhibited  to  B.  Needham  and  T.  B.  Needham 
by  affidavit  sworn  the  13th  December,  1849;  and  by  fur- 
ther affidavits  sworn  the  21st  January,  1850;  they  an- 
swered those  interrogatories. 

'<  The  case  they  make  is,  that,  in  November,  1841,  T.  B. 
Needham  purchased  the  shares  in  question,  and  paid  the 
testator  for  them;  that  he  purchased  them  without  any 
communication  with  B.  Needham,  intending  to  do  his  son 
a  benefit  by  the  gift  of  them ;  that  he  informed  his  son  by 
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18gO.^      letter  some  time  in  NoTember  of  the  pmrchase ;  that  the 

In  re        gon  in  December  following,  when  on  a  visit  to  him,  stated 

St.  Giobqs'b   in  strong  terms  that  he  would  have  nothing  to  do  with  the 

®*"^(^;^°"'  shares,  and  assigned  as  a  reason  his  belief  that  the  Company 

,      was  in  pecuniary  di£5culties ;  and  the  evidence  as  to  subse- 

Casi.  quent  conduct  or  notice  to  the  son  is,  that  he  did  not  act,  and 
received  no  information,  by  notices  of  calls,  meetings,  or  other- 
wise, of  his  being  in  the  Company's  books  as  a  transferree. 
I  apprehend  that  there  is  nothing  in  this  case  upon  which 
the  law  of  principal  and  agent  can  be  applied ;  the  ques- 
tion is  gift  or  no  gift.  There  must  be  two  parties  to  a  gift, 
donor  and  assenting  donee — ^^  nolenti  mm  fit  donum^  The 
donee  in  this  case  was  dissentient,  in  strong  terms  refusing 
the  gift ;  he  did  nothing  whatever  subsequently  to  adopt 
the  gift  in  terms  or  virtually. 

^  The  official  managers  now  call  for  my  decision  upon  the 
inclusion  of  the  executor  of  Mr.  Henessey  in  the  list  In- 
stead of  pursuing  the  course  pointed  out  for  vendors  and  pur- 
chasers by  the  18th  section  of  the  deed  of  settlement,  the 
Company  adopted  a  practice  by  transfer  m  the  book  of  the 
Company,  in  which  were  printed  foims,  the  vendor  and  pur- 
chaser signed  this  form,  the  one  as  transferring  the  other  as 
accepting  shares.  In  the  present  case  the  testator  signed 
the  transfer  in  the  Company's  books  and  received  his  pmv 
chase-money ;  the  Company  accepted  R.  Needham  as  his 
transferree,  and  from  October,  1841,  treated  him  as  the 
shareholder  by  sending  him  letters  and  notices.  At  the  end 
of  about  eight  years,  the  Company,  i.  e.  the  official  managers, 
claim  the  executors  of  the  testator  as  their  partners  and  eaor 
tributories.  I  cannot  think  that  they  are  entitled  to  include 
them  in  the  list ;  as  between  the  Company  and  the  testator 
B.  Needham  was  substantially  accepted  as  transferree,  and 
the  partnership  between  the  Company  and  the  testat^nr  was 
put  an  end  to,  according  to  the  intention  Mid  tmderstanding 
of  both  parties.  T.  E.  Needham,  the  father,  it  may  be  con- 
tended, is  the  proper  person  so  included.     On  the  last 
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In  re 

Thi 

St.  Qbobqi'i 


HnnsBBT'f 
Cass. 


aigament  I  expressed  my  opinion,  that  I  could  not  make        1S50. 
the  executors  of  Mr.  Henessej,  the  yendor,  pay  the  costs  of 
S.  Needham;  as  between  the  executors  and  the  Company  I 
give  no  costs,  because  1  think  both  acted  irregularly.    The  Steam  Packm 
former  ought  to  have  obtained  the  signature  in  their  book 
of  R.  Needham;  had  they  required  it,  the  present  state  of 
things  would  have  been  prevented;  so  I  think  that  the 
vendor  ought  to  have  seen  that  his  transfer  was  complete. 
I  have  read  over  again  the  affidavit  of  R.  Needham,  I  can- 
not consider  him  in  any  other  light  than  as  a  mere  stranger^ 
brought  here,  as  regards  any  conduct  on  his  part,  with- 
out the  least  foundation;  1  do  not  think  there  was  any 
obligation  on  him  to  give  the  Company  notice  that  he  re- 
fused the  shares.     I  must  give  him  costs,  as  between  party 
and  party,  against  the  official  managers. 

J.  W.  F.,  26th  Feb.,  1850." 

Mr.  Bactm  and  Mr.  J.  V.  Prior  m  support  of  the  appeaL 
By  permittmg  Mr.  Henessey  to  execute  the  transfer  in 
the  book,  the  Company  did  not  relinquish  their  claims 
upon  Mm.  No  such  relinquishment  could  arise  or  be  im- 
pfied  until  the  transferree  had  also  executed  the  transfer. 
The  contention  on  the  other  side  must  be,  that  die  o&cen 
of  the  Company,  by  allowing  Mr.  Henessey  to  sign  the  deed 
in  the  book,  extinguished  sixteen  shares  in  the  Company. 

Mr.  Malins  and  Mr.  Surrage  for  the  respondents.— The 
Company  must  by  their  acts  be  taken  to  have  adopted  Mr. 
Needham  the  son.  If  they  chose  to  do  so,  without  takmg 
care  to  have  a  binding  contract  between  themselves  and 
him,  that  was  then:  fault  They  might  have  refused  to 
lennit  one  party  to  execute  the  transfer  alone.  As  they 
did  not  think  proper  to  prohibit  this,  they  cannot,  afler  so 
great  a  lapse  of  time,  say  that  this  transfer  was  not  valid. 


March  2Srd, 


Mr.  Baccny  in  reply. 


Cur.  adv.  vult. 
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Jf^      The  Vice-chancellor  :— 

rpg^  In  this  case  I  consider  the  effect  of  the  evidence  as 

St.  Qimbos's    being  to  shew  that  Mr.  Needham's  son  was  the  person 
Co.  of  that  name  mentioned  in  the  instniment  purporting  to 

HBNxsssT'fl     ^^  <^  instrument  of  transfer  to  him  of  the  shares  in  ques- 
AwUlsth     ^^"'  ^^^  ^^^  ^®  ^^^  ^  stranger  to  the  transaction,  did  not 
authorise  it,  has  never  assented  to  it,  and  has  effectually 
disclaimed  and  rejected  it.     Mr.  Needham,  the  father,  is 
not  a  party  to  the  controversy,  and  he  was  a  witness,  not 
a  party,  in  the  Master^s  office.    I  must,  therefore,  for  every 
present  purpose  lay  him  out  of  consideration,  except  as  a 
witness,  and  treat  the  contest  as  being  merely  between  the 
Company  or  the  official  managers  on  the  one  hand,  and  Mr. 
Henessey's  personal  representatives  on  the  other.    Now,  in 
this  contest,  the  first,  if  not  the  only  important,  question 
that  arises,  as  it  appears  to  me,  is  whether  Mr.  Henessey 
is  to  be  considered  as  having  made  or  concurred  with 
Mr.  Needham,  the  father,  in  making  to  the  Company, 
through  their  agent  or  agents,  a  representation  that  Mr. 
Henessey  and  Mr.  Needham,  the  son,  had  contracted  toge- 
ther for  the  purchase  by  the  latter  fix)m  the  former  of  the 
shares  in  dispute;  and  this  question  musty  I  think,  be  an- 
swered in  the  affirmative;  I  conceive  that  the  agent  of  the 
Company  must,  as  between  the  Company  on  the  one  hand 
and  Mr.  Henessey  and  his  estate  on  the  other,  be  considered 
as  having,  during  all  the  time  of  which  it  is  material  to  take 
notice,  believed,  and  been  entitled  to  believe,  in  the  ac- 
curacy of  that  representation.     I  consider,  therefore,  that 
the  acts  equally,  and  the  inaction,  of  the  Company  during 
the  whole  period  that  it  can,  for  any  present  purpose,  be 
material  to  consider,  must,  with  reference  to  the  disputed 
shares,  be  viewed  as  induced  by  what  was  so  represented 
to  them,  and  therefore  as  not  affecting,  to  the  Company's 
prejudice,  the  question  now  before  the  Court     If,  indeed, 
it  had  been  shewn  that  the  Company,  or  any  agent  of  the 
Company,  had  with  knowledge  or  notice  of  the  disavowal 
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and  difldaiiiier  by  Mr.  Needham,   the  son,    acted  in  a        18^0. 
manner  not  fidrlj  consistent  with  the  official  manager's         /„^ 
present  contention,  the  case  might  have  stood  in  a  posi-   ^    J"'    , 
tion  importantly  different,  but  no  sach  thing  has  been  Smx  Paokm 

shewn.     So  viewing  the  case^  I  am  unable  to  consider  Mr.         1 

Henessey's  representatives  as  entitled  to  impute  to  the  Com-  ^^]^^*' 
pony,  or  any  agent  of  the  Company,  misconduct  of  any 
kind,  either  in  die  shape  of  negligence  or  de&ult,  or  other- 
wise. And  the  representation  of  &ct  which,  as  I  have 
said,  I  think  myself  bound  constructively  and  judicially 
to  ascribe  to  Mr.  Henessey,  having  proved  inaccurate  and 
without  sufficient  foundation,  the  consequence,  as  the  matter 
appears  to  my  mind,  is,  that  the  official  managers  are  en- 
titled to  say  to  Mr.  Henessey's  representatives,  that  Mr. 
Henessey  continued  at  his  death,  for  every  present  pur- 
pose, the  proprietor  and  holder  of  the  shares.  This  case  is 
perhaps  one  of  some  hardship,  nor  is  it,  I  think,  free  from 
difficulty:  circumstances  that  necessarily  have  not  dimi- 
nished the  hesitation  with  which  I  have  concluded  upon 
pronouncing  an  opinion  differing  from  a  judgment  that  I 
respect  and  value  highly.  The  costs  of  both  parties  must 
come  out  of  the  estate,  and  the  case  must  be  referred  back 
to  the  Master  to  review  his  report  as  to  Mr.  Henessey. 
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March  25th,   In  the  Matter  of  Tfl&  BoBOUGH  of  St.  MARYLSBOint 
Joint-stock  Banking  Company; 

In  the  Matter  of  Thb  Jointhstock  Companieb  Winding- 
up  Acts,  1848  &  1849. 

Stanhope's  Case. 

The  deed  of  J-  HIS  Was  a  moticm  by  way  of  appeal  from  the  deckion  of 
TjoSt  Sto^  **^  Master  (Mr.  -CjiAr*&y),  whereby  the  name  of  the  ^h 
Banking  Com-  pdlant^  Colonel  Lacester  Stanhope,  had  been  placed  upon 
the  list  of  contributories  of  the  above  Company,  without 


ed  a  Btipnlft- 
tion,  that  in 
all  caaee  not 
prorided  for 
by  that  or  any 
supplemental 
deed  of  settle- 
ment, the  di- 
rectors might 
ac  in  such 
manner  as  to 
promote  the 
interests  and 
welikre  of  the 
Company : — 
^Te^  that 
this  clause 
did  not  enable  shall  be  lawftil  for  the  said  general  directors  to  act  in  such 

manner  as  may  appear  to  them  best  calculated  to  promote 


^qualification,  in  respect  of  fifty  shares. 

The  nature  of  the  Company,  and  some  of  the  provisions 
of  its  deed  of  settlement,  are  detailed  in  Davidson* t  easey 
ante,  p.  25. 

The  provisions  of  the  deed  chiefly  r^ed  upon  in  the  pre- 
sent case  were  the  following: — 

*^  90.  That  in  all  cases  not  provided  for  by  this  or  some 
BupplemeBtaiy  deed  of  settlement  of  the  said  Company,  it 


to  cancel  the 
shares  of  a 
retiring  di- 
rector, so  as 
to  exempt  him 
from  respon- 
sibility; but 
that,  on  the 
Company  be- 
ing wound  up 
upwards  of 
ten  years  after 
such  a  cancel- 


the  interest  and  wel&re  of  the  said  Company;  and  for  the 
better  guidance  of  the  said  general  directors  in  their  ma- 
nagement and  superintendence  over  the  property,  affairs, 
and  concerns  of  the  said  Company,  it  shall  be  lawful  for 
them  to  make,  from  time  to  time,  whatever  rules,  bye-laws, 
or  provisional  regulations  they  may  think  expedient,  so  as 
the  same  be  not  inconsistent  with,  or  repugnant  to,  any  of 
tirinff  director  ^^^  express  provisions  contained  in  these  presents,  or  to  be 
was  properly  contained  in  any  supplementary  deed  thereto,  or  to  the  fun- 
placed  upon  1  •  •  t  ••  ft  •  t  r>t 
the  list  of        damental  prmciples  or  constitution  of  the  said  Company,  as 

contributones.  gj-p^eegly  established  and  declared  thereby,  and  at  any  time 
or  times  to  alter  or  repeal  all  or  any  of  the  said  rules,  bye- 


T^/^^J- 


^^^<L  /^J.y^4f^^. 


..  '.'f. 


/j^j^ 
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UwB,  or  pronsianal  regulationa  ao  to  be  made,  and  which        I85a 
shall  not  hare  been  establiahed  or  ijusorporated  into  any        jnre 
supplementary  deed  of  settlement  of  the  said  Company^  but    ^Jj^*^ 
BOf  nevertheless,  that  two-thirds  of  the  general  directors  at  notoL  BxmMa 
least  shall  concur  in  every  such  repeal,  alteration,  or  varia-         

^^"^  Caw. 

^'91.  That  it  shall  be  kwful  for  the  general  directors  of 

the  said  Company  for  the  time  being,  but  with  the  consent 
of  some  general  meeting  of  the  proprietors,  to  make  any  new 
orders,  rules,  laws,  reguktions,  or  provisions  for  the  better 
management  of  the  said  Company  and  the  business  there- 
of, and  to  amend,  alter,  repeal,  or  make  void  all  or  any  of 
the  clauses  and  articles  contained  in  these  presents,  or  to 
be  contained  in  any  future  deed  or  deeds  relating  to  or  re- 
gulating the  affairs  of  the  said  Company;  provided  that  no 
order,  rule,  law,  regulation,  provision,  matter  or  thing,  shall 
be  made,  done,  or  entered  into,  releasing  or  tendii^  to  re- 
lease any  proprietor  firom  his  or  her  liability  to  the  said 
Company,  or  affectii^  the  interests  of  the  proprietors  in  the 
profits  thereoi^  or  repealing  or  altering  the  provision  m  these 
presents  contained  for  the  dissolution  of  the  said  copartnei^ 
dbip,  and  provided  also  that  no  resolution  of  any  general 
meeting  of  proprietors  consenting  to  the  alteration  or  repeal 
of  any  clause  or  article  contained  in  these  presents  or  in 
any  supplementary  deed  thereto,  shall  be  valid  or  effectual, 
miless  notice  in  writing  of  an  intention  by  the  general  di- 
rectors to  propose  such  alteration  or  repeal  shall  be  sent  to 
the  proprietors  of  the  said  Company  (in  the  way  hereinafter 
provided  for  in  the  case  of  notice  to  the  proprietors),  at 
least  one  calendar  month  previous  to  the  meeting  at  which 
such  alteration  or  repeal  is  intended  to  be  proposed;  and 
unless,  also,  a  resolution,  approving  of  eveiy  such  altera^ 
tion  and  repeal,  be  not  only  passed  at  such  general  meetings 
but  be  confirmed  at  a  subsequent  extraordinary  general 
meeting.  Notice  in  writing,  expressing  the  object  and  pur* 
pose  of  such  extraordinary  meeting  shall  be  sent  to  the 
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1850.        proprietors  at  least  ten  days  previous  to  the  day  to  be  ap- 
In  re        pointed  for  the  holding  of  such  extraordinary  general  meet- 

St.  Maktli-     •^  M 

nooK  BAnmro 

Go.  The  appellant  was  one  of  the  directors  named  in  the  deed 

Stakhopi's  ^^  settlement,  and  executed  the  deed  in  respect  of  fifty  shares 
Gin.        which  stood  in  his  name. 

In  April,  1838,  a  discussion  arose  at  the  Board  of  Direc- 
tors, in  the  course  of  which  the  appellant  and  another  di- 
rector protested  against  a  system  of  re-discounting  bills 
which  had  been  adopted;  and  the  majority  of  the  Board 
disagreeing  with  them  on  this  point,  the  appellant  commu- 
nicated to  the  directors  his  wish  to  retire  fix>m  the  direc- 
tion and  proprietorship. 

At  a  meeting  of  the  directors  held  on  the  9th  of  May, 
1838,  the  following  entry  in  the  Minute  Book  was  made: — 

<'  Terms  of  Colonel  Stanhope's  retirement  fix>m  the  direc- 
tion:— 

'^  Colonel  Stanhope's  shares  to  be  taken  at  par,  with  divi- 
dend to  day  of  transfer,  if  realised.  Release  and  indemnity 
may  be  arranged  by  the  solicitors  of  the  parties,  and  his  pn>- 
portion  of  attendance  fees  to  be  paid  up  to  the  time  of  his 
retirement,  when  the  same  shall  have  been  voted. 

(Siffned)y  ^<  Frangis  Chables  Ekowles,  Chairman.'* 

The  following  entry  was  made  in  Colonel  Stanhope's  ac- 
count in  the  Stock  Account  Ledger: — 

''Dr.  1838,  May  19th,  Stock  for  amount  canc6&</ fifty 
shares,  650/1" 

A  new  director  was  appointed  in  the  place  of  the  ap- 
pellant, but  it  did  not  appear  that  his  shares  were  ever 
re-issued. 

On  the  11th  June,  1849,  the  Master,  after  argument,  ex- 
cluded Colonel  Stanhope's  name  firom  the  list.  On  a  re- 
hearing, after  the  decision  of  the  Lard  Chancellor  in  Morgan^ s 


Case, 
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caMe(a)^  the  Master,  on  the  I5th  Febniaiy,  1850,  restored        1850. 

the  appellant's  name.  /„  re 

8t.  Mabtls- 
The  Master  said,  that  the  matter  stood  thus:— Colonel     bom  Jonra- 

Stanhope  had  executed  the  deed  for  fifty  shares,  and  there-  Co. 

fore  he  and  all  the  other  parties  who  executed  the  deed  un-  grAHHOPi'i 
der  their  hand  and  seal  bound  themselves  together  as  a 
partnership  and  co-shareholders  in  the  concern.  Then  came 
the  question  whether  the  act  done  by  Colonel  Stanhope  and 
his  co-directors  could  operate  as  dissolving  that  qpntract, 
which  was  made  under  the  hand  and  seal  of  Colonel  Stanhope 
and  the  other  parties.  Of  course,  if  there  were  in  the  deed  a 
sufficient  authority  given  by  the  Company  to  the  directors 
to  do  that,  it  would  be  good.  Therefore  the  question  was, 
whether  the  deed  gave  them  authority  to  do  it,  because  the 
doctrine  of  acquiescence  could  not  be  held  to  apply,  having 
regard  to  the  decision  in  Morgarii  case.  With  regard  to 
the  "cancellation"  of  shares  specifically,  there  appeared  to 
be  nothing  whatever  in  the  deed.  There  was  a  clause  relat- 
ing to  the  forfeiture  of  shares,  but  that  was  only  for  non- 
payment of  calls.  This  was,  however,  not  a  proceeding  for 
non-payment  of  calls.  Here  the  directors,  hondfdej  (as  far 
as  it  appeared),  disagreeing  in  their  view  of  a  certain  course 
of  management  in  re-discounting  or  some  matter  of  that  kind, 
agreed  that,  rather  than  have  that  disunion  which  would 
be  veiy  detrimental  to  the  bank.  Colonel  Stanhope  and  Mr. 
SerreU  should  not  only  cease  to  be  directors  but  to  be 
shareholders,  and  should  be  paid  out  in  fact.  There  was 
no  clause  in  the  deed  authorising  such  a  transaction.  The 
clause  in  the  deed  chiefly  relied  on  was  the  90th  clause, 
that  in  all  cases  not  provided  for  by  the  deed  or  some  sup- 
plemental deed  of  settlement  of  the  said  Company,  it  should 
be  lawful  for  the  general  directors  to  act  in  such  manner  as 
might  appear  to  them  best  calculated  to  promote  the 
interests  and  welfare  of  the  Company.  That  clause  con- 
ferred a  general  power  upon  them,  whenever  there  was  a 

(a)  1  H.  &  T.  320;  1  Mac.  &  G.  225 ;  1  De  G.  &  S.  774. 
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1S50.        cftse  not  provided  for^  to  act  in  such  manner  as  might 
Inrt        appear  to  them  best  calculated  to  promote  the  inter*- 
^ira^Jow^   est  and  welfare  of  the  Company.     Now  the  present  case 
tfocK  Ba9kiv«  was  certainly  not  provided  for  by  the  deed;  and  if  the  90th 
— 1         clause  stood  alone,  it  might  be  a  question,  whether  it  would 
Cam.   '    ^^  sufficient  to  justify  the  directors  in  actually  dissolving 
the  contract  which  had  been  made  under  hand  and  seal 
between  Colonel  Stanhope  and  the  other  parties  in  the 
concern.     The  Master  thought  it  would  be  a  strong  con- 
clusion \o  say  that  it  could.    In  Taylor  v.  Hughes  (a)  there 
was  a  dictum  no  doubt  of  Sir  E.  Sugden  which  tended  to 
support  such  a  view.     Whether  in  that  case  the  party  had 
actually  executed  the  deed  did  not  distinctly  appear.     As 
far  as  the  dictum  went,  no  doubt  it  was  an  authority  which 
went  to  shew,  in  Sir  E,  SugderCs  opinion,  that  the  directors 
would  have  power  to  do  it    But  there  was  in  this  case  what 
did  not  occur  m  Tayhr  v.  Hughes^  or,  as  it  appeared,  in  any 
of  the  cases  that  bore  on  this  question,  v!z.  a  clause  (the  91st) 
which  gave  power  to  the  general  directors  with  the  consent 
of  a  general  meeting  to  do  certain  acts,  so  as  to  bind  the 
Company  at  large,  although  not  present  at  that  meeting, 
provided  that  no  order,  rule,  law,  regulation,  provision, 
matter  or  thing  should  be  made,  done,  or  entered  into,  re- 
leasing or  tending  to  release  any  proprietor  from  his  or  her 
liability  to  the  Company.    Suppose  a  general  meeting  had 
been  convened  of  the  directors  and  of  the  proprietors  at 
large,  to  which  meeting  it  had  been  proposed  that  this  act 
shoidd  be  done  of  discharging  Colonel  Stanhope,  and  dis- 
solving the  partnership  contract  between  him  and  the  rest 
of  the  Company,  could  that  meeting  have  done  it  in  the 
fiu^e  of  this  proviso  ?    It  appeared  impossible  even  for  such 
a  meeting  of  the  proprietors  at  large  in  conjunction  with 
the  general  directors  to  do  so.     If  they  could  not  do  it,  it 
could  hardly  be  supposed  that  the  90th  clause  of  the  deed 
could  be  so  construed  as  to  give  the  directors,  without  a 
general  meeting,  a  larger  power  than  was  given  to  the  di- 

(fl)  2  J.  &  L.  53. 
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rectors  with  the  concurrenoe  of  a  general  meeting  of  the        1850. 

proprietors.    It  would  require  a  moet  explicit  and  distinct        j^^ 

enunciation  of  such  an  intention  to  justify  any  one  in  com-    ^^jj,^ 

ing  to  the  conclusion  that  such  was  the  true  construe-  fioosBAnow 
T^                                                                                      •                             Co. 
tion  of  the  deed.    Rejecting,  therefore,  the  notion  of  ac-         L 

quiescence  arising  from  the  entiy  in  the  books,  and  no  ^^^^ 
doubt  made  perfectiy  bond  fide,  and  not  challenged,  the 
Master  felt  boimd  to  come  to  this  conclusion  (although  re- 
Inctantiy),  that  Colonel  Stanhope  must  be  placed  on  the 
list  as  a  shareholder  for  his  fifty  shares.  The  Master  also 
observed,  that  there  was  another  argument,  which,  although 
not  by  any  means  condusiye,  had  some  degree  of  weight. 
Colonel  Stanhope  and  Mr.  Serrell  had  strongly  objected  to 
a  particular  course  of  management.  The  effect  of  their 
going  out  of  this  concern  was  to  leave  the  business  of  the 
Company  at  large  under  a  course  of  management  of  which 
they  entirely  disapproyed,  and  which  they  thought  very 
detrimental  Now,  it  might  be  asked  what  right  had  they, 
being  directors,  instead  of  bringing  the  matter  before  a 
general  meeting  of  pn^rietors  (where  it  might  be  decided 
whether  this  was  a  proper  and  beneficial  course  of  manage- 
ment or  not,  and  when  it  might  have  been  corrected  if  it 
was  thought  wrong,)  to  make  this  arrangement  with  their 
co-directors,  in  consequence  of  something  of  which  they 
so  much  disapproyed,  as  not  to  think  it  safe  for  themselves 
to  remain  proprietors.  Without  saying  that  this  was  a 
conclusive  reason,  it  afforded  rather  a  strong  argument 
which  might  be  used  in  conjunction  with  the  precise  laa- 
guage  of  the  deed  of  settiement  itself,  as  a  reason  why  it 
would  not  be  just  to  discharge  Colonel  Stanhope.  Thore 
was  also  this  to  be  observed :  suppose  this  could  operate 
as  a  dissolution  of  a  contract  between  the  parties,  it  could 
not  operate  retrospectively.  If  it  was  operative,  it  could 
only  operate  firom  the  time  when  it  was  done,  and  it  was 
difiicult  to  see  how  they  could  discharge  him  from  liability, 
at  least  up  to  that  time. 
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1850.  Mr.  MaUns  and  Mr.  Sauthgaie  in  support  of  the  appeal. 

/„y^  — ^The  case  is  governed  by  the  authority  of  Tayhr  v. 
St.  Maetm-  Hughes  (a),  and  the  only  circumstance  by  which  the  Master 
PTooKBAvuva  thought  the  cases  distinguishable  was  that  of  the  deed  in 

1         this  case  containing  a  proviso  (in  the  9l8t  article),  that 

^  cItnL* '  ^^  order,  rule,  or  provision  should  be  made  at  a  general 
meeting;  under  the  previous  part  of  the  article,  releasing  or 
tending  to  release  any  proprietor  firom  his  liability,  or  af- 
fecting the  interests  of  the  proprietors  in  the  profits.  It  is 
clear,  however,  that  this  proviso  is  merely  a  qualification 
of  the  previous  part  of  the  clause  which  enables  meetings 
of  proprietors  to  make  new  general  rules  for  the  govern- 
ment of  the  Company,  and  was  not  intended  to  apply 
to  the  exercise  by  the  directors  of  the  functions  and  duties 
entrusted  to  them  in  particular  cases  by  other  parts  of  the 
deed.  If  it  were  construed  in  the  latter  sense,  it  would 
contradict  many  other  parts  of  the  instrument,  for  it  can- 
not be  doubted  that  the  exercise  of  many  of  the  powers 
expressly  conferred  upon  the  directors,  would  tend  to  re- 
lease proprietors  firom  their  liability,  and  to  affect  their 
interests  in  the  profits.  The  veiy  act  of  transferring  pro- 
prietors' shares,  under  the  express  provisions  of  the  deed, 
would,  of  course,  release  these  proprietors. 

Confining,  therefore,  the  restriction  in  the  91st  section  to 
its  proper  application,  the  case  is  completely  governed  by 
Taylor  v.  Hughes  (a)y  a^d  is,  indeed,  a  much  stronger  case, 
because  there  is  in  the  deed  in  this  case  the  provision  of  the 
90th  section,  empowering  the  directors  generally  to  act  in 
such  manner  as  may  appear  to  them  best  calculated  to 
promote  the  weUare  and  interests  of  the  Company. 

Mr.  Lhyd  and  Mr.  HeihmngtOTiy  for  the  official  manager, 
were  not  called  upon. 

(a)  2  J.  &  L.  25. 
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The  Vicb-Chanc£Llor: 


1860. 


In  re 
8t.  Martm- 
Boira  JofHT- 


Stavbopi's 
Cask. 


This  seems  a  hard  case  if  the  transaction  was  (as  the 
counsel  have  admitted  it  to  have  been)  fiurly  intended* 
Far  be  it  fiom  me  to  say,  or  to  suggest,  that  the  admission  "*^  ^**"* 
was  hastily  made,  or  to  say  or  suggest  that  the  transaction 
was  unfiurly  intended. 

Still,  assuming  its  fiumess  in  point  of  intention,  it  is  im- 
possible for  me  to  disturb  the  conclusion  at  which  the  Mas- 
ter has  arrived,  for  I  think  it  accurate.  In  my  judgment  the 
transaction  was  beyond  the  powers  conferred  on  the  di- 
rectors by  the  90th  clause  of  the  deed.  It  is,  therefore, 
unnecessary  to  give  an  opinion  upon  the  construction  of 
the  91st  clause.  I  should  have  possibly  come  to  the  same 
conclusion  if  Colonel  Stanhope  had  not  been  a  director; 
but  as  he  was  a  director,  I  arrive  at  it  with  less  difficulty. 

I  cannot  overrule  the  decision  of  the  Master;  but  as 
the  Master  had  previously  formed  a  different  opinion  from 
that  on  which  he  ultimately  acted  I  do  not  think  it  a  case 
for  costs. 


In  the  Matter  of  The  Direct  Exeter,  PLYMOtJTH,  and   March  25tt. 
Devonport  Railway  Company  ; 


In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 


Roberts'  Case. 


This 


was  a  motion,  by  way  of  appeal  from  the  decision  a  penon  who, 
of  the  Master,  that  the  name  of  the  appellant,  Mr.  Roberts,  ^  ufbroome  a 
might  be  removed  from  the  list  of  contributories.  member  of  a 

^  provUional 

committee  of  a  proTisionally  registered  Railway  Company,  consented  by  a  letter  with  a 
postscript,  to  the  effect  that  the  acceptance  must  be  taken  subject  to  Mb  approval  of  the 
plans,  and  that  he  should  be  held  free  from  all  liability.  He  afterwards  attended  a  meeting 
at  which  the  managing  committee  was  appointed  : — Held,  that  the  qnalifioation  contained 
in  the  postscript  was  an  integral  part  of  the  acceptance,  and  that  he  was  not  liable  to  be 
placed  on  the  list  of  contributories. 


VOL.  III. 


D.  G.  S. 


206  CilSBS  IN  CHANOBBT. 

18^0.  Mr.  Boberts  had,  in  September,  1845,  received  a  letter 

In,  re  &om  Mr.  Floud,  a  solicitor,  requesting  him  to  become  a 

^MTM^Ptr.  Bticmber  of  the  provisional  committee  of  the  above  Com- 

i^iTTH,  AVD  pany,  which  was  provisionally  registered.    The  appellant, 

Railway  Go.  in  reply,  sent  the  following  letter: — 

BoBBMs'Cijn. 

^^  Direct  Exeter,  Plymouth,  and  Devonport  Railway. 

'^Dear  Sir, — ^Being  the  owner  of  a  set  of  mills  and  land 
in  the  parish  of  Bridford,  on  the  banks  of  the  Teign,  near 
which  I  presume  the  above  railway  is  intended  to  come,  I 
beg  to  inform  you,  in  reply  to  your  note,  that  you  may  con- 
fidently reckon  on  my  support ;  in  proof  of  which  you  may, 
should  you  think  proper,  place  my  name  on  the  provisional 
committee  of  the  above  proposed  railway. 

"I  am,  yours  truly, 

^^E.  H.  BOBBBTS. 

^'  This  must  be  taken,  subject  to  my  approval  of  the 
plans  and  course  of  the  line  when  definitely  fixed  upon, 
and  so  that  I  shall  be  held  firee  from  all  liabilities." 

Mr.  Boberts  was  thereupon  advertised  as  a  provisional 
committee-man,  and  on  the  4th  and  7th  of  October  he  at- 
tended meetings  of  the  provisional  committee.  At  the 
latter  of  these  meetings  a  managing  committee  was  ap- 
pointed, but  Mr.  Roberts  left  the  meeting  before  any  reso- 
lution was  passed. 

Mr.  T.  H.  Terrell^  in  support  of  the  motion,  contended 
that  Mr.  Boberts  had  incurred  no  liability. 

Mr.  Russell  and  Mr.  Roxhurgh,  for  the  official  manager. — 
The  appellant  accepted  the  office  of  provisional  committee- 
man, and  by  his  attendance  at  the  meeting  summoned  for 
the  appointment  of  a  managing  committee,  he  concurred  in 


^/^^*^*».€^  t^    ^^^^^    if^o^^  J^/tP^ 
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that  qypomtment,  and  authorised  that  committee  to  do  all        1850. 
necessary  acts  for  furthering  the  project.    Consequently  he         /„  ^t 
was  bound  to  contribute,  equally  with  the  other  persons  who   ^SJjJ^^pJJJ. 
had  set  the  scheme  on  foot,  to  the  payment  of  the  expenses     kouth,  and 
incurred  under  the  authority  given.    The  postscript  cannot   Rauwat  Go. 
make  any  difference,  for  those  who  were  induced  to  become  bobw^ass. 
members  of  the  Company,  by  seeing  the  appellant's  name 
advertised,  would  know  nothing  of  the  postscript;  and,  in- 
deed, the  postscript  seeks  to  annex  to  the  acceptance  a  con- 
dition inconsistent  with  it  Suq[>pose  every  provisional  com- 
mittee-man had  written  such  a  postscript,  would  it  exclude 
all  contribution  ? 

The  Vice-Chancellob: — 

With  deference  to  the  Master,  I  do  not,  in  this  particular 
case,  arrive  at  the  conclusion  at  which  he  has  arrived*  Mr. 
Boberts  may  or  may  not  be  liable  to  creditors  of  the  Com- 
pany, to  creditors  of  the  directors,  or  to  creditors  of  the 
committee,  or  to  some  of  the  committee.  That  I  do  not 
consider  to  be  a  question  before  me. 

Again,  it  is  not  necessary  for  me  to  say  what  I  should 
have  thought  of  the  case  if  the  postscript  to  the  letter  of 
the  22nd  September  had  not  been  written;  but  the  post- 
script was  written.  That  postscript  I  consider  an  integral 
and  ori^al  part  of  the  contract,  by  which  and  under 
which  Mr.  Boberts  was  associated  with  the  persons  with 
whom  he  was  associated  in  this  matter,  and  it  it  is  in  these 
terms:     [His  Honour  read  it.] 

I  am  of  opinion  that  the  true  construction  of  those 
words  was,  that  as  between  themselves — as  between  him  and 
the  persons  with  whom  he  was  to  be  associated,  there  was 
to  be  no  liability  on  his  part 

It  is  said,  however,  that  he  may  have  ineffectually  en- 
deavoured to  make  such  a  stipulation,  and  that  the  contract, 
though  intended  by  him  to  be  conditional,  may,  in  its  ef- 

p2 
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1850.        feet,  have  been  in  law  or  equity  absolute.    That  is  not  my 
Inrt        opinion  in  this  case.     I  think  that  the  stipulation  was  in- 
^onn' F^T-  <^il>^^^^  ^^  ^^  contract  fix)m  the  beginning,  and  must 
MOUTH,  Axn    be  considered  as  having  accompanied  it  throughout.  There 
Bailwat  Go.    can  be  no  doubt  that  cases  of  difficulty  may  arise.    One 
Bonm^GASB.  which  had  crossed  my  mind  was  suggested  by  Mr.  Russell, 
namely,  the  case  of  every  provisional  committee-man  having 
joined  under  a  similar  reservation  as  to  the  absence  of  lia- 
bility and  an  action  brought  against  all.    In  such  a  case 
possibly  there  would  be  some  contribution  among  them  all 
in  respect  of  that  demand,  although  each  had  contracted  to 
exclude  any  liability.    No  such  case,  however,  is  before  me. 
I  think  it  right,  upon  the  materials  before  the  Court,  not 
to  retain  the  name  of  this  gentleman  on  the  list,  carefully 
confining  my  detennination  to  the  particular  circumstances 
of  this  individual  case*    The  costs  of  all  parties  must  be 
paid  out  of  the  estate  (a). 

(a)  This  decision  was  affirmed :  see  2  Mac.  &  G.  192. 


March  25th.  In  the  Matter  of  The  London  and  Dublin  Approxi- 
mation Railway  CoBiPANY; 

AVD 

In  the  Matter  of  The  Jointhstock  Companies  Winding- 
up  Acts,  1848  &  1849. 

The  affidavit  X  HIS  was  a  petition  to  have  the  above  Company,  which 
petition  to  was  provisionally  registered,  wound  up  under  the  provisions 
cSSiS/nn.  ^^  *®  Winding-up  Acts.  The  affidavit  of  service  of  the 
der  the  Wind- 
ing-up Acts  most  Btate  or  shew  that  the  person  on  whom  it  haa  been  served  is  a  member, 
officer,  or  servant  of  the  Company ;  and  it  is  not  sufficient  to  state  that  he  is  a  member  of 
the  provisional  committee. 
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petition  stated,  that  it  had  been  served  on  a  member  of  the        ^S^* 

provisional  committee  named  in  the  affidavit.  in  re 

TbbLovdoh 
AMD  DaBLiir 

Mr.  Bacon  supported  the  petition.  ^"SSwI't 

CJo. 
Mr.  Chodeve^  for  the  provisional  committeeHooan  who  had 

been  served,  contended  that  the  service  had  not  been  made 
upon  a  member,  officer,  or  servant  of  the  Company,  or 
otherwise  according  to  the  terms  of  the  Act.  The  respond- 
tat  had  made  an  affidavit,  stating  that  he  merely  attended 
a  meeting  of  the  provisional  committee,  and  proposed  a 
director. 

Mr.  Baconf  in  reply,  contended  that  these  acts  were 
sufficient  to  shew  that  the  respondent  was  an  officer  of  the 
Company. 

The  Vice-chancellor  said,  he  could  make  no  order, 
unless  the  affidavit  of  service  stated  that  the  person  on 
whom  the  petition  vras  served  was  **  a  member,  officer,  or 
servant  of  the  Company.'^ 

No  order  made. 
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1850. 


April  2eM. 


In  the  Matter  of  The  Vale  op  Neath  Brewery 
Company. 


AHD 


The  deed  of 
Betttlement  of 
a  Company 
prescribed  cer- 
tain prelimi- 
naries, which 
were  to  be  ob- 
served for  the 
purpose  of 
making  the 
husband  of  a 
female  mharo- 
holder  a  pro- 
prietor in  Uie 
Company : — 
^e/e2,  thata 
husband  who 
had  not  com- 
plied with 
these  require- 
ments, was 
liable  in  re- 
spect of  losses 
incurred  dur- 
ing the  oover- 
tnre,butnot 
liable  in  re- 
spect of  any 
incurred  be- 
fore the  incep- 
tion or  after 
the  determina- 
tion of  the  co- 
verture, not- 
withstanding 
expressions 
used  by  him, 
in  correspond- 
ing with  the 
secretary  of 
the  Company, 
alluding  to 
the  shares 
as  his. 


In  the  Matter  of  The  Joint  Stock  Companies*  Wind- 
ing-up Acts,  1848  &  1849, 
Kluht's  Case. 

X  HIS  was  a  motion,  by  way  of  appeal  from  the  decision 
of  the  Master  placing  the  appellant  upon  the  list  of  contri- 
butories  to  the  above  Company,  as  a  contributory  in  right 
of  his  deceased  wife,  in  respect  of  seven  shares  without 
qualification. 

In  December,  1841,  which  was  before  the  marriage  of 
the  appellant,  five  of  the  shares  had  been  transferred  to  his 
wife,  then  Miss  Mary  Cadby  Keene.  In  February,  1842, 
two  more  shares  were  allotted  to  her. 

In  November,  1842,  the  marriage  took  place. 

The  material  clauses  in  the  deed  of  settlement  of  the 
Company  are  set  out  in  Whites  casej  ante,  p.  158. 

During  the  coverture  a  printed  statement,  the  effect  of 
which  is  set  out  mMorgarCs  case^  ante,VoL  1,  p.  765,  was  sent 
to  Mr.  E^luht,  and  he  returned  the  following  answer  to  the 
Secretary  of  the  Company. 

^"Twickenham,  May  24th,  1844. 
"  Sir, — ^I  write  to  acknowledge  the  receipt  of  the  cir- 
cular containing  the  resolution  of  the  proprietors  of  the 
Vale  of  Neath  Brewery,  passed  on  Wednesday  the  10th 
ultimo,  and  to  state  that,  whilst  I  cannot  but  approve  of 
the  plan  proposed,  which,  under  existing  circumstances,  ap- 
pears both  necessary  and  desirable,  I  regret  that  it  is  en- 
tirely out  of  my  power  to  contribute  my  share  of  the  loan. 
With  a  limited  income,  however,  which  the  failure  of  ex- 
pectations from  the  Brewery  has  lessened,  it  would  be  ut- 
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terly  impoesible  for  me  to  do  so.     With  every  wish  that  I860, 

the  present  arrangement  may  prove  successful,  /n  re 

Iremam,Sir,  ofNkath 

Your  obedient  servant,  Bbw»t  Co. 

^'  William  Lowther,  Esq.                     B.  H.  Eluht."  Klvbt's  Cabm, 

Mr.  William  Eeene,  the  brother  of  Mrs.  Kluht,  who  was 
himself  a  shareholder  in  the  Company,  advanced  330iL, 
in  pursuance  of  the  resolutions  of  the  10th  of  April,  1844, 
(see  MorgarCs  case,  ante.  Vol.  1,  p.  754),  in  respect  of  his 
own  shares,  and  70i  in  respect  of  Mr.  Kluht's.  He  gave  his 
acceptance  for  4002.,  the  aggregate  amount  of  these  stuns. 

Upon  the  bill  becoming  due  it  was  renewed,  and  ulti- 
mately returned  to  Mr.  Eeene,  on  payment  of  3302,  only 
in  respect  of  his  own  shares. 

After  the  bill  became  due,  Mr.  Lowther,  the  Secretary, 
applied  to  Mr.  Eluht  respecting  the  portion  of  the  amount 
secured  by  it,  which  was  payable  in  respect  of  Mrs.  EHuht's 
shares. 

Mr.  Eluht  replied  as  follows : — 

"  Wall  Cottage,  Twickenham, 
"September  16,  1844. 

"  Dear  Sir — ^In  reply  to  yours  of  the  11th  instant,  I  can 
only  say  that  the  Company  holds  the  acceptance  of  the 
Rev.  Wm.  Eeene,  of  Bath,  for  our  amount,  and  that  we 
have  not  the  power  at  present  to  advance  the  sum,  or  the 
prospect  of  being  able  to  take  up  such  a  bill. 

"  As,  therefore,  we  are  unable  to  meet  the  proposition, 
we  trust  the  directors  will  not  deem  it  right  to  enforce  a 
forfeiture  of  shares,  when  inability  is  the  only  cause  of 
non-compliance. 

'^  I  have  written  to  Mr.  Eeene,  who  has  taken  steps  to 
lay  the  matter  before  Mr.  Buckland. 

I  remain,  dear  Sir,  yours  truly, 

•*  W.  Lowther,  Esq.  B.  H.  Eluht." 
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185a  In  March,  1845,  Mrs.  Kluht  died,  leaving  her  husband 

In  re        Surviving. 

OF  nIith         ^'  Kluht  never  signed  the  Company's  deed,  or  received 

Bbbwikt  Co.   any  dividend.     He  once  accepted  a  bill  for  lOOi  for  the 

KiuHT's  Cabm.  accommodation  of  the  Company;  which  the  Company  paid 

and  returned  to  him.    He  acknowledged  the  return  by  the 

following  letter : — 

"Twickenham,  November  25th,  1845. 

"  Dear  Sir, — I  beg  to  acknowledge  the  receipt  of  my 
cancelled  acceptance  with  many  thanks ;  perhaps,  at  your 
leisure,  you  will  be  kind  enough  to  inform  me  what  has  been 
done  with  my  shares  since  the  new  arrangement  of  the 
Brewery.  I  am,  dear  Sir,  yours  truly, 

*<To  W.  Lowther,  Esq.  B.  H.  Kluht/* 


Mr.  Bacon  and  Mr.  Rogers  for  the  appeDant — ^The  ap- 
pellant ought  not  to  be  on  the  list  of  contributories  at  all* 
After  a  wife's  death,  her  husband  is  not  liable  for  debts  in- 
curred before  the  coverture.  The  law  is  thus  laid  down  in 
Roll's  Abridgement  (a) : — "  Si  une  feme  soit  en  dette  al 
auter  et  prist  baron  et  morust,  le  baron  ne  serra  charg^  en 
dette,  pur  ceo  apres  mort  de  la  feme."  They  also  cited 
Heard  y.  Stamford  (h). 

Mr.  Russell  and  Mr.  T.  H.  Terrell  for  the  oiBcial  mana- 
ger.— The  authorities  cited  do  not  apply  to  debts  con- 
tracted during  the  coverture.  Now,  it  appears  that  during 
the  coverture  several  losses  arose.  In  respect  of  these,  at 
all  events,  the  appellant  must  be  held  liable.  But  his  lia- 
bility is  not  merely  of  this  limited  character,  because  the 
deed  of  settlement  provides  means  (c)  by  which  husbands 
of  female  shareholders  may  relieve  themselves  from  liability. 
The  appellant  never  resorted  to  these  means,  and  he  must, 
therefore,  be  taken  to  have  accepted  the  shares.    Moreover, 

(a)  Page  351.        (b)  3  P.  Wms.  409.         (c)  See  ante,  p.  159. 
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the  expresaions  used  by  him,  in  his  letters  to  the  Secretary,  1850. 
clearly  amount  to  an  adoption  of  the  shares,  and  preclude  in  re 
him  from  repudiating  liability  in  respect  of  them.  T^Iira 

BriwutOo. 
Mr,  Bacon  in  reply, — The  only  debt  or  obligation  was         -7- 

that  incurred  by  Mrs.  Kluht  in  taking  the  shares  pre- 
viously to  the  marriage. 

[TheYiCE-CHANCELLOB. — Suppose  that  two  women  kept 
a  shop  and  carried  on  business  in  partnership,  and  one  mar- 
ried and  the  business  continued:  would  not  the  husband 
be  liable  to  the  other  partner  for  his  wife's  share  of  the 
losses  during  the  coverture  t] 

Mr.  Bacon. — ^The  present  case  differs  from  that  suggested, 
in  the  circumstance  that  the  deed  of  settlement  prescribes 
certain  forms  as  necessary  preliminaries  to  the  husbands  of 
female  shareholders  becoming  themselves  members  of  the 
Company. 

The  Vicb-Chakcellob  : — 

There  must  be  a  declaration  that  the  appellant  is  not 
chargeable  in  respect  of  losses  that  arose  previously  to  the  co- 
verture or  after  its  determination;  and  with  this  declaration 
the  matter  must  be  referred  back  to  the  Master.  I  think 
that  for  losses  during  the  coverture  the  appeUant  is  liable, 
although  not  admitted  as  a  proprietor  in  conformity  mth 
the  rules.  I  have,  under  these  acts,  sometimes  g^ven  costs 
to  a  successful  appellant,  but  I  do  not  think  this  a  case  for 
giving  costs. 

By  the  order  it  was  declared,  that  Mr.  Eluht 
was  not  liable  as  a  contributory  in  respect 
of  any  shares  in  the  Company  to  which  he 
might  be  or  has  been  entitied  in  right  of 
his  wife,  so  fiu"  as  related  to  the  debts, 
losses,  or  liabilities  of  the  Company,  aris- 
ing or  incurred  before  or  after  the  coverture 


214  OAfiSS  IK  GHANOBRT. 

18^0.  between  Mr.  Eluht  and  his  late  wife ;  and 

jnre  i^  ^^^^  referred  back  to  the  Master,  gene- 

ofnIith  rally,  to  review  his  certificate;  and  the  costs 

Briwbbt  Go.  of  the  official  manager  were  ordered  to  be 

Kluht's  Case.  paid  out  of  the  estate. 


May  2nd.     In  the  Matter  of  The  Direct  Exeteb,  Plymouth,  and 
Devonpobt  Railway  Company; 

In  the  Matter  of  The  Joint  Stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

Db.  Wm.  Hall's  Case. 

The  appeUant  X  HE  Master,  in  settling  the  list  of  contributories  to  the 

a  meetug  of  above  Company,  placed  the  name  of  Dr.  William  Hall  up- 

w^uST^  on  it  as  a  contributory. 

»F«>j^n»Uy  Dj.^  Haii^  by  his  affidavit,  stated  that  as  he  was  walking  in 

BaUway  Ck>m-  the  Highnstreet  of  Exeter,  in  the  afternoon  of  the  7th  of  Oc- 

Sopirtln its  tober,  1846,  he  was  met  by  Mr.  Floud,  the  solicitor  to  the 

2Jf^5^^  Company,  who  invited  him  to  attend  a  meeting  of  the  pro- 

dedredthathiB  visional  committee  then  about  to  be  held  at  Mr.  Flond's  of- 

not  be  inserted  fice,  for  the  purpose  of  concerting  measures  for  the  formation 

Se^mwuiy.  ^^ *^®  Company,  Mr.  Floud  assuring  him  that  he  would  incur 

'^^'tif^'ta  "^  liability  by  attending  the  meeting;  that  he  aoc(»dingly 

ofhiB  name  proceeded  to  the  office  of  Mr.  Floud,  and  was  p-esent  at  the 

up  to  Sie^  meeting*  in  which,  however,  he  took  no  part;  that  he  was 

Co^SSi^y?*  disgusted  with  the  proceedings,  and  that  he  left  the  meeting 

in  Older  that  before  any  business  was  transacted;  and  that,  before  he  left 

saed  for  its  the  house  in  which  the  meeting  was  held,  he  went  into  the 
^d^iS;  ^^  of  Mr.Floud's  clerk,  and  told  a  young  man  there, 

two  snms  of 

152.  and  50^.  demanded  from  him  to  the  credit  of  the  Company,  as  his  proportion  of  certain 
contributions  required  from  all  the  members  of  the  provisional  committee  i—Held,  that 
the  appellant  was  not  a  contributoiy  to  the  Company  under  the  Winding-up  Acts. 

It  is  not  of  necessity  to  disbelieve  or  to  attribute  error  to  an  affidavit,  because  the  depo- 
nent is  interested,  and  because  a  witness  not  interested  deposes  in  a  different  manner;  and 
the  Courts  believing  the  whole  of  the  affidavit  of  an  interested  deponent,  decided  the  case  in 
his  fiivour,  though  the  testimony  of  a  witness  not  interested  was  different. 
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who  i^perently  waa  acting  as  clerk  to  Mr.  Floud,  not  to        1850. 

put  his  (Dr.  HalFs)  name  down  m  the  books  of  the  Coo^        /n  re 

panjy  and  that  he  would  have  nothing  to  do  with  the  rail*   ^J^J^p^. 

way  scheme.     Dr.  Hall  fiirther  deposed,  that  he  called  on    Mpimi,  avd 

Dbyovvorv 
seyeral  oonseoutive  days  at  Mr.  Floud's  <^ce  for  the  pur     Railway  Co. 

pose  of  ascertaining  from  Mr.  Floud,  or  Mr.  Farrant,  the  d^^u/s 
secretary  to  the  Company,  peroonallyy  that  his  name  had  ^^^ 
not  been  inserted  in  the  Company's  books;  but  that  he 
could  not  obtain  an  interview  with  dther  of  them  until 
Sunday,  the  12th  October,  1845,  when  he  saw  Mr.  Farrant, 
who  promised  to  erase  his  name  from  the  books  of  the 
Company.  Dr.  Hall  also  stated  that  he  had  been  informed 
and  believed,  that  his  name  did  not  appear  in  any  pro- 
spectus or  other  printed  papers  of  the  Company;  and  that, 
on  or  about  the  22nd  of  October,  1845,  he  wias  informed 
that  the  name  of  a  Mr.  J.  N.  Hall  had  been  printed  and 
published  in  an  Exeter  newspaper,  in  a  prospectus  of  the 
Company,  and  fearing  least  it  might  be  mistaken  for  his 
name,  he  immediately  wrote  to  Mr.  Farrant,  reminding 
him  of  his  promise  to  have  his  (Dr.  Hall's)  name  struck 
out  from  the  Company's  books,  and  requesting  that  the 
prop^  residence  of  J.  N.  Hall  might  be  attached  to  his 
name.  Dr.  Hall  also  distinctly  denied  that  he  had  ever  au- 
thorised Mr.  Farrant,  the  secretary  of  the  Company,  or  any 
other  person,  to  insert  his  name  in  the  list  of  the  provisional 
committee. 

Dr.  Hall  also  deposed,  that,  on  the  2nd  of  November, 
1845,  he  received  a  letter  from  Mr.  Fairant,  stating  that 
his  name  had  been  erased  from  the  prospectus,  agreeably 
to  his  request ;  and  that  he  heard  no  more  of  the  Company 
until  the  1st  of  January,  1846,  when  he  received  a  printed 
circular  from  Mr.  Farrant,  calling  upon  him  to  pay  to  the 
credit  of  the  Company  15/. ;  and  that,  after  having  been 
threatened  that  his  name  should  be  given  up  to  the  credi- 
tors of  the  Company,  to  be  sued  by  them  for  their  de- 
mands against  the  Company,  he,  in  order  to  avoid  any 
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1850. 

In  re 
Tbi  Dibsot 
SxBTSB,  Ply- 
mouth, AITD 
DiVORPOBT 

Railway  Co. 

Db.  Hall*8 
Cask 


such  procee^ngs  at  law  being  taken  against  him,  was  in* 
duced  to,  and  did  on  the  14th  of  January,  1846,  pay  15/. 
into  the  City  Bank,  Exeter,  to  the  credit  of  the  Company, 
under  a  protest  that  he  was  not  liable. 

Dr.  Hall  also  stated,  that,  in  the  month  of  April,  1846, 
he  was  threatened  by  Mr.  Floud  with  actions  at  law  by 
certain  creditors  of  the  Company  unless  he  paid  an  ad- 
ditional sum  of  5Ql\  and  that,  to  save  himself  from  any 
further  annoyance,  he  paid  that  sum,  on  receiving  a  written 
guarantee  from  Mr.  Floud,  on  behalf  of  the  Committee  of 
Management  of  the  railway,  that  he  should  be  held  harm- 
less from  and  indemnified  against  all  future  or  further 
expenses. 

Dr.  Hall  also  deposed,  that  he  never  applied  for  or  took 
any  shares  in  the  Company,  and  that  he  never  took  any 
part  in  the  proceedings  of  the  Company;  that  he  never  at- 
tended any  meeting  before  or  after  the  7th  of  October, 
1845;  and  that  he  made  the  two  payments  of  15il  and  501  j 
not  in  respect  of  any  shares,  but  under  the  dread  and  fear 
of  being  sued  for  larger  amounts  by  the  creditors  of  the 
Company,  in  the  then  unsettled  state  of  the  law. 

Mr.  Farrant,  the  secretary  of  the  Company,  was  examined 
viv&  voce  before  the  Master.  He  deposed  that  Dr.  Hall 
requested  him  to  insert  his  name  ia  the  list  of  the  provisional 
committee,  in  consequence  of  which  he  inserted  it;  and  that 
Dr.  Hall  attended  the  meeting  of  the  provisional  committee 
of  the  7th  of  October,  1845,  at  which  the  conunittee  of  man- 
agement was  appointed.  He  admitted  that  Dr.  Hall  sub- 
sequently desired  to  have  his  name  mthdrawn. 

The  Master  deciding  that  Dr.  Hall's  name  should  be 
placed  on  the  list  of  contributories,  gave  a  written  judg- 
ment, the  following  extract  from  which  contains  the  Mas- 
ter's reasons: — 

<<  It  appears  to  me  that  Dr.  Hall  unwisely  consented  to 
be  a  member  of  this  conunittee,  and  did  that  which  is  an 
important  act,  he  mixed  himself  up  with  the  disbursements 
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of  money.  I  think  it  very  difficult  to  say  that  a  gendeman 
so  acting  ought  not  to  be  put  down  on  the  list  of  contri- 
butories.'' 

Mr.  T.  H.  TemU  for  the  motion.— Dr.  Hall  could  not 
haye  been  placed  on  the  list  as  acontributory  unless  his  own 
affidavit  had  been  used  in  evidence;  but,  if  any  part  of  the 
fiicts  to  which  he  deposes  is  to  be  received,  all  must  be  ad- 
mitted. Now,  the  whole  affidavit  shews  that  Dr.  Hall  never 
consented  to  be  a  member  of  this  Company,  but  that,  on 
the  contrary,  he  did  all  he  could  to  prevent  his  name  appear- 
ing as  a  member  on  the  books,  as  well  as  on  the  published 
prospectus  of  the  Company. 

The  sums  of  15L  and  50/.  paid  by  him  were  paid  for  the 
sake  of  peace,  and  they  cannot,  under  the  circumstances  de- 
tailed in  Dr.  Hall's  affidavit,  be  treated  as  an  acknow- 
ledgment of  his  liability  to  the  shareholders  or  to  the  public 
His  name  ought  not,  therefore,  to  be  placed  on  the  list  of 
contributories:  Robertt^s  case  (a). 


1850. 

In  re 
Thb  Diriot 

mouth,  abd 

Bktorpobt 

BaiiiWat  Co. 

Db.  Hall's 
Caw. 


Mr.  RttMseU  and  Mr.  Roxburgh  were  for  the  official  manar 
ger. 

The  Yice-Chakcellob  : — 

The  definition  of  the  word  ^< contributory"  is  contfuned 
in  the  3rd  sect,  of  the  Winding-up  Act,  1848.  It  is  thus 
expressed — *^  The  word  *  Contributory'  shall  include  every 
member  of  a  Company,  and  also  every  other  person  liable 
to  contribute  to  the  payment  of  any  of  the  debts,  liabilities, 
or  losses  thereol" 

It  has  not  been  suggested  that  the  affidavit  of  Dr.  Hall 
is  not  to  be  considered,  although  he  is  directly  interested. 
If  it  is  the  duty  of  the  Court  to  look  at  it,  then  it  must  be 
the  duty  of  the  Court  to  estimate  the  degree  of  credit  due 


(a)  See  ante,  p.  205. 
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1850. 

Inrt 
Thb  Birvcv 
EzsTKB,  Plt- 

M0X7TH,  AFD 
DSYOHPOBT 

Railway  Ck). 

Db.Hall*0 
Casb. 


to  it — ^not  of  necessity  to  disbelieve  it,  or  attribute  error  to 
ity  because  Dr.  Hall  is  interested,  and  because  a  witness  not 
interested  deposes  in  a  different  manner. 

So  viewing  the  affidavit  of  Dr.  Hall,  I  consider  myself 
bound  to  state  my  belief  that  Dr.  Hall  has  deposed  correct- 
ly;  believing  that  affidavit  I  find  myself  unable  to  say  that 
Dr.  Hall  was  a  contributory  of  the  Company,  if  Company 
there  was,  or  bound  to  contribute  to  its  liabilities  or  losses. 
With  deference  to  the  Master,  I  would  rather  not  retiun 
Dr.  Hall  on  the  list 


Mr.  Sussell  desired  to  add  to  the  evidence,  and  that  the 
case  might  go  back  to  the  Master  to  give  the  official  nuu- 
ager  the  opportunity  to  do  so. 

The  Vice-Chanchellob  : — 

On  that  request  let  it  go  back  to  the  Master  to  review 
his  decision* 

The  costs  of  both  parties  should  be  paid  out  of  the  estate. 


Mi^  e&.     In  the  Matter  of  The  Great  Eastebn  aKd  Western 

Railway  Compant; 


In  the  Matter  of  The  Joint  Stock  Companies  Wind- 
ing-up Acts,  1848  &  1849. 

X  HIS  was  a  petition  to  wind-up  the  affidrs  of  the  above 

Company.     A  similar  order  had,  on  the  first  hearing,  been 

made  to  that  m  Ex  parte  Pocock  (a). 

Acta,  a  preliminaiy  inqninr  was  directed  aa  to  the  expediency  of  making  the  order,  although 
ppofled. 


Upon  a  peti- 
tion to  wind 
np  a  Ck>mpany 
under  the 
Winding-up 


the  petition  was  unopp 


(«)  1  Dc  G.  &  S.  731. 
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Mr.  Logky  for  the  petitioner,  now  said,  that  various  at-         18^0. 
tempts  had  been  made  to  obtain  an  inspection  of  the  ac-         jn  re 
counts  without  success,  and  that,  ultimately,  it  was  stated    YiMn^-sTi 
that  the  books  and  papers  of  the  Company  were  in  the    p^""**?;^ 
hands  of  persons  who  claimed  a  lien  upon  them,  and  de- 
clined producing  them  unless  they  were  paid  the  amount  of 
their  chum. 

The  petition  was  unopposed. 

The  Vice-Chancellob  : — 

One  of  the  Masters,  for  whose  judgment  and  experience 
I  entertain  the  highest  respect,  tells  me,  that,  in  his  opinion, 
it  would  be  of  great  benefit,  i^  in  cases  of  unopposed  peti- 
tions under  these  Acts  of  Parliament,  a  preliminary  refer- 
ence were  directed  to  the  Master  under  the  12th  section 
of  the  Act  of  1848,  as  to  the  expediency  of  making  the 
order  to  dissolve  or  wind  up  the  Company.  I  am  told  that 
some  of  these  cases  would  have  been  stopped  at  an  early 
stage  if  such  an  inquiry  had  been  directed.  I  think  that  it 
will  be  proper  to  make  such  an  order  in  the  present  case. 

Mr.  Logie  said  that  there  been  on  the  former  occasion 
an  opposition  to  the  petition,  which  appeared  now  to  be 
withdrawn. 

The  Vice  Chancellor  said,  that  the  reference  ought  to 
be  directed  as  the  matter  stood. 
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Man  sth.  In  the  Matter  of  The  German  Mining  Company; 

In  the  Matter  of  The  Joint-Stock  Companies  Winding- 
UP  Acts,  1848  &  1849. 

Stone's  Case. 

T^ffid^  X  HIS  case  is  reported  ante,  page  120,  upon  an  application 

Umkrupt  to  Commit  Mr.  Stone  for  not  answering  satisfactorilj  ques- 

a  Compwiy  ^  tioDB  put  to  him  in  the  Master's  OflSce. 

S^^bwStrn^  f  '^  motion  was  now  made  on  behalf  of  Mr.  Stone,  by  way 

estate,  calk  of  appeal  from  the  Master's  decision,  which  placed  him  upon 

on  the  shares  the  list  of  contributories. 

SJS*.^*  In  December,  1837,  Mr.  Stone  and  a  Mr.  Sewell  (since 

the  erediton'  deceased)  were  appointed  creditors'  assignees  of  a  bankrupt 

the  usual  named  Christopher  Bichardson,  who  was  a  holder  of  two 

sinees^  sigiuid  shares  in  the  above  Company. 

"o^Slhe  ®y  *^®  assignees'  accounts,  dated  the  17th  of  May,  1838, 

aocuraqjr  of  and  filed  with  the  proceedings  under  the  bankruptcy,  it  ap- 

assignee's  ao-  peared,  that  Mr.  Gibson,  the  official  assignee,  had  paid  three 

t^^^toies  ^^^^'  which  became  payable  after  the  bankruptcy  upon  the 

of  the  pay.       bankrupt's  shares  in  the  Company  of  lOOi,  50i,  and  50L 
mentsofthe  f    , 

cslls:— j^eM,    respectively. 

ying  oediton'      ^  ^  further  part  of  the  assignees'  accounts,  exhibited  in 

JJjJ^J^^     December,  1838,  it  appeared,  that  the  official  assignee  had 

rendered  him-   paid  three  further  calls  of  a  similar  amount. 

placed  on  the        Each  of  these  sheets  of  the  account  had,  at  the  foot  of  it, 

butoriM^*his  the  foUowing  memorandum:— 

own  right  as         « "We  have  examined  this  account,  and  believe  it  to  be 
member  by 
•urdyorshlp.    correct." 

These  memoranda  were  signed  by  Mr.  Stone  and  the  de- 
ceased creditors'  assignee. 

The  solicitor  to  the  fiat,  on  being  examined  before  the 
Master,  deposed,  that  he  had,  by  the  direction  of  the  official 
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naago^ey  made  further  paTments  in  respect  of  calls  upon        18^0. 
tKe  shares.  jnn 

In  January,  1889,  a  Miss  Richardson  presented  a  petition    ^^Drar?^ 
to  the  Court  of  Review  in  Bankruptcy,  claiming  to  be  an 
equitable  mortgagee  of  the  shares,  and  seekii^  the  usual 
order  for  sale.    An  order  to  that  eflfect  was  pronounced  by 
the  Court,  but  it  was  never  drawn  up. 

Mr.  Gibscm,  the  official  assignee,  had  since  died. 

On  evidence  to  the  above  effect  being  adduced  befcnre  the 
Master,  on  settling  the  list  of  contributories  to  the  above 
Company,  the  Master  made  a  memorandum  as  follows:—- 

^  That,  in  the  case  of  Richardson's  assignees,  the  Master 
struck  out  the  name  of  Benjamin  Sewell,  jun.,  who  appeared 
by  Mr.  Stone's  examination  to  be  dead,  and  settled  the  list 
of  contributories  as  to  Mr.  Geoige  Stone,  placing  him  on 
such  list  as  member  in  his  own  right  for  two  shares." 

A  memorandum  in  the  margin  stated,  that  Mr.  Stone  was 
placed  on  the  list  as  being  liable  by  survivorship. 

Mr.  BttMeU  and  Mr.  Rogers  for  the  appellant. — ^Mr.  Stone 
has  no  objection  to  be  fdaced  upon  the  list  as  assignee  for 
Mr.  Richardson,  as  was  dcme  in  the  case  o{Kupef's  Amg^ 
fiS8f  (a).  The  only  case  made  against  Mr.  Stone  is,  that 
the  official  assignee  paid  calls,  and  that  the  creditors'  assig- 
nees signed  their  names  to  a  memorandum  admitting  the 
correctness  of  an  account,  in  which  it  was  stated  that  such 
payments  had  been  made.  According  to  the  deed  of  settle- 
ment of  the  Company,  shares  in  it  cannot  be  assigned  with- 
out the  consent  of  the  Company  being  obtained  in  manner 
therein  specified.  It  is  not  pretended,  that  any  such  con- 
sent was  obtained  by  Mr.  Stone. 

Mr.  Uoyd  and  Mr.  Bigg  for  the  official  manager.-^The 
assignees  by  paying  the  calls  adopted  the  shares  and  became 

(a)  Ante,  p.  118. 
TOL.   HI.  Q  !>•  9t.  S. 
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Siovi*!  Cm. 


1850.        tenants  in  common  with  the  other  partners  in  the  con* 

In  re  C«"^* 

MnnTca'       ^®  bankrupt  had,  at  the  time  of  his  bankruptcy,  paid 
only  150/.  in  respect  of  the  shares.    After  the  bankruptcy, 
the  assigfeiees  thought  proper  to  pay  no  less  than  8502.  for 
calls.   They  could  not  have  taken  this  course  in  their  char- 
acters of  assignees,  unless  they  had  obtained  the  consent 
of  every  creditor,  which  they  do  not  suggest  that  they  had 
done:   JEx  parte  Hall  (a).      It  was  their  duty  to  realise 
the  shares,  unless  they  intended  to  continue  in  the  partner- 
ship.    On  the  14th  of  January,  1839,  an  order  was  made 
by  the  Court  of  Beview  for  the  sale  of  the  shares  by  the 
assignees.    They  never  sold  them;  and,  by  omitting  to  do 
so,  must  be  held  to  have  adopted  the  shares.     Independ- 
ently of  this,  however,  the  advance  by  the  official  assignee, 
with  the  consent  of  the  creditors'  assignees,  of  capital  to 
the  amount  of  8502.,  was  sufficient  to  constitute  the  assig- 
nees partners  in  the  concern :   Crawshay  v.  Collins  (i),  and 
Kinder  v.  Howarth  (e).     In  the  former  of  these  cases.  Lord 
Eildan  held,  that  the  circumstance  of  partnership  property, 
in  which  the  bankrupt  was  interested,  remaining  in  the  firm, 
was  sufficient  ground  for  deciding  that  the  bankrupt's  share 
in  it  ought  to  be  considered  as  continuing  notwithstanding 
and  after  his  bankruptcy. 

Mr.  Bussell  in  reply,  was  stopped  by  the  Court. 

The  Vice-Chancellob: — 

The  entry  upon  the  Master's  list  as  to  Mr.  Stone  is  thus: 
^'  In  his  own  right  as  member  by  8ur\dvorship."    Now  Mr. 
Stone  originally  had  no  concern  in  this  matter,  except  as 
one  of  the  assignees  of  the  bankrupt  Richardson. 
.  It  has  not  been  argued,  nor  could  it  have  been  success- 


(a)  8  M.  &  A.  169.  cb)  2  Rttss.  326.  (c)  2  Stark.  854. 
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fully  contended  in  my  opinion,  that  the  mere  &ct  of  Mr.        1850. 
Stone  haying  become  one  of  thoee  assignees,  is  sufficient  to         /„  re 
maintain  this  entry.   The  question  is,  whether  more  is  shewn    ^^^J^ 
by  the  evidence  before  the  Master.  Evidence  is  continually 
viewed  by  different  minds  in  a  different  way.    The  Master, 
for  whose  judgment  I  entertain  the  highest  respect,  has 
viewed  the  evidence  in  this  case  as  sufficient  to  establish  the 
conclusion  at  which  he  has  arrived.    I  confess  that  not  to  be 
my  opinion.    K I  am  to  decide  on  the  materials  before  me, 
I  must  say,  that  they  appear  to  my  mind  insufficient  to 
maintain  the  entry. 

I  am  bound,  therefore,  to  declare,  that  the  evidence  does 
not  shew  Mr.  Stone  to  be  a  contributory  in  his  own  right 
as  a  member  by  survivorship;  and  with  this  declaration  it 
must  be  referred  back  to  the  Master  to  review  his  report; 
the  costs  of  both  parties  must  come  out  of  the  estate. 

The  question  is  not  before  me,  whether  Mr.  Stone  is 
liable  to  the  creditors  of  the  Company.  He  may  possibly 
be  liable  to  all  the  debts  of  the  Company.  The  question 
before  me  is  one  of  internal  liability  only. 


Q2 
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1850. 

May  zotlu    In  the  Matter  of  The  Dibect  Exeteb,  Pltmouth,  and 
Deyonfobt  Railway  Cohpant; 

AVD 

In  the  Matter  of  The  Jodtt-btock  CoicPAiffiBB  WniDiNCh* 
UP  AcT8>  1848  &  1849. 

William  Henry  Besly's  Case. 

6.  was  placed,  XN  settling  the  list  of  contributories  of  the  above  Com* 

quwt,  npon*^  pany,  which  had  been  provisionally  registered,  the  Mwitor, 

^e  liit  of »  Sir  waVam  jHonw,  ordered  the  name  of  Mr.  Williain  Heary 

committee  of  Besly  to  be  retained  on  the  list. 

Compuo^  It  appeared  that,  in  the  month  of  October,  1845,  on  the 

TUionJiy  wT^  solicitation  of  Captain  Berkley,  one  of  the  provisional  comr 

gutered,  on  mittee.  Mr.  Bedly.  on  an  assurance  that  he  wonld  not 

an  assurance       ,  ... 

that  he  would  incuT  any  responsibility  or  be  bound  to  take  any  shares 
FMi^ibimv,  ^  the  Company,  consented  to  become  a  member  of  the 
to  tiSte^XrL  provisional  committee ;  and  by  a  resolution  passed  at  the 
a  managing  first  meeting  of  the  committee,  on  the  4th  oi  October,  1845, 
was  appointed  Mr.  Besly^s  name  was  added  to  the  list  of  the  provisional 

sional  com-  At  a  second  meeting  of  the  provisional  committee,  held 

which  B.  was  on  the  7th  of  October,  1845,  at  which  Mr.  Besly  was  not 
The^s^retary    present,  it  was  resolved,  that  a  managing  committee  should 

suhsequently, 

in  pursuance  of  a  resolution  of  the  managing  committee,  offered  shares  to  B.,  which,  hy  letter, 
he  declined  to  take,  requesting  that  his  name  might  be  withdrawn  from  the  provisional 
committee.  The  committee,  by  resolution,  agreed  to  comply  with  this  request,  and  B/s 
name  did  not  subsequently  appear  in  the  published  prospectuses.  The  projected  Com- 
pany was  not  formed.  Heavy  liabilities  were  incurred  by  the  managing  committee ;  and 
at  three  meetings  of  the  provisional  committee  subsequently  held,  which  were  attended  by 
B.,  it  was  resolved  that  three  contributions,  amounting  together  to  115/.,  should  be  paid  by 
each  of  the  provisional  committee-men.  In  compliance  with  this  resolution,  R  made  three 
payments,  amounting  to  1152.  An  order  was  made  for  winding  up  the  Bailway  Company 
under  the  Winding-up  Acts : — 

Hdd,  that  even  if  B.  continued  to  be  a  provisional  committee-man,  he  was  not  tlierefore 
and  merely  as  such  a  member  of  the  Company  ordered  to  be  wound  up;  and  his  name  was 
removed  from  the  list  of  contributories. 

Where  an  abortive  Bailway  Company  has  been  ordered  to  be  wound  up,  tlie  provisional 
oommittee  for  forming  such  Company  is  not  identical  with  tlie  Company  itself.  The  object 
of  the  provisional  oommittee  was  only  to  procure  the  formation  of  the  Company ;  and  although 
the  members  of  the  provisional  committee  maybe  liable  to  contribute  inter  se,  they  are  not^ 
as  such,  contributones  to  the  Company  directed  to  be  wound  up. 


CA0X8  IH  CHAROBBT.  225 

be  appointed,  to  consist  of  twelve  members;  and  seven  per-        1650. 
eons  were  then  appointed;  but  the  complete  nimiberwas        j^f^ 
never  perfected.    The  seven  persons  took  upon  themselves   ^^  ^'^. 
the  powers  given  to  the  managing  committee,  and  all  the  lisr    voura,  aitd 
bilities  of  the  Company  were  incurred  by  the  order  or  di-   Bailwat  Co. 
rection  of  these  seven  persons.  BmltToaml 

A  meeting  of  the  mana^g  committee  was  held  on  the 
3rd  of  November,  1846,  at  which  an  offer  to  allot  certain 
shares  to  the  provi^onal  committee  was  directed  to  be 
made  by  the  secretary. 

The  secretary  accordingly  offered  the  specified  allotments 
of  shares  to  the  provisional  committee,  and,  among  them, 
to  Mr.  Besly. 

On  tbe  6th  of  November,  1845,  Mr.  Besly  wrote  to  the 
secretary  a  letter  in  reply,  in  the  following  words : — 

<<  Sir, — I  find  it  will  not  be  quite  convenient  for  me  to 
take  up  the  shares  which  ore  allotted  to  me  as  one  of  the 
provisional  committee  of  the  Direct  Exeter,  Plymouth,  and 
Devonport  Railway.  I  must  therefbi^  request  that  my 
name  be  taken  firom  the  list ;  and  I  give  you  this  eaily 
intimation,  that  I  may  be  no  obstacle  to  the  shares  being 
aBoited  to  another  person. 

I  am,  1^,  your  obedient  servant, 

« W.  H.  Bbsly." 

Ai  a  meeting  held  on  the  7th  of  November,  1845,  the 
pfovisianal  committee,  in  pursuance  of  the  above  request, 
expunged  the  name  of  Mr.  Besly,  and  directed  their  secre- 
tary  to  inform  him  thereof.  The  secretary  did  not  make 
any  communication  on  the  subject  to  Mr.  Besly,  but  Mr. 
Besly's  name  was  subsequently  withdrawn  firom  all  adver- 
tisements and  published  lists  of  the  provisional  com- 
mittee. 

The  managing  committee  continued  to  conduct  the  busi- 
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1850.        ness  of  the  Company;  but  it  having  become  apparent  that 
/n  re        the  undertaking  could  not  be  proceeded  with,  the  managing 
^Si^' pS-   committee,  at  a  meeting  held  on  the  27th  of  December, 
MOUTH,  AHD     1845,  passcd  a  resolution  to  call  a  meeting  of  the  provisional 
lUiLWAT  Ck>.    committee  on  the  Slst  of  December,  1845. 
BsBLrTcAra.       ^^  consequence  of  this  resolution,  a  meeting  of  the  provi- 
sional committee  was  held  on  the  Slst  of  December,  1845, 
when  a  report  of  the  managing  committee  on  the  affiiirs  of 
the  Company  was  received,  approved,  and  adopted,  and  the 
thanks  of  the  meeting  were  given  to  the  managing  commit- 
tee for  the  manner  in  which  they  had  conducted  the  aflbirs 
of  the  Company.    A  resolution  was  also  passed,  that  the 
provisional  conunittee  should  pay,  on  or  before  the  10th  of 
January  then  next,  the  sum  of  3#.  per  share,  on  one  hundred 
shares  each,  (being  15iL),  to  meet  the  liabilities  of  the  Com- 
pany. 

Mr.  Besly  attended  the  meeting  of  the  provisional  com- 
mittee of  the  Company  held  on  the  31st  of  December,  1845, 
but  he  was  not  present  until  all  the  resolutions  had  been 
passed ;  and  he  attended  the  meeting  in  ignorance  that  his 
resignation  as  a  provisional  committee-man  had  been  acr 
cepted. 

In  piuBuance  of  the  resolution  passed  at  the  above  meet- 
ing, application  was  made  to  Mr.  Besly  for  the  sum  of  15L 
as  his  contribution  towards  the  liabilities  of  the  Company, 
and  he  paid  that  siun  on  the  14th  of  January,  1846. 

On  the  2nd  of  March,  1846,  a  meeting  of  the  provisional 
committee  was  held,  at  which  it  was  resolved  that  the 
secretary  should  inform  every  member  of  the  provisional 
committee,  that,  unless  65JL,  including  the  former  paym^it 
of  15/1,  were  paid  on  or  before  Wednesday,  the  25th  of 
March,  his  name  would  be  handed  over  to  the  creditors  of 
the  Company. 

The  secretary  accordingly  wrote,  on  the  11th  of  March, 
1846,  the  following  letter  to  Mr.  Besly : — 
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<^  Direct  Exeter,  Plymouth,  and  Devonport  Railway.         1850. 

<< I  am  instructed  to  forward  to  you,  as  one  of  the  pro-         j^re 
visional  committee,  a  copy  of  the  resolutions  unanimously    ^^'^J. 
adopted  at  a  general  meeting  of  the  provisional  conmiittee     mouth,  akd 
on  the  2nd  inst,  and  to  request  that  you  will  pay  into  the    railway  Co. 
hank  of  Messrs.  Sanders  &  Co.,  Exeter,  the  sum  thereby    bmlt^asi. 
required,  or  so  much  as  with  any  previous  payments  you 
have  made  will  make  that  amount 

**  The  committee  expected  that  the  allottees  of  shares 
would  have  paid  the  small  sum  of  3#.  per  share  towards 
the  expenses ;  but  they  regret  to  say  that  hitherto  they 
have  been  disappointed  in  that  respect. 

"  The  committee  hope  that  the  payment  now  required 
will  be  sufficient  to  relieve  the  members  of  the  provisional 
committee  firom  further  claims,  and  trust  that  each  member 
will  see  that,  by  complying  with  the  terms  of  the  resolu- 
tion, he  will  save  himself  from  much  heavier  demands,  and 
probably  much  personal  annoyance,  as  the  committee  must 
give  the  names  of  the  de&ulters  to  the  creditors,  who  will 
no  doubt  immediately  bring  actions  against  them  for  their 
claims  on  the  Company.*' 

Mr.  Besly  paid  the  sum  of  50/.,  on  the  26th  of  March, 
1846,  to  the  Company,  in  compliance  with  the  request  made 
to  him  in  this  letter. 

The  provisional  conmiittee,  at  a  meeting  held  on  the  31st 
of  August,  1846,  resolved,  that  the  members  should  pay 
SOLy  making  with  their  previous  payments  116L;  and  the 
solicitor  was  requested  to  cause  the  creditors  of  the  Com- 
pany to  enforce  payment  from  such  provisional  committee- 
men as  had  not  paid  their  contributions. 

The  solicitor  to  the  Company  applied  to  Mr.  Besly,  in 
pursuance  of  this  resolution,  for  the  contribution  of  SOL  from 
him.  Mr.  Besly  wrote  a  letter  in  reply,  dated  the  10th  of 
September,  1846,  in  which  he  says:  ^*  As  a  man  of  honour 
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1860.        and  an  honest  man,  I  have  always  pud  my  just  debts,  and 

jnre        ^^  ^  ^^7  intention  to  dischai^  the  agreement  I  subsoribed 

^Twu?LY-    ^^  nanie  with  others  to.     It  is  not  conyenient  for  me  im- 

MOUTH,  AKD     mediately  to  do  so,  as  I  have  before  stated,  but  I  shall  be  in 

Railway  Co.    Exeter  to-morrow  (Friday),  and  will  call  on  you." 

Bwiirt  Cass.        ^*  ^^7  accordingly  called  on  the  solicitor,  and  paid 

the  50L  demanded  of  him. 

Mr.  Besly  deposed  that  he  made  the  above  three  payments 
to  avoid  the  personal  annoyance  of  being  sued  for  the  debts 
of  the  Company,  as  was  threatened,  and  also  as  a  matter  of 
expediency,  rather  than  incur  the  costs  and  risk  of  defend- 
ing all  the  actions,  which  the  creditors  might  be  induced  to 
bring  against  him. 

Mr.  Besly  never  pledged  his  credit  in  respect  of  the  Com- 
pany, nor  authorised  any  person  to  do  so  on  his  behalf;  and 
it  appeared,  that  all  the  liabilities  of  the  Company  had  been 
incurred  by  the  managing  committee. 

The  Master  decided  that  Mr.  Besly  was  a  contributory. 
The  present  motion  was  by  way  of  appeal  from  that  de- 
cision. 

Mr.  Karslake  for  Mr.  Besly. —  Mr.  Besly,  under  the 
circumstances,  was  not  liable  to  the  creditors  of  the  Com- 
pany: BeU  V.  Lard  Mexbcrough  (a).  If  it  be  said  that  this 
is  a  question,  not  of  the  liability  of  Mr.  Besly  to  the  credi- 
tors of  the  Company,  but  merely  of  his  liability  to  the  other 
members  of  the  Company,  as  between  him  and  them,  then 
the  whole  of  the  circumstances  clearly  shew,  that  Mr.  Bes- 
ly never  was  a  member  of  the  provisional  committee;  but, 
even  assuming  him  to  be  a  member  of  that  committee,  he 
did  no  act  to  render  him  liable  as  a  contributory,  and  the 
mere  &ct  of  his  being  on  the  provisional  conmiittee  does 
not  render  him  liable  as  a  contributory:  Ex  parte  Cattk  (b). 

(a)  6  Bailw.  Cas.  149.        (h)  Since  reported,  S  MacN.  &  G.  185. 


CA8B8  IH  OEAXCESLl. 

Mr.  Bedj  etates,  that  he  made  the  several  payments  to  1^50. 

aymd  the  vexatioii  of  numerous  suits.    It  has  been  abeady  jnre 

beld,  that  contributions  thus  made  are  not  sufficient  to  ^aoBoa^vt- 

constitute  those  persons  eontributories  who  were  not  so  ^^^1^ 

otherwise:  Dr.  HaWi  case  (a),  and  BcbertJ  case  (ft).  Railwat  Go. 

Mr.  RusaeU  and  Mr.  Roxburgh  for  the  official  manager. —  *"' 
The  present  case  differs  from  others  in  this,  that  Mr.  Besly 
agreed  to  become  a  member  of  the  provisional  committcf^ 
and  was  admitted  as  such;  and  notwithstai^dingMr.  Besl/a 
express  wish  to  cease  to  be  a  member,  and  the  suggested 
concurrence  of  the  committee  therein,  it  is  clear,  that  Mr. 
Beslj  attended  the  meeting  of  the  committee  held  on  the 
Slst  of  December^  1845;  and  the  only  view  consistent  with 
that  attendance  is,  that  he  was  then  understood  to  have 
continued  a  member  of  the  committee.  He  also  attended 
the  subsequent  meetings  of  the  2nd  of  March  and  Slst  of 
August,  1846  ;  and  in  pursuance  of  the  resolutions  of  these 
three  meetings  he  paid  three  sums  of  15/.,  50^,  and  50A, 
acts  quite  inconsistent  with  the  notion  now  insisted  o% 
that  he  did  not  consider  himself  as  continuing  to  be  a  men>- 
ber  of  the  provisional  committee,  and  only  to  be  explained 
in  the  sense  in  which  Mr.  Bealy,  by  his  letter  of  the  lOth  of 
S^tember,  1846,  explains  them^  where  he  treats  the  daim 
as  one  which,  as  a  man  of  honour  and  an  honest  man,  he 
was  bound  to  pay,  and  where  he  expresses  his  intention  to 
discharge  the  agreement  to  which  he  had  signed  his  name, 
with  others.  [They  cited  Morgarie  case{c),  and  HolUni' 
tDorOCs  case(d).'\ 

TheViCB  Chancellos: — 

The  Company  ordered  to  be  wound  up  is  the  Direct 

(a)  Ante,  p.  214.  1  MacN.  &  G.  225. 

(h)  Ante,  p.  205.  {d)  )  Ante,  p.  102. 

(c)  1  De  6.  &  S.  750,  and 
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1850.  Exeter,  PlTmouth,  and  Devonport  Rwlway  Company.    In 

In  re  that  Company  Mr.  Besly  never  held  or  accepted  a  share, 

^tmI'plt.  "^^  never  agreed  to  hold  a  share ;  and  it  appears  to  me  that 

MOUTH,  AHD  hc  18  not  a  member  of  that  Company.     But  it  is  con 

DlTOirPORT  X         if 

Railway  Go.  tended,  on  behalf  of  the  official  manager,  that  if  not  a 
BultTcabb.  ** member"  he  yet  is  a  "contributory,**  and,  as  a  contribu- 
tory, ought  to  be  included  in  the  list.  Is  Mr.  Besly  then  a 
person  liable  to  contribute  to  the  payment  of  any  of  the 
debts,  liabilities,  or  losses  of  the  Company?  He  ¥ras  a  mem- 
ber of  the  provisional  committee  certainly.  But  the  object 
of  the  provisional  committee  was  to  procure  the  formation 
of  the  Company ;  they  were  not  themselves  the  Company 
as  I  understand  the  matter;  and  I  think,  that,  as  a  member 
of  the  provisional  committee,  this  gentleman  did  not  become 
liable  to  contribute  to  the  debts,  liabilities,  or  losses  of  the 
Company.  I  do  not  see  any  ground  for  the  supposition. 
He  may  be  liable,  and  I  assume,  for  the  purposes  of 
the  argument,  that  he  is  liable  to  the  debts,  liabilities,  or 
losses  of  the  provisional  committee.  For  instance,  the  pro- 
visional committee,  as  an  association  of  gentlemen,  may  have 
hired  a  room,  and  for  what  they  so  hired  they  may  be  lia- 
ble to  pay,  but  not  as  the  Company.  J£  the  provisional 
committee  had  been  directed  to  be  wound  up,  it  may  be  that 
Mr.  Besly  would  have  been  one  of  the  contributories  of  it. 
But  it  was  not  the  provisional  committee  that  was  directed 
to  be  wound  up.  The  Direct  Exeter,  Plymouth  and  Devon- 
port  Railway  Company,  which,  in  my  judgment,  is  not  the 
provisional  committee,  was  so.  I  must  respect&lly  express 
my  dissent  from  the  opinion  of  the  Master.  It  appears  to 
me,  that  it  is  not  established  that  Mr.  Besly  is  or  was  a  con- 
tributory to  the  Company  directed  to  be  wound  up.  I  do 
not  decide  that  there  is  no  Company.  I  decide  that  a 
contributory  to  a  provisional  committee,  and  a  contributory 
to  a  Company  are  different.  The  order  to  be  made  should 
declare  that  it  has  not  been  proved  that  Mr.  Besly  is  a 
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contributory  to  the  Company;  and  it  not  being  alleged  on        1850. 

behair  of  the  official  manager,  that  any  further  evidence  can        /„  ^ 

be  adduced,  the  name  of  Mr.  Bealy  should  be  directed  to  be   J^  Dimoi 

remoyed  firom  the  list  of  contributories.  mouth,  aitd 

Dbtoitfobt 

EilLWAT  Co. 


Biblt'8  Cam. 


Upon  an  appeal  to  the  Lard  Chancdhrj  his  Lordship 
thought,  that,  under  the  circumstances,  the  name  of  Mr. 
Besly  ought  to  be  inserted  in  the  list  of  contributories  (a). 

Lord  CoUmham  having  resigned  the  Great  Seal,  the  mo- 
tion was  by  leave  reheard  before  Lord  TrurOj  who,  on  the 
29th  of  May,  1851,  affirmed  the  decision  of  the  Vice -Chan- 
cellor. 

(a)  2  Macn.  &  G.  176. 


Ex  parte  ISUEBTNICE^  June  lit. 

In  the  Matter  of  The  Obeat  Munbteb  Railway  Co.; 

AR1> 

In  the  Matter  of  The  Joint  Stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

X  HIS  was  a  petition  presented  by  an  original  allottee  and  Where,  upon 
holder  of  shares  in  the  above  Company,  which  had  been  anOTderander 
provisionally  registered.    It  sought  the  usual  order  for  wind-  TOA^^It^d 
ing-up  the  Company.  aot  appear 

The  Company  was  formed  in  February,  1846,  and  the  isted  any  debt 

provisional  committee  received  deposit  monies  to  an  amount  ^^  Comwaj, 

or  that  the 
petitioner  had  soatained  or  wbb  likely  to  sustain  any  loss  in  respect  of  any  debt  of  the  Company, 
and  no  assets  were  shewn  to  exist  except  such  as  might  arise  bv  compelling  the  directors  to 
make  good  monies  expended  by  them  in  purchasing  shares  to  enhance  the  price  of  thmn  in  the 
market : — Held,  not  a  proper  case  for  an  order.  And  the  transactions  complained  of  haying 
oocnrred  fire  years  before  the  presentation  of  the  petition,  and  having  been  the  subject  <» 
an  inrestigation  and  a  suit  instituted  four  yean  previously,  and  compromise,  and  also  of 
another  petition  which  had  been  abandoned  on  a  compromiBe,  the  new  petition  was  dismiss- 
ed with  costs. 
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exceeding  29^00021,  from  aQottees  of  Shares,  who  ngned  the 
usual  parEamentaiy  contract  and  Bubscribere^  agreement. 
The  directors,  with  a  view  to  raise  the  price  of  their  shares 
in  the  market,  applied  portions  of  the  deposit  money,  to  an 
amount  exceeding  40002.,  in  the  purchase  of  scrip  shares,  the 
greater  part  of  which  amount  was  lost.  They,  not  haying 
sufficient  monies,  also  borrowed  a  sum  of  10,000il  at  in- 
terest, in  order  to  enable  them  to  make  up  a  sum  sufficient 
to  pay  into  the  Court  of  Chancery,  in  compliance  with  the 
standing  orders  of  the  Houses  of  Parliament,  as  a  prelimi- 
nary to  the  Bill  being  brought  in« 

The  Bill  was  withdrawn  in  May,  1846,  in  pursuance  of  a 
resolution  of  a  general  meeting  of  the  C(»npany. 

Great  dissatisfaction  was  felt  with  the  proceedings  of  the 
directors,  and  a  committee  was  appointed  at  a  general  meet- 
ing of  shareholders,  held  in  May,  1843,  at  which  the  peti- 
tioner was  present,  to  examine  the  accounts  of  the  Company. 
The  committee  not  being  satisfied,  a  bill  in  Chancery  was 
filed,  in  June,  1846,  seeking  to  charge  the  directors  per- 
sonally with  the  loss  arising  fcom  the  piu-chase  of  scrip 
shares,  and  for  a  general  account  and  a  final  arrangement 
of  the  affidrs  of  the  Company,  but  the  suit  was  terminated 
by  a  compromise.  It  did  not  ajqpear,  however,  that  the  pe- 
titioner had  any  knowledge  of  the  oomporomise. 

In  May,  1849,  a  petition  was  presented  by  Mr.  Capper, 
a  shareholder,  for  an  order  to  wind-up  the  affidrs  of  the 
Company,  and  the  present  petitioner  made  an  affidavit  in 
support  of  that  proceeding;  but  the  petition  was  abandoned 
upon  a  compromise. 

The  Company  had  ceased  to  carry  on  business;  but  it  had 
not  been  dissolved,  nor  had  its  affidrs  been  wound  up. 

It  was  sworn  that  there  were  assets  of  the  Company  then 
in  the  hands  of  the  directors  to  a  large  amount,  but  this 
was  denied  by  the  affidavits  on  the  part  of  the  directors. 
It  was  also  alleged,  that  a  large  bakuice  was  due  firom  the 
directors,  in  respect  of  which  they  had  not  accounted. 
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Mr.  Buaett  and  Mr.  HM€ringi(m  for  the  petitioner. 


1850. 


^  parte 

Mr.  Saean  and  Mr.  Andermm  tor  the  directoin  and  cer-  ^Te^ 
tdn  shareholders  in  the  Company  objeoted  to  any  order  ^Humm' 
beinf  made.  Raxlwat  Co. 


The  Yigs-Chancbllob: — 

This  is  a  petition  presented  in  a  case  where  it  is  not  sug- 
gested that  the  Company  has  any  debt  or  any  liability,  but 
in  which  it  is  suggested  that  there  is  no  debt,  no  liability. 
It  is  a  case  in  which  there  is  no  suggestion  that  the  peti- 
tioner has  sustained,  or  is  likely  to  sustain,  any  loss  or  da- 
OEUigey  or  has  been  or  is  likely  to  be  exposed  to  any  aetioOi 
soity  or  demand  in  respeot  of  any  such  debt. 

It  is  said,  however,  that  there  may  be  property  of  the 
Company  to  be  diyided  under  this  petition.  But  in  truth 
there  is  no  property  capable  of  being  brought  into  a  state 
for  division,  subject  to  this  single  remark,  that  it  is  alleged, 
and  perhaps  truly,  that  the  directors  laid  out  the  money  of 
the  Company  in  purchasing  shares  to  raise  the  price  of  them 
in  tiie  market.  That  may  have  been  an  irregular  transac- 
tion, bat  there  is  nothing  to  shew  that  it  was  done  with 
either  a  dishcmest  or  fraudulent  intent 

If  there  were  no  more  in  the  case,  I  should  vecy  much 
donbt  whether  the  machinery  of  the  Winding-up  Aei  woviA 
be  applicable  for  the  purpose  of  enabling  this  kind  of  wrong 
to  be  remedied^  seeing  that  the  ancient  modes  provided  for 
redress  in  such  cases  are  still  available. 

But  these  transactions  occurred  a  considerable  time  ago, 
and  this  petition  was  not  presented  until  March  in  the  pre- 
sent year.  The  petitioner  was  present  at  a  meeting  of  share- 
holders who  directed  an  investigation  of  the  affairs  of  the 
Company,  including  this  very  transaction;  the  result  of 
which  was  a  suit. 

That  snit  was  followed  in  1849  by  a  petition,  in  support 
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of  which  the  present  petitioner  was  a  witness.    That  pro- 
ceeding also  produced  a  compromise  and  costs. 

Last  of  all  this  petition  is  presented  in  March|  1 850.    Let 
it  be  dismissed  with  costs. 


Jvneeth, 
'  &  Nov,  8M. 


In  the  Matter  of  The  Dibect  Exetbb,  Plymouth,  and 
Devonpobt  Railway  Cohpaky; 


AHP 


An  ipplica- 

iion  for  shares 

in  a  provi- 

sionftlly  rogU- 

tered  projected 

Company  was 

made  on  Oct 

20th,  1846.  No 

answer  was  r»> 

tamed  tiU 

DeclSUi, 

when  a  letter 

of  allotment 

was  sent  to 

the  applicant^ 

who  took  no 

notice  of  it 

Thedrcnm- 

stances  of  the 

projected 

Uompanyhad 

considerably 

ehangedinthe  per  share.'' 

interna.    On    ^ 

an  appeal  from 

the  decision  of 

the  Master, 

placing  the 


In  the  Matter  of  The  Joint  Stock  Companieb  Winding- 
up  Acts,  1848  &  1849. 
Mathew's  Case. 

X  HIS  was  a  motion  by  way  of  appeal  firom  the  decision  of 
the  Master  placing  the  appellant  on  the  list  of  contiibuto- 
ries  to  the  above  Company  (a).  The  appellant  had,  on  the 
20th  October,  1845,  sent  a  letter  of  application  for  shares 
in  the  following  form : — 

**  To  the  Provisional  Committee  of  Management  of  the 
Direct  Exeter,  Plymouth,  and  Devonport  Railway. 

''  I  request  you  will  allot  me  100  shares  of  25L  each  in 
the  above  Railway;  and  I  undertake  to  accept  the  same,  or 
such  number  as  you  may  appropriate  to  me,  subject  to  the 
regulations  of  the  Company,  also  to  sign  the  necessary  legal 
documents,  and  to  pay  when  required  a  deposit  of  2£  12#.  6d. 


No  answer  was  at  that  time  returned  to  his  application. 

In  the  be^nning  of  November,  1845,  a  panic  took  place  in 

applicant  on     the  share  market,  and  shares  in  projected  railway  com- 

tributoriety  an  iBsue  was  directed,  to  try  whether  the  allotment  was  made  bonA  fide ;  and  a 
rerdiot  haying  been  fouid  in  the  negative,  the  applicant's  name  was  remored  from  the 
list 

SembU,  that  the  drenmstance  of  some  persons  being  advertised  as  provisional  dirsetors 
without  tiieir  consent,  is  not  suificient  ground  (no  fraudulent  intent  being  proved)  for  re- 
moving from  the  list  of  oontributories  an  allottee  who  was  induced  by  the  advertisement  to 
apply  for  shares. 

(a)  For  the  circnmstances  re-      cage,  ante,  p.  214*    and  Be$lif» 
lating  to  this  Company,  see  Ro'      case,  ante,  p.  224. 
bertt^  caae^  ante,  p.  205;  Dr,  Haiti 
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panies  became  greatly  depreciated.    At  this  time  several  1850. 

shares  remained  unallotted,  although  there  had  been  more  in  re 

than  sufficient  applications  to  absorb  the  whole  of  them.  ^ijj^^  p![^. 

On  the  15th  of  December  a  letter  of  allotment  was  sent  mouth,  avd 

to  Mr.  MatheW;  to  the  foUowing  effect: —  Railway  Co. 

Hathxw's 
«  Number  of  Letter  426.— Number  of  Shares  100.  Cam. 

'<  Deposit,  262^  lOs. 

"5,  Bedford  Circus,  Exeter,  Dec.  16th,  1846. 
^  Sir — ^I  am  instructed  to  acquaint  you  that  the  commit- 
tee have  allotted  jou  100  shares  in  the  above  undertaking, 
on  which  a  deposit  of  2L  \2s.  Qd.  per  share  must  be  paid  to 
one  of  the  under-mentioned  bankers  on  or  before  Tuesday, 
the  23rd  day  of  December  instant.  The  plans,  sections^ 
&C)  have  been  duly  deposited,  and  all  the  necessary  notices 
published.  Scrip  certificates  will  be  delivered  in  exchange 
for  this  letter  and  the  receipt  at  the  foot  signed  by  one  of 
the  bankers;  and  notice  will  be  given,  by  advertisement  or 
circular,  of  the  times  and  places  appointed  for  the  execution 
of  the  Parliamentary  deeds,  when  scrip  will  be  delivered." 

To  this  letter,  Mr.  Mathew  returned  no  answer. 

In  support  of  the  appeal,  the  minute  books  and  the  state- 
ments in  a  case  laid  before  Mr.  Chitty  for  his  opinion,  on 
behalf  of  the  Company,  were  relied  upon. 

Mr.  RoundeU  Palmer  and  Mr.  W.  M.  James  for  the  ap- 
pellant.— ^Neither  in  the  prospectus  nor  in  the  printed  form 
of  application  is  there  any  stipulation  as  to  the  payment  of 
preliminary  expenses  in  the  event  of  the  project  felling. 
The  appellant  was  induced  to  consent  to  the  application  to 
become  a  conunittee-man  by  seeing  the  names  in  the  pro- 
spectus. It  afterwards  appeared  that  several  of  these  names 
were  inserted  in  the  prospectus  without  any  authority.  The 
appellant  never  consented  to  take  any  shares.     He  did,  on 
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the  20th  of  October,  request  that  shares  saight  be  allotted 
to  hioL  But  it  cannot  be  inferred  firom  this  request  thai 
he  consented  to  take  them  on  the  15  th  of  December,  whea 
the  letter  of  allotment  was  sent  It  is  clear,  fixwi  the 
change  which  had  then  taken  place  in  the  prospects  of  the 
Company,  that  the  allotment  was  merely  made  to  render 
Mr.  Mathew  liable  to  loss,  and  would  never  have  been  made 
had  the  concern  prospered.  At  that  time  the  persons  who 
allotted  the  shares  knew  that  the  project  was  abortive,  and 
that  the  committee  were  unable  to  meet  their  engagements. 
[The  Vtce-Chancellar. — ^I  think  Mr.  Mathew  would  have  act-' 
ed  more  prudently  if  he  had  answered  the  letter  of  allotment, 
and  had  refused  the  shares.]  Such  a  coiuse  might  have  been 
more  prudent,  but  we  submit  that  it  was  not  necessary,  for 
the  letter  of  allotment  was  an  attempt  to  bind  Mr.  Mathew 
to  a  contract  into  which  he  had  never  consented  to  enter. 
The  directors  were  bound  to  have  apprised  him  of  the  al- 
tered state  of  affairs,  and  to  have  inquired  if  he  still  desired 
to  have  the  allotment.  It  has  been  held,  that  the  same  cir- 
cmnstances  which  would  entitle  a  subscriber  to  a  return  of 
his  deposit,  will  exclude  him  from  liability  to  contribute. 
They  referred  to  PUchford  v.  Davis  (a)y  NockeU  v.  Crosby  (b), 
fFontner  v.  Shairp(c)y  Woolmer  v.  Toby{d),  and  Fox  v. 
Gifion  (e). 


Mr.  RttsseU  and  Mr.  Roxburgh^  for  the  official  manager, 
contended  that  there  was  nothing  to  shew  that  the  allot- 
ment was  not  made  bon&  fide;  and  that,  if  the  appellant 
had  wished  to  repudiate  it,  he  should  have  done  so  at  once. 

The  Vice-Chancbllor  reserved  his  judgment 


(a)  5  M.  &  W.  2. 
(h)  3  B.  &  C.  814. 
(c)  4  Bailw.  Cas.  542. 


(d)  4  Railw.  C».  718. 
(«)  6  Bing.  776. 
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The  Vice-Chancellob: — 

This  appeared  and  still  appears  to  me  a  case  of  some 
difficulty;  not  so  much  on  account  of  some  of  the  names  in 
the  list  of  provisional  directors  having  been  inserted  without 
authority,  as  otherwise.  Were  it  safe,  in  my  opinion,  to 
ascribe  to  a  fraudulent  intention  the  insertion  of  those  un- 
authorised names  in  the  prospectus,  I  might  perhaps  have 
thought  the  &ct  more  important  than  I  do ;  but  the  evi- 
dence does  not  seem  to  me  to  justify  that  conclusion.  The 
possible  reliance  of  individuals  on  particular  men  mentioned 
in  it,  is  certainly  not  to  be  foigotten ;  but  any  of  the  per- 
sons whose  names  were  thus  used  with  their  consent,  might, 
I  suppose,  rightftdly  have  retired,  and  withdrawn  Srom  all 
connection  and  all  interference  with  the  undertaking  before 
or  after  Mr.  MatheVs  application  for  shares;  and  there  was 
a  power  to  add  to  the  number  of  provisional  directors,  those 
actually  mentioned  in  the  prospectus  being,  I  think,  four- 
score. I  must  recollect,  too,  some  recent  decisions,  which 
in  a  manner  oblige  me,  I  think,  to  say,  that  if  Mr.  Mathew's 
application  of  the  20th  October,  1845,  for  one  hundred 
shares,  was  answered  and  accepted  &irly,  honestly,  and  in 
due  time  and  manner,  his  name  must,  as  far  as  I  am  con- 
cerned, stand  where  the  Master  has  placed  it. 

My  great  embarrassment  has  been  in  coming  to  a  con- 
clusion upon  the  question,  whether  the  application  was 
answered  and  accepted  fiiirly,  honestly,  and  in  due  time 
and  manner.  The  case,  in  this  respect,  upon  the  materials 
before  me,  being,  in  my  judgment,  one  of  a  suspicious  char- 
acter. 

Was  there  an  honest  reason  for  the  delay  in  answering 
the  application  xmtU.  the  middle  of  December?  Was  the 
cause  uncertainty  as  to  the  goodness  or  badness,  the  hope- 
fidness  or  hopelessness,  the  promising  or  unpromising  na- 
ture of  the  speculation  ?  ^  nd  if  there  were  applicants  not 
well  friended  nor  much  considered,  were  they  intended  to 
be  recipients  of  loss  if  there  should  be  loss,  but  not  by  any 
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means  participators  in  any  probability  of  gain  ?  Waa  there 
material  dissimulation  in  the  letter  of  allotment  of  the  15th 
of  December?  Was  the  undertaking,  when  on  the  15th 
that  letter  waa  despatched  to  Mathew,  in  a  hopeless  or  a 
sinking  and  failing  condition  ?  And  if  it  had  been  at  the 
time  in  a  prosperous  or  hopeful  condition,  would  that  or 
any  such  communication  have  been  sent  to  him?  Was  the 
letter  truly  and  really  an  inyitation  or  admittance  to  a  share 
not  in  an  adventure  but  in  a  misadyenture  ? — ^to  a  participa- 
tion, not  in  an  enterprise,  but,  under  that  pretence,  in  defeat 
and  ruin  believed  to  be  inevitable  ?  Was,  in  short,  the  letter 
an  act,  or  the  result,  of  criminal  conspiracy  or  sheer  fraud| 
for  the  purpose  of  dishonestly  throwing  on  Mr.  Mathew, 
and  others  similarly  circumstanced,  the  whole  or  part  of  a 
burthen  properly  sustainable  in  another  quarter  exclusively? 

These  are  views  of  the  matter  which  it  is  &r  from  agree- 
able to  suppose  possible,  and  I  regret  not  to  find  myself 
able  to  treat  the  suggestions  (that  have  in  effect  been  made) 
of  their  existence  as  devoid  of  plausibility. 

The  case,  I  repeat,  in  this  respect,  after  a  careful  con- 
sideration of  dates,  the  minute  books,  the  statement  laid 
before  Mr.  Chith/,  and  the  rest  of  the  evidence,  appears  to 
me  one  of  suspicion.  I  do  not,  however,  find  enough  for 
conviction. 

I  tliink  that,  judicially,  I  should  not  be  at  present  wai^ 
ranted  in  designating  the  letter  of  allotment  as  the  result 
of  conspiracy,  or  as  an  act  of  fraud.  A  case  of  that  kind 
ought,  I  apprehend,  upon  the  materials  before  the  Courts 
to  be  taken  judicially  as  not  proved. 

But,  the  letter  being  supposed  not  to  be  firaudulent,  waa 
it  an  answer  or  accession  to  the  application  of  October  in 
reasonable  time  ?  This  also,  I  think,  a  difficult  question* 
Assuming,  however,  as  I  have  said,  the  absence  of  fi^ud,  I 
am  not  satisfied  that  the  letter  was  not  in  such  time  as  at 
least  to  render  it  incumbent  on  Mr.  Mathew,  if  he  had  on 
his  part  abandoned  his  intention  of  October,  and  wished  to 
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have  no  longer  any  connection  with  the  scheme,  to  inform  one 
or  both  of  the  two  committees,  or  the  secretary,  to  that  effect. 
Mr.  Mathew  might,  perhaps,  have  been  entitled  to  do  so. 
He  left  the  letter  of  the  15th  of  December  unanswered  and 
unnoticed,  as  he  did  that  of  the  Slst. 

I  ought  not  to  dissent  from  the  Mastei^s  finding  upon 
no  more  than  a  doubt,  whether,  in  his  place,  I  should  have 
done  as  he  has  done,  or  upon  a  conjecture  that  the  person 
against  whom  he  has  decided  might  have  made  a  better 
case.  The  order  that  I  pronounce  is,  to  reiuse  the  motion, 
without  costs,  and  without  prejudice  to  any  application  that 
may  be  made  to  the  Master  to  rehear  the  matter,  or  re- 
view his  decision  npon  additional  evidence.  I  may  say,  that 
if  the  two  Acts  of  Parliament  now  before  me  are  as  advan- 
tageous to  society  in  general  as  they  seem  to  be  to  the  pro- 
fession of  the  law  in  particalar,  they  must  certainly  be  great 
achievements  in  legislation. 

Mr.  Roundell  Palmer  suggested  that  the  question  of  &ct 
might  be  tried  by  an  action  or  an  issue  at  once,  instead  of 
being  again  tried  before  the  Master.  He  referred  to  the 
91  St  section  of  the  Act  of  1848,  and  asked  leave  to  consider 
and  speak  again  to  the  case  on  this  point. 

The  Vice-Chancellor  said,  he  did  not  think  that  an 
action  would  safely  try  the  question ;  but  that  he  would  give 
counsel  leave  to  speak  on  Monday  to  the  question  whether 
there  should  be  an  action  or  an  issue. 


1850. 

In  re 
Thi  Dibict 
ExKBR,  Plt- 

XOUTR,  AHO 
DlTOVPOBT 

Railwat  Co. 

Matbbw'a 
Oar. 


Mr.  Roundell  Pabner  and  Mr.  fV.  M.  James^  for  the  ap- 
pellant, submitted  that  issues  should  be  directed  to  try 
whether  the  letter  of  allotment  was  sent  bon&  fide  to  the 
appellant,  and  whether  it  was  sent  within  a  reasonable  time 
after  the  application  for  shares. 

Mr.  Roxburgh^  for  the  ofiicial  manager,  contended,  that 

r2 
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1850. 

In  re 
Tbb  Dirsot 
ExBTSB,  Ply- 
mouth, AHD 

DiVOVPOBT 

Rauwat  Co. 

Mathbw*! 
Case, 


JuneSOth, 


the  proper  course  would  be  for  the  matter  to  go  bock  to 
the  Master,  whose  finding  the  Court  had  not  disturbed^  and 
who  might,  under  the  powers  conferred  upon  him  by  the 
Winding-up  Acts,  direct  issues,  if  the  appeUant,  by  the 
production  of  fiirther  evidence,  or  otherwise,  should  shew 
that  such  a  course  was  proper. 

The  Yice-Chakcellor  said,  he  thought  the  Court 
ought  to  direct  issues ;  and  gave  the  counsel  liberty  to  speak 
to  the  matter  as  to  the  form  of  the  issues,  and  the  place 
where  they  should  be  tried. 


Mr.  Roundell  Palmer  and  Mr.  W.  M.  James  submitted  that 
there  ought  to  be  two  issues :  first,  whether  the  allotments 
were  made  bon&  fide  with  a  view  to  the  prosecution  of  the 
undertaking;  and,  secondly,  whether  they  were  made  in 
reasonable  time ;  and  that  the  official  manager  should  be 
plaintiff. 

Mr.  Rtisgell,  Mr.  BtUiy  and  Mr.  Roxburgh,  objected  that 
the  issues  proposed  would  not  try  the  substantial  question 
of  fi:«ud. 

The  Vice  Chancellob  directed  two  issues,  at  the  re- 
quest of  Mr.  Mathew,  Mr.  Mathew  being  plaintiff:  the  first 
affirming  that  the  allotment  of  shares  made  to  the  plaintiff 
on  the  15th  of  December,  was  made  to  Urn  fi^udulently,  or 
not  with  a  view  to  the  prosecution  of  the  undertaking;  the 
second  affirming  that  the  allotment  was  not  made  in  reason- 
able time  afiter  the  application  of  the  plaintiff  for  the  shares. 


Nov.  7th,  The  case  now  came  on  to  be  disposed  of,  the  jury  having 
found  that  the  shares  were  not  allotted  within  a  reasonable 
time  after  the  application;  and  that  the  committee  did  not, 
at  the  time  of  the  allotment,  intend  to  carry  on  the  under- 
taking, and  that  the  allotment  was  not  made  with  a  view 
to  its  prosecution. 
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Mr.  Baundell  Palmer  and  Mr.  fF.  M.  James^  for  the  appel- 
lant 

Mr.  Roxburgh,  for  the  official  manager,  objected  that  the 
first  part  of  the  iflsue,  as  to  the  allotment  being  finudulent, 
had  not  been  found  by  the  jury,  but  had  been  withdrawn 
from  their  consideration  by  the  Lord  Chief  Baron,  who  had 
tried  the  issue. 

The  Vice-Chancellob  ordered,  that  the  appellant's 
name  should  be  remoTed  from  the  list;  and  that  his  costs, 
properly  incurred  in  the  matter  in  the  Master^s  office,  pre- 
viously to,  and  also  of  and  relating  to,  the  applications  to 
the  Court,  and  of  and  relating  to  the  issues  and  the  trial, 
should  be  paid  out  of  the  estate. 


1850. 

In  re 

Thb  Dirbct 

ExETRR,  Plt- 

xoutb,  avd 

Dkyovporv 

Railway  Go. 

Matbbw's 
Caib. 


Hole's  Case. 

X  HIS  was  an  appeal  from  the  decision  of  the  Master, 
placing  the  appellant,  Mr.  Hole,  upon  the  list  of  contribu- 
tories.  On  the  10th  of  October,  1845,  the  appellant  con- 
sented to  his  name  being  placed  upon  the  list  of  provisional 
committee-men.  He  afterwards  requested  that  his  name 
might  be  withdrawn,  but  his  request  was  not  complied 
witL     Subsequently  he  paid  15J^  to  avoid  iurther  liability. 

Mr.  Karsldkej  for  the  motion,  admitted  that  the  only  dis- 
tinction between  this  case  and  that  of  Mr.  Besly  was,  that 
the  appellant  had  never  attended  any  meeting  of  the  com- 
mittee. This  circumstance,  however,  he  contended,  took 
away  from  the  case  one  of  the  facts  on  which  the  judgment 
of  the  Lard  Chancellor,  in  Beelxfs  case  (a),  mainly  proceeded 


JwMltk, 


ffdd,  that  the 
circumstance 
of  a  provision- 
a]  committee- 
man never 
having  attend- 
ed a  meeting 
of  the  commit- 
tee was  not 
sufficient  to 
distinguish 
his  case  from 
Bedu's,  to 
whidi  it  was 
in  other  re- 
qtects  similar* 


(a)  2  M*N.  &  G.  17t). 
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1850. 

In  re 
Tub  Dibict 
ExiTBit,  Plt- 
mouth,  akd 
Dbfokpobt 
Railway  Co. 

HoLi'8  Cabi. 


Mr.  Russell  and  Mr.  Roxburghj  for  the  official  manager, 
were  not  called  upon. 

The  Vice-Chancellor  : — 

I  am  of  opinion  that  this  gentleman  is  not  a  member  of 
the  Company  which  has  been  directed  to  be  womid-up  by 
the  order  of  the  Court,  believingy  as  I  do,  that  Beshfs  ccLse 
was  not  materially  different  from  the  present. 

If,  therefore,  I  were  to  act  on  my  opinion,  I  should  (sub- 
ject to  what  might  have  been  said  on  the  part  of  the  official 
manager)  have  acceded  to  the  motion.  It  is  better,  how- 
ever, that  I  should  act  on  the  opinion  of  the  Lord  Chanr 
cellar;  and  yiewing  the  case  as  I  have  said,  I  shall  decide 
according  to  that  opinion,  and  refuse  the  motion  without 
costs. 


May  25M  &   In  the  Matter  of  The  Larne,  Belfast,  and  Baixtmena 
^^^^^'  Railwat  Company; 

AHD 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

Ex  parte  Baker. 

Whereayind-  vJN  the  18th  of  January,  1850,  the  Court  made  the 
usual  order  to  wind  up  the  affiurs  of  the  above  Company, 

rho^bi^don-'  ^»  *®  petition  of  Stafford  Henry  Northcott,  a  shareholder 

in  the  said  Company. 

The  directors  appealed  against  this  decision,  but  the  ap- 

SjiTing  it^La-  P^al  never  came  on,  the  directors  compromising  with  Mr. 
to  the  Master^s 
office,  the 

Court  gave  the  proBecution  of  the  order  to  a  second  petitioner;  and  on  the  death  of  auch  se- 
cond petitioner  before  he  had  taken  any  further  step  in  the  matter,  the  Court,  upon  an 
ex  parte  motion,  gave  the  carriage  of  the  order  to  another  shareholder. 


up  order  had 
been  obtained 

ed  it,  upon  a 
compromise 
with  the  di- 
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Nortfacott  by  paying  him  a  sum  exceeding  75.  6c/.  per  share,  1850. 

and  lOOL  for  costs,  oat  of  the  assets  of  the  Company ;  the  j^  re 

Older  was  never  carried  in  before  the  Master.    The  direo-  J^l  't^"?' 

tors  afterwards  bought  up  several  other  shares,  at  the  rate  Ballymiha 

of  7s.  6d.  per  share.  

Under  these  circumstances,  a  petition  was  presented  by  Bakjol. 

Mr.  Costi^y  a  shareholder,  praying  for  the  usual  winding-  May  25tk, 
up  order,  or,  in  the  alternative,  that  the  Court  would  order 
that  he  should  have  the  carriage  and  prosecution  of  the 
order  obtained  on  the  application  of  Mr.  Northcott. 

Mr.  Russell  and  Mr.  C.  Hall  for  the  petitioner. 

The  Vice-Chancellob  made  an  order  that  the  petitioner 
should  have  the  carriage  and  prosecution  of  the  order,  and 
reserved  the  costs. 

The  order  was  drawn  up  and  passed. 

Mr.  Costigin  died,  and  was  buried  on  the  5th  of  June, 
1850. 


Mr.  C.  Hall  now  moved,  on  behalf  of  Thomas  Baker,     j^^e  25tk. 
that  the  carriage  and  prosecution  of  the  original  order 
might  be  ^ven  to  Mr.  Baker.     He  read  two  affidavits,  the 
first  verifying  the  death  of  Mr.  Costigin,  and  the  second 
deposing  to  Mr.  Baker  being  a  shareholder  in  the  Company. 

No  notice  of  the  motion  had  been  given  either  by  adver* 
tisement  or  by  service  on  any  shareholder. 

The  Vice-Chancellob  granted  the  application,  but 
said  it  would  be  at  the  risk  of  !Mr.  Baker  whether  the  order 
should  be  discharged,  if,  upon  application,  the  Court  should 
see  sufficient  ground  for  taking  that  course. 
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June  20M.     Iq  the  Matter  of  Thb  Vale  op  Neath  and  South 

Wales  Brewery  Company; 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 


Shares  in  a 
Joint-stock 
Company 
were  tmns- 
ferred  by  the 
directors  to 
W.,  a  pur- 
chaser, irre- 


Walters*  Second  Case. 

X  HE  above  case  was  heard  on  the  3l8t  of  January,  1850, 
upon  a  motion  then  made  by  the  official  manager,  by  way 
of  appeal  from  the  decision  of  the  Master,  who  had  ex- 
cluded his  name  from  the  list  of  contributories  to  the  Com- 
pany.   The  Court  referred  it  back  to  the  Master  to  review 

gularly  byen-  hig  report 
tries  in  the  *^ 

A  report  of  that  hearing  will  be  found  ante,  pp.  149 — 157. 

Mr.  Walters  appealed  frx)m  this  decision.  The  appeal 
was  heard  by  the  Lard  Chancellor  on  the  8th  of  March, 
1850,  and  was  dismissed  with  costs. 

Upon  the  review  of  the  case  before  the  Master,  the  several 
circumstances  stated  in  the  former  report  remamed  un- 
changed. 

Mr.  Walters  was  examined  on  his  own  behalf  before  the 
Master ;  but,  though  he  did  not  recollect  some  of  the  cir- 
cumstances as  then  stated,  he  did  not  expressly  deny  any  of 
them ;  and  Mr.  Buckland,  who  was  also  examined  for  Mr. 
Walters,  admitted  that  he  was  virtually  the  principal  man- 
ager of  the  Company,  and  that  Mr.  Walters  left  it  to  him 
to  arrange  as  to  transferring  all  the  shares  into  Mr.  Wal- 
ters' name. 


Company's 
book,  and  not 
by  aUotment 
or  deed,  as  re- 
quired by  the 
Company's 
deed  of  settle- 
ment.   In  re- 
spect of  tliis 
transfer  as  a 
qualification, 
W.  became  a 
director.    At 
the  expiration 
of  half  a  year, 
and  in  October, 
1841,  he  be- 
came desirous 
to  retire  fh)m 
being  either 
director  or 
shareholder ; 
and  at  a  meet- 
ing of  the  di- 
rectors with 
W.  it  was 
agreed  that 

the  shares  should  be  taken  back ;  and  he  was  repaid  the  ralne  of  the  shares  by  a  promissoir 
note,  signed,  as  for  the  Company,  by  one  director  in  fiivour  of  another,  and  indorsed  to  W. 
The  note  was  ultimately  paid,  but  no  transfer  was  regularly  made  or  executed ;  W.  thence- 
forth ceased  to  act  as  director  and  to  be  treated  as  a  shareholder : — Hdd,  that  the  directors 
had  no  power  to  accept  the  shares  back  from  W.,  and  that  W.  could  not  be  presumed  to  be 
ignorant  that  they  were  without  that  power,  and  that  his  name  was  properly  on  the  list  of 
contributories.  Qv4Fre,  whether  the  Winding-up  Acts,  1848  &  1849,  do  not  go  beyond 
devising  modes  of  enforcing  liabilities  previously  existing,  and  have  not  creat^  new  lia- 
bilities? 
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It  also  appeared  that  both  sets  of  sharee  which  were  1850. 
tnmaferred  mto  Mr.  Walters'  name  were  acquired  by  him  jn  re 
fix>m  the  directors.  'nL«"  d' 

As  is  stated  in  the  report,  ante,  p.  153,  Mr.  Walters  ^^^  Walm 

retired  from  the  Company  on  the  11th  of  October,  1841.         

On  that  occasion,  Mr.  Buckland,  Mr.  Slancombe,  and  Mr.  swfxmD  Cam. 
Little,  three  of  the  directors,  met  Mr.  Walters,  hj  appoint- 
ment, at  the  house  of  Mr.  Little,  in  Bath,  in  consequence 
of  Mr.  Walters'  letter  of  the  6th  of  October,  1841.  Mr. 
Buckland  at  that  time  also  proposed  that  the  shares  should 
be  taken  back  from  Mr.  Walters,  and  that  the  Company's 
note  for  10002.  should  be  given  to  him  for  thenL  Mr. 
Walters  objected  to  this  proposal,  alleging  that  he  could 
not  well  use  such  a  note  with  the  Banking  Company  in 
which  he  was  a  partner.  After  some  discussion,  the  fol- 
lowing promissory  note  was  prepared  and  signed: — 

''  Neath,  October  11th,  1841. 
'^Twelve  months  after  date  we  promise  to  pay  Joseph 
Slancombe,  Esq.,  or  order,  the  sum  of  One  Thousand 
Pounds,  value  received. 

«  For  the  Vale  of  Neath  and  South  Wales  Brewery  Ca 

«  £1000.  "  W.  H.  Buckland. 

• 

Mr.  Slancombe  indorsed  the  note,  and  handed  it  over  to 
Mr.  Walters. 

The  shares  were  afterwards  transferred,  in  the  Share  Be- 
gister  Book,  from  Mr.  Walters'  account  to  that  of  the  di- 
rectors ;  but  it  did  not  appear  that  Mr.  Walters  knew  to 
whom  they  were  transferred. 

No  transfer  of  the  shares  was  ever  executed  by  Mr.  Wal- 
ters. The  bill  was  not  paid  at  maturity,  but  it  was  ulti- 
mately paid  in  full  to  Mr.  Walters. 

The  Master  decided  that  Mr.  Walters  was  a  contributory. 

This  was  a  motion  by  Mr.  Walters,  by  way  of  appeal 
from  the  decision  of  the  Master. 
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IS60.  Mr.  Bacon  and  Mr.  Southgate  in  support  of  the  motion. 

/n  rt        — ^o  Master  has  pkced  Mr.  Walters'  name  on  the  list; 

^nLto  ato'   ^^^  *^^  ^^  decision  of  the  Court,  on  the  former  hearing, 

South  Walib  we  cannot  now  contend  that  he  never  became  a  share- 
BaiwnT  Co. 

holder;  but  we  contend  that,  haying  become  a  shareholder, 

8Mon>  Ca0i.  ^®  ceased  to  be  one  in  October,  1841.  Mr.  Walters  under^ 
stood  that  the  shares  were  to  be  taken  back  by  the  party 
who  had  sold  them,  whether  that  party  were  Mr.  Buckland 
or  the  Company;  and  so  far  as  Mr.  Walters  was  concerned 
or  knew,  that  party  was  Mr.  Buckland,  he  paying  Mr.  Wal- 
ters for  the  shares  by  a  secnrity  ^ven  by  the  Company  and 
Mr.  Slancombe.  It  is  not  to  be  presumed  against  Mr.  Wal- 
ters that  he  knew  he  was  not  selling  to  Mr.  Buckland: 
Holhoe^s  case  {ay 

If  it  be  said  that  the  mode  of  transfer  prescribed  by  the 
Company's  deed  of  settlement  was  not  pursued,  and  that, 
on  the  authority  of  MorgarCs  case{b)y  Mr.  Walters  con- 
tinued to  be  liable  as  a  contributory,  notwithstanding  that 
he  parted  with  his  shares  in  October,  1841,  there  is  this 
circumstance  which  distinguishes  Mr.  Walters'  position 
from  that  of  Mr.  Morgan,  that  the  transactions  between 
Mr.  Walters  and  the  Company  were,  from  first  to  last, 
through  Mr.  Buckland;  and  if  Mr.  Buckland  had  the 
power  to  bind  Mr.  Walters  as  a  contributory,  by  an  irregu- 
lar transfer  of  shares  to  him  not  completed  with  the  forma- 
lities required  by  the  deed  of  settlement,  he  had  power,  in 
the  same  way,  to  loose  him  from  that  obligation.  More- 
over, Mr.  Walters  appears  to  have  believed  that  he  was 
frilly  discharged  in  October,  1841,  from  his  character  of 
shareholder.  The  directors,  who  frdly  represented  the 
Company  in  the  transaction,  concurred  in  inducing  Mr. 
Walters  to  think  he  was  then  discharged;  and  the  Com- 
pany ought,  at  this  distance  of  time,  to  be  bound  by  their 
aot& 

(a)  1  De  G.  &  S.  777. 
(ft)  1  De  G.  &  S.  750,  and  1  M»N.  &  G.  225. 
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It  waa,  from  October,  1841,  notorious  to  every  member  1850. 

of  the  Company  that  Mr.  Walters  had  ceased  to  be  a  di-  /„  ^ 

rector;  and  the  books  by  which  the  shareholders  ought  to  '^^^mj^^i^ 

be  bound,  and  are  actually  bound  under  s.  48  of  the  Wind-  South  Walib 

ing-np  Act,  1848,  shewed  that  he  had  also  ceased  from  that        

time  to  be  a  shareholder;  and,  after  the  kpse  of  years,  the  g^J^^J^ciHi. 
universal  acquiescence  by  all  members  of  the  Company 
ought  to  be  taken  as  condusiTely  binding. 

Mr.  Sussell  and  Mr.  7.  H.  TerreUy  for  the  official  mana- 
ger, were  not  called  on. 

The  Vice-Chakcellob: — 

This  is  probably  a  hard  case  for  Mr.  Walters;  and  per- 
haps he  is  placed  in  a  situation  of  liability  in  which  he 
never  would  have  been  but  for  the  two  Acts  of  Parlia- 
ment in  question^  which,  construed  as  they  have  been, 
may  be  thought,  perhaps,  to  go  beyond  devising  modes  of 
enforcing  liabilities  previously  existing — and  to  create  new 
liabilities.  This  seems  so  important  a  view  of  these  Acts 
of  Parliament,  that  I  purposely  express  myself  in  terms  of 
doubt  upon  it 

I  was,  however,  and  am  of  opinion,  that  the  acquisition 
of  the  shares  in  question  by  Mr.  Walters  was  an  effectual 
acquisition  by  him  from  the  directors,  as  representing  the 
Company,  and  not  from  Mr.  Buckland,  as  a  private  man. 
I  am  also  of  opinion  that  Mr.  Walters  must  be  taken  to 
have  had  notice  before  the  month  of  October,  1841,  that 
such  was  the  nature  of  the  title.  That  being  so,  what  was 
the  transaction  of  October?  I  hope  that  I  am  not  wrong 
in  saying  that  I  should  have  been  very  glad  to  bring  this 
within  the  principle  of  Holboei/s  case(a);  but  I  cannot, 
consistently  with  what  I  consider  the  due  administration  of 
justice,  do  so.     I  am  of  opinion,  that  the  true  nature  and 

(a)  1  De  G.  &  S.  777. 
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1850.        the  true  intentioD  of  the  transaction  of  Octoberj  1841,  on  the 

ff^re        P<^  o{  Mr.  Walters,  and  of  every  one  else  concerned,  was 

^Nmath^to'    ^  P^®  hsck  the  shares  to  the  quarter  from  whence  Mr. 

South  Walu   Walters  had  deriyed  them,  which  quarter  was,  I  must  take 

*  it,  beUeyed  by  Mr.  Walters  to  be,  and  was  in  fact,  the  Com- 

SmjomCABM.  V^^79  ^r  t^®  directors  as  representing  the  Company,  and 
not  Mr.  Buckland.  But  consistently  with  Mcrgcais  ca»e{a)^ 
I  cannot  say  that  such  a  transaction  was  valid.  I  cannot 
say  that  the  directors,  on  behalf  of  the  Company,  had  power 
to  accept  these  shares;  I  cannot  judicially  say  that  Mr. 
Walters  was  ignorant  that  they  were  without  that  power. 
The  consequence  is,  that  without  contradicting  MorgasCs 
ease^  which  I  ought  not  to  do,  I  cannot  hold  this  gentleman 
exempt.    I  fear  that  I  must  leave  Mr.  Walters  where  he  is. 

The  motion  was  refused,  with  costs. 

(a)  1  De  G.  &  8.  750 ;   1  M'N.  &.  G.  225. 
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1S50. 

In  re 

Trb  Vau  Of 

Nbatb  axd 

Master  had  placed  the  name  of  Mr.  George  Gordon    BBjnmr  Co. 


Gk)BDON's  Case. 


The 

upon  the  list  of  contributories  to  the  above  Company. 


Jti/y. 


This  was  a  motion  hj  way  of  appeal,  by  Mr.  Gordon,  Twenty-Mven 
from  the  Master's  decision.  Joint^tocl 

The  question  as  to  Mr.  Gordon's  liability  arose  under  the  ^^^J^^ 
following  circumstances : —  signed  by  tiro 

The  Company  was  formed  under  a  deed  of  settlement,  to  a  puxchaaer 
by  the  first  clause  of  which  the  capital  and  objects  of  the  uce^^tifieof^^ 
Company  were  specified  (a).     By  the  37th  clause  it  was  J^gi^ento 
provided,  that  the  proprietors  of  shares  should  be  autho-  in  1843,  and 
rised  to  assign  their  shares  to  any  person,  subject,  never-  entry  of  ^ 
iheless,  to  the  approbation  of  the  directors  for  the  time  *~^®[JJ^e 
being;  but  no  assignment  without  the  approbation  of  the  share  ledger  of 
directors,  to  be  manifested  as  thereinafter  mentioned,  was  The  Company 
to  have  any  force  either  in  law  or  in  equity.  ^MayTisIr, 

The  41st  clause  provided  as  follows:  -"The  approba-  ?}?|5j^'*^* 
tion  of  the  directors  in  all  the  above  cases,  to  be  valid,  secretuy  per- 
shall  be  manifested  by  entries  or  memorandums  to  that  theent^ 
effect  in  the  share  register-book,  under  the  signatures  of  J^^^^^^i^ 
two  of  the  directors  for  the  time  being,  and  by  like  memo-  pencil;  but 

randums,  so  signed,  added  to  or  indorsed  upon  the  copies  maUtles  re- 

anired  by 
tie  Company's 
deed  of  settlement  to  render  transfers  of  shares  valid  were  not  complied  with^/ The  purchas- 
er, by  letter,  in  1848,  requested  that  the  dividend  on  his  shares  should  be  paiSto  a  specified 
indiyidual;  and  a  dividend,  irhich  was  the  only  dividend  then  payable,  was  paid  aooonUngly. 
Notices  of  meetings  and  of  other  proceedings  usually  sent  to  shareholders  were  regularly  sent 
to  tbe  purchaser;  and  in  reply  to  one  of  such  notices  in  1846,  the  purchaser  wrote  to  the 
secretary  concurring  in  a  proposal  then  made  to  sell  the  Company's  place  of  business,  and 
tiberewith  to  pay  its  liabilitiea  That  letter  was  recorded  in  the  minutes  of  the  meeting,  at 
which  a  resolu&on  to  the  proposed  effect  was  come  to : — HM,  that  there  was  a  complete 
agreement  on  the  part  of  the  purchaser  to  become  a  shareholder,  and  an  acceptance  of  nim, 
as  such,  by  penons  having  the  management  of  the  affiiirs  of  the  Company,  who  were  com- 
petent to  act  as  they  did;  and  that  the  purchaser's  name  was  properly  placed  upon  the  list  of 
contributories. 


(a)  See  this  clause  stated  at  length  in  Morgan'i  cate^  1  De  G.  &  S.  760. 
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1850,  or  certificates  of  the  former  entries  respecting  the  shares  in 

In  re  question  in  the  share  re^ster-book;  or,  instead  of  such  last- 

nLth  ato'  mentioned  memorandums,  hj  such  copies  or  certificates 

^uTH  Wam  being  delivered  to  the  parties  entitled  thereto,  of  the  new 

or  altered  entries  respecting  the  same  in  the  share  register- 

It  appeared  hj  the  admissions  made  in  the  case,  that,  by 
an  indenture,  dated  the  Idth  of  November,  1842,  (being  an 
assignment  in  the  common  form  used  by  the  Company,)  in 
consideration  of  299/.  19^.,  expressed  to  be  paid  to  John 
White  Little,  he  assigned  fifteen  shares,  Nos.  2611  to 
2625,  both  indusive,  in  the  Company  to  Mr.  Gordon,  sub- 
ject to  the  provisions  of  the  Company's  deed  of  settlement; 
and  Mr.  Gordon  covenanted  with  the  trustees  of  the  Com- 
pany to  observe  and  perform  the  stipulations  of  the  Com- 
pany's deed;  and  by  a  similar  deed,  of  the  same  date, 
Joseph  Rusher,  in  consideration  of  240iL  expressed  to  be 
paid  to  him  in  like  manner,  assigned  twelve  other  shares  in 
the  Company  to  Mr.  Gordon,  who  thereby  entered  into  a 
similar  covenant  with  the  trustees  of  the  Company  to  ob- 
serve the  stipulations  contained  in  the  Company's  deed  oi 
settlement 

The  following  entries  were  made,  upon  the  receipt  of  the 
two  deeds  of  transfer,  by  the  secretary  of  the  Company,  at 
p.  175  of  the  [jiareholder's  ledger : — 


175 

Dr. 

( 

jreorge 

Gordon 

. 

Cr. 

1842. 

Folio, 

^1 

M  s.  d. 

184 

Polio. 

^1 

£    8.    d. 

Nor.  16 

11—18 

From  J.  W. 
Little    . 

Prom   J. 
Suaher. 

15 
12 

The  words  "  George  Gordon,"  and  the  figures  15  and 
12,  were  written  in  pencil  by  the  secretary,  and  so  con- 
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tmued  until  the  month  of  Augnst,  1847,  when  he  wxote        1850. 

the  same  in  ink;  and  he  then,  for  the  first  time,  wrote  the        jn  re 

woids  and  figures,  «  November  15,  11—18,"  «  From  J.  W.    '^Lra^ro' 

IdtUe,"  and    « Prom  J.  Rusher."   Con-esponding  entries  So*™  Walm 
_            _                   ...                11.              •!    BuirmiT  Oo. 
were  made  at  the  same  time  m  the  same  ledger  m  pencil         

and  ink,  in  the  accounts  of  Mr.  Little  and  Mr.  Rusher.         wMomWin. 

No  other  entries  were  made  in  the  Company's  books  as 
to  the  transfer  of  the  shares,  and  no  approval  by  the  direc- 
tors of  the  transfers  otherwise  appeared. 

Mr.  Grordon,  by  letter,  addressed  in  April,  1843,  to  the 
secretary,  requested  that  the  dividends  on  the  shares  trans- 
ferred to  him  should  be  paid  to  Mr.  Dunn.  A  dividend 
then  due  was  accordingly  paid  to  Mr.  Dunn ;  but  the  secre- 
tary r^ularly  sent  all  notices  of  meetings  and  of  other  mat- 
ters to  Mr.  Gordon,  as  a  shareholder. 

In  the  month  of  July,  1845,  a  meeting  of  shareholders 
was  convened  by  the  secretary,  by  letter,  in  pursuance  of  a 
requisition  to  consider  the  propriety  of  selling  the  premises, 
and  to  take  measures  to  discharge  the  remaining  liabilities 
of  the  Company.  Mr.  GK>rdon  having  received  the  letter, 
and  a  copy  of  the  requisition,  wrote  to  the  secretary  that 
he  considered  it  advisable  as  proposed  to  sell  the  premises, 
and  to  apply  the  proceeds  to  the  payment  of  the  remaining 
liabilities.  This  letter  was  recorded  in  the  minutes  of  the 
meeting. 

The  business  ceased  to  be  carried  on  on  the  Slst  of  De- 
cember, 1844;  and  the  Company  was  dissolved  by  a  resolu- 
tion of  a  general  meeting,  held  on  the  5th  of  May,  1847. 

Mr.  Bacon  and  Mr.  Toller  for  the  motion. — Mr.  Gror- 
don's  name  ought  not  to  be  on  the  list  of  contributo- 
ries.  In  Whitens  ca8e(a)y  which  was  in  the  same  Com- 
pany, tiie  Court  thought  that  there  must  be  an  efiectual 
approval  and  an  efiectual  admission  of  the  purchaser  as  a 

(a)  Ante,  p.  167. 
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1850. 

In  re 
Thb  Vals  Of 

KSATH  AVD 

South  Waus 
Briwbbt  Co. 

Oobdos'b  CiJi* 


proprietor  by  the  directorB.    In  the  present  case  there  is 
neither  such  approval  nor  admission  of  Mr.  Gordon. 

Mr.  Russell  and  Mr.  Twetts,  for  the  official  manager,  were 
not  called  upon. 

The  Vice-Chancellob: — 

The  formaliues  required  by  the  deed,  in  this  instance, 
were  not  complied  with.  Several  cases  in  various  Compa- 
nies have  come  before  me,  in  which  I  have  held  that  com- 
pliance not  necessary,  and  the  absence  of  compliance  not 
materiaL  There  have  been  also  other  cases,  in  which  the 
want  of  compliance  with  them  has  been  held  to  be  materiaL 
That  depends  upon  the  circumstances  of  each  particular 
case.  Here  I  am  of  opinion,  upon  the  evidence,  that  there 
was  a  complete  agreement  on  the  part  of  Mr.  Grordon  to 
become  a  shareholder,  and  an  acceptance  of  him  as  a  share- 
holder  by  those  who  had  the  management  of  the  affidrs  of 
the  Company,  and  who  were,  for  this  purpose,  competent 
to  act  as  they  did  act  I  do  not  see  any  ground  for  dissent- 
ing from  what  the  Master  has  done. 


Motion  refused,  with  costs. 
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In  the  Matter  of  The  Union  Bank  of  Calcutta;        June  72nd & 

July  17  th. 
AirD 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  AcTS»  1848  &  1849. 

Ex  parte  Watson. 

JL  his  was  a  petition  by  Mr.  Watson,  a  shareholder  in  the  The  Court  wiU 
above  Company,  resident  in  England,  praying  for  the  usual  ^nder  the 
order  for  winding  up  its  afeirs.  liufK 

The  Company  was  ominised  and  established  in  India  as  there  me  judi- 

f^^^  grounoB 
a  Joint-stock  Company,  in  the  year  1829,  by  persons  all  of  for  holding  it 

whom  were  then  resident  in  India,  for  carrying  on  the  busi-  Jo  do*^*  A 

ness  of  banking  at  Calcutta.  Its  constitution  was  regulated  ^^"^^^ 

by  two  deeds  of  partnership,  dated  the  1st  of  August,  1829^  Company,  cs- 

and  the  1st  of  August,  1839.    By  the  latter  of  these  deeds  it  india^  having 

was  provided  that  the  business  of  the  Company  should  con-  ^^^"u^. 

mst  in  issuinc:  notes  and  bills  of  exchan&te  at  the  office  in  biiities  in 

,  ,  ,  ,  thit  country, 

Calcutta,  and  in  discounting  bills  and  promissory  notes,  and  suspended 

in  all  other  branches  of  business  usual  with  bankers  in  Cal-^  f^di^  and^ 

cutta;  and  it  was  provided  that  the  capital  stock  of  the  Com-  f^ibee^'Sk 

pany  should  be  10,000,000  of  Company's  rupees.  there  by  ar- 

By  an  Act  of  the  Legislature  of  Calcutta,  passed  in  1845,  be^^^cer- 

the  Union  Bank  was  authorised  to  sue  and  be  sued  in  the  J^id^^J^the 

name  of  its  secretary;   and  it  was  declared  that,  upon  any  Company 

.  .  •  and  some  of 

judgment  against  the  secretary,  execution  might  be  issued  the  creditors, 

against  any  shareholder,  upon  motion  made  for  that  purpose  of  whicho^rs 

in  open  Court;  but  it  was  provided  that  that  Act  should  of  the  share- 

_        .  ,      rT    .       1*     1  holders  were 

not  extend  to  mcorporate  the  Umon  Bank.  sued,  who  re- 

fused  to  con- 
tribute to  the 
payment  of  the  debts  according  to  an  assessment  unequally  made.  A  shareholder  who  was 
thus  sued  petitioned  to  have  the  afiairs  of  the  Company  wound  up  under  the  Winding-up 
Acts;  but  the  Court,  presuming  on  the  whole  against  the  expediency  of  its  interfering,  de- 
clined to  make  the  order,  leaving  those  concerned  to  their  ordinary  remedies. 

8  D.  G.  8. 
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Ex  parte 
Watsoh. 


The  partnership  deeds  of  the  Union  Bank  were  executed 
at  Calcutta  by  the  shareholders  in  the  bank;  and  such 
deeds,  as  well  as  all  the  books  and  accounts  of  the  bank, 
and  all  transfers  of  shares  in  the  bank,  were  always  kept  in 
the  office  of  the  bank  at  Calcutta,  and  in  the  custody  of  the 
officers  of  the  bank  there. 

The  meetings  of  the  shareholders  were  always  held  at 
Calcutta,  and  the  affidrs  of  the  bank  were  entirely  managed 
in  India.  The  directors,  trustees,  secretary,  treasurer,  and 
all  the  other  officers  of  the  bank  were  all  resident  at  Cal- 
cutta. 

The  Union  Bank  carried  on  the  business  of  bankers  in 
Calcutta  to  a  large  amount  In  the  course  of  business  it  re- 
ceived at  the  establishment  at  Calcutta  sums  of  money  to 
the  credit  of  persons  in  London,  and  paid  the  amounts  ac- 
cordingly in  London,  through  Messrs.  Glyn  &  Co.,  bankers 
in  Lombardnstreet;  and  similar  payments  were  made  to 
Messrs.  Glyn  &  Co.  in  London,  on  account  of  the  Union 
Bank,  to  be  paid  to  persons  at  Calcutta,  which  were  accord- 
ingly paid;  and  the  Union  Bank  drew  and  issued  bills  of 
exchange  and  promissory  notes,  and  granted  letters  of  cre- 
dit at  Calcutta,  upon  Messrs.  Glyn  &  Co.,  which  were  duly 
honoured  by  the  latter  firm  in  London,  as  the  agents  for 
the  Union  Bank;  and  Messrs.  Glyn  &  Co.,  as  agents  for 
the  Union  Bank,  issued  similar  notes  on  the  Union  Bank, 
and  which  were  duly  honoured  at  Calcutta.  The  Union  Bank 
received  the  usual  banking  profits  on  all  these  transactions. 

It  was  alleged  by  the  petitioner,  that  the  banking-house 
of  Messrs.  Glyn  &  Co.,  in  Lombard-street,  was  constituted 
a  place  of  business  for  the  Union  Bank,  and  that,  in  this 
manner,  it  carried  on  the  business  of  bankers  in  England. 

The  Union  Bank  suspended  payment  in  the  year  1847, 
being  greatly  indebted  in  India,  but  having  also  lai^e  assets 
and  liabilities  in  England. 

Upon  a  suspension  of  payment  by  the  Union  Bank,  an 
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executive  committee  was  formed  at  Calcutta  for  liquidating 
its  debts;  and  a  conunittee  of  creditors  was  also  formed,  by 
whom  a  scheme  of  contribution  by  shareholders  was  made 
up,  and  by  which  the  shareholders  were  assessed  in  sums 
varying  from  25/.  per  share  to  2002.  per  share. 

Under  this  assessment,  Mr.  Watson,  the  petitioner,  was 
assessed  for  2002.  per  share  on  fifteen  shares.  He  refused 
to  pay  so  large  a  contribution,  and  an  action  at  law  was  com- 
menced against  him  by  Messrs.  Glyn  &  Co.  for  the  re- 
covery of  5,000i  due  lo  them  from  the  Union  Bank.  Share- 
holders in  the  bank,  at  the  time  of  its  suspension  of  pay- 
ment, to  the  number  of  sixty  and  upwards,  were  resident 
in  England 

The  petition  prayed,  under  these  circumstances,  that  the 
affiurs  of  the  Company  might  be  wound  up  under  the  Joint- 
stock  Companies  Winding-up  Acts,  1848  &  1849. 

There  being  no  office  of  the  Union  Bank  of  Calcutta  in 
England,  except  the  banking-house  of  Messrs.  Glyn  &  Co., 
personal  service  of  a  copy  of  the  petition  was  made  on  one 
of  the  partners  of  that  firm  at  the  banking-house.  A  mem- 
ber and  contributory  of  the  Union  Bank  of  Calcutta,  resi- 
dent in  London,  was  also  served  with  a  copy  of  the  petition 
and  with  the  order  of  the  Court,  whereby  the  hearing  of  the 
petition  was  specially  fixed. 

The  petition  was  also  advertised  in  six  newspapers  at 
Calcutta,  including  the  Calcutta  Gazette,  several  times  in 
the  month  of  May,  1850. 


1850. 

In  re 

The  Union 

Bank  or 

Calcutta. 

Ex  parte 
Watbon 


The  petition  was  now  called  on.  Mr.  Russetty  Mr.  Ma- 
UjUy  and  Mr.  Smale,  appeared  in  support  of  it 

Mr.  Llm/d,  Mr.  PF.  M.  James,  and  Mr.  J.  S,  RoupeUj  who 
appeared  for  several  contributories  to  the  Company,  objected 
that  the  service  of  the  petition  had  not  been  made  in  com- 
pliance with  the  directions  of  the  Act,  1848,  sect  10. 

s2 


June  TUnd. 
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TiiK  Uriov 

Bank  op 

Calcutta. 

Ex  parte 
Watbos. 


July  16M. 


They  also  objected,  that  there  had  been  no  advertise- 
ment in  any  newspaper  in  the  county,  city,  or  borough 
where  the  fixed  or  only  office  of  the  Company  was,  accord- 
ing to  the  provision  of  the  Winding-up  Act,  1849,  sect  2. 

The  Vice-chancellor  said,  that  the  service  on  a  con- 
tributory in  England,  and  the  advertisement  in  the  Lon- 
don Grazette,  were  sufficient. 

On  the  application  of  Mr.  Lhydih^  petition  was  ordered 
to  stand  over. 

Mr.  RusseUf  Mr.  MaUns,  and  Mr.  Smak  now  asked  for 
the  usual  order  for  winding  up  the  afiairs  of  this  Company. 

It  is  within  the  jurisdiction  of  the  Court  to  make  the 
order  asked. 

The  transactions  of  the  Company  between  its  members 
would  be  properly  the  subject  of  suit  in  this  Court;  and  as 
to  jurisdiction,  it  is  the  same  whether  this  Court  interferes 
by  suit  or  by  the  more  sunmiary  process  given  by  these 
Acts.  A  banker  in  India,  drawing  bills  on  English  bank- 
ers, is  liable  to  the  bankrupt  laws  of  thb  country:  IngKss  v. 
Grant{dy  This  Company,  in  the  same  manner,  would  be 
liable  to  the  bankrupt  laws  here;  and  it  is  submitted  it  is 
equally  liable  to  the  jurisdiction  of  tlus  Court  under  the 
Winding-up  Acts.  The  petitioner  would  have  been  willing 
to  contribute  his  fidr  proportion  towards  payment  of  the  debts 
of  the  Company,  but  he  resists  the  attempt  to  force  him 
to  contribute  eight  times  more  in  proportion  than  other 
shareholders  equally  well  able  to  pay.  This  fiu^t  is  uncon- 
tradicted, and  of  itself  affords  a  sufficient  groimd  for  the 
interference  of  the  Court  under  these  Acts,  ranee  the  ordi- 
nary remedies  would  be  quite  inadequate  for  the  protection 
of  die  petitioner. 


(a)  5  T.  R.  530. 
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The  Court  has  already  wound  up  a  Company  carrying  on 
the  business  of  banking  in  a  colony:  Ex  parte  Latta  re  The 
Boyal  Bank  of  Australia  {a). 

Mr.  Lhydy  Mr.  W.  M.  James^  and  Mr.  J.  8.  Roupell  for 
several  shareholders,  in  opposition  to  the  motion,  were  not 
called  on. 


1850. 


In  rt 

The  Uhior 

Bakk  of 

Calcutta. 

Ex  parte 

Watbom. 


The  Vicb-Chancellor: — 

I  assume  (without  however  deciding)  that  according  to  the 
true  construction  of  these  Acts,  this  Court  has  power  to 
direct  the  winding  up  of  the  Company,  so  far  as  this  can  be 
done  in  the  absence  fix)m  the  jurisdiction  of  a  large  number 
of  its  members.  It  is  not,  however,  in  every  case  within 
the  provisions  of  the  Acts  that  the  Court  wUl  interfere 
under  them.  It  is  incumbent  on  the  Court  not  to  act  under 
these  statutes^  where  there  are  judicial  grounds  for  holding 
it  not  to  be  expedient  to  do  so. 

This  Company  was  established  in  India,  and  is  an  Indian 
Company,  but  has  correspondents  here,  and  very  possibly 
in  other  parts  of  Europe,  without  which,  probably,  its  busi- 
ness of  banking  could  not  be  transacted.  That,  however, 
does  not  render  it  necessary  to  act  under  the  statutory  ju- 
risdiction, if  it  is  not  shewn  that  there  exist  in  this  cotmtry 
the  means  of  doing  substantial  justice,  or  more  good  than 
harm^  by  so  interfering.  In  my  opinion,  the  presumption 
is  against  the  expediency  of  interfering  in  this  case,  and  it 
18  incumbent  on  the  petitioners  to  shew  that  the  true  view 
is  not  the  prim&  facie  view.  But  every  thing  that  I  have 
heard  strengthens  my  persuasion  that  much  more  mischief 
would  arise  firom  acting  on  this  petition  than  from  declining 
now  to  interfere,  and  leaving  those  concerned  to  the  reme- 


Jubf  Mih. 


(a)  Ante,  p.  186. 
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1850.  dies,  which,  by  the  law  of  this  country  or  of  India,  or  of  both, 

jnre  <^^  open  to  them,  independently  of  the  two  statutes. 

The  Ukioh 

Bank  of  The  petition  was  dismissed  without  costs,  and 

Calcutta.  * 

Without  prejudice  to  any  other  proceeding. 

£x  parte 

Watbok. 


Juty  17M.     In  the  IVIatter  of  The  North  of  England  Joint-stock 

Banking  Company  ; 

AKI> 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

Gouthwaite's  Case, 

The  executrix  GeOKGE  GOUTHWAITE,  being  the  holder  of  eighty 
Bhareiwid^ln  shares  in  the  above  Banking  Company,  died  in  1842,  and 
a  Jointrstock     hig  ^ju  ^^as  proved  by  his  widow,  Mrs.  Jane  Gouthwdte, 

Banking  Com-  ... 

pany  received    the  executrix  named  in  the  will. 

sharea  vented         ^Its-  Gouthwaite  received  the  dividends  on  the  eighty 

Ss^^th^in      shares  as  they  became  due,  from  the  date  of  her  husband's 

1842  till  1846,  death  up  to  the  year  1846,  when  the  bank  stopped  pay- 
whentheaf.  ^     }     .         .^,.  . ,      , '        .  .     ^^       ^^ 

foire  of  the       ment,  signing  the  diviaena  receipts  as  executrix. 

cxme^embM-  '^^®  Company  was  a  Joint-stock  Banking   Company, 

rj^ed;  but       formed  under  the  statute  7  Geo.  4,  c.  46. 

she  was  not 

required  by  The  clauses  of  the  deed  of  settlement  mainly  applicable 

to  execute         ^^  ^^  case  were  Nos.  28,  29,  30  and  31,  which  are  set 

ttme^^"^'"  out  in  Amuiron^s  case  (a). 

cording  to  the        The  following  clause  of  the  deed  was  also  referred  to: — 

provisions  of  i.T.---rii  •i-i/««        «•.<■«. 

that  docu-  *'  No.  74.    In  all  cases  not  provided  for  by  the  deed  of 

ment,  nor  did 

she  execute  it : 

— Held,  First,  that,  as  she  participated  in  the  profits,  it  was  unreasonable  to  attribute  to  her 

and  the  directors  an  intention  that  she  was  not  to  be  liable  to  contribute  to  the  losses  in  some 

manner. 

Secondly,  That  the  receipt  of  the  dividends  was  sufficient  evidence  that  she  had  con- 
tracted with  the  directors  to  be  a  contributory. 

Thirdly,  That  the  directors  were  competent  to  make  such  contract ;  ied  qucere  whether 
bhe  should  be  a  contributory  personally  or  as  executrix. 

(a)  I  De  G.  &  S.  566. 
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settlement,  the  directors  may  act  in  such  manner  as  may         1S50. 
appear  to  them  best  calculated  to  promote  the  interest  of        /„  re 
the  Company,  and  welfare  of  the  Company;  and  for  the       ^k^^^' 
better  cniidance  of  the   directors   in   their  management     Joikt-stock 

and  Bupenntendence  over  the  property  and  concerns  oi  the         

Company,  they  may  make  from  time  to  time  whatsoever  ^^^^"^^ 
bye-laws  and  regulations  they  shall  think  expedient,  so  as 
the  same  be  not  inconsistent  with,  or  repugnant  to,  any  of 
the  provisions  in  the  deed  of  settlement,  and  may  from 
time  to  time  alter  or  repeal  all  or  any  of  the  bye-laws  or 
regulations  so  to  be  made,  and  which  shall  not  have  been 
established  by  or  incorporated  into  the  deed  of  settiement, 
so  nevertheless  as  seven  directors  at  least  shall  concur  in 
every  such  alteration  or  repeal" 

It  had  not  been  the  practice  of  the  directors  of  the  bank 
to  act  on  clause  No.  31,  which  authorised  the  Company  to 
require  the  personal  representative  of  deceased  shareholders 
to  execute  the  deed  of  settiement  within  six  months  after 
notice,  and  to  declare  the  shares  vested  in  personal  repre- 
sentatives neglecting  to  comply  with  such  requests  to  be 
forfeited. 

In  settling  the  list  of  contributories  the  Master  included 
the  name  of  Mrs.  Gouthwaite  therein;  but  on  a  subsequent 
hearing  he  struck  out  her  name  from  the  list 

This  was  a  motion,  made  on  the  part  of  the  official 
manager,  by  way  of  appeal  firom  the  Master's  decision. 

Mr.  Bethelly  Mr.  BacoUy  and  Mr.  J.  V,  Priory  in  support 
of  the  motion. 

The  Master's  decision  mainly  proceeded  on  the  consider- 
ation of  the  7  Geo.  4,  c.  46,  s.  13(a),  whereby  it  was  pro- 
vided that  execution  upon  any  judgment  should  not  be  is- 
sued against  any  member  of  the  co-partnership  after  the  ex- 

(a)  See  this  section  at  length,  1  Do  G.  &  S.  572. 
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1850.        piration  of  three  years  next  after  he  should  have  ceased  to 
/„  f.^        be  such  member.    The  Master  thought,  that,  as  the  testa^ 

EHOLAim      ^^  ^^  ^^  ™^^  *^^  ^^^^^  y®*"^  P™'  ^  ^^®  ^^  ^ 
J0WT-8TOCK     the  winding-^up  order,  his  liabilities  ceased;  and  that  Mrs. 

Gouthwaite  had  done  no  act  to  bmd  either  her  testators 

^'^clTi^™  *  estate  or  herself  personally  as  a  holder  of  the  shares.     But 

Mrs.  Grouthwaite  having  received  the  dividends  on  shares, 

as  to  which  it  was  competent  for  her  to  perfect  her  title, 

must  be  held  to  have  incurred  the  liability  of  contributing 

to  the  debts  as  a  shareholder.     The  circumstance  that  the 

31st  clause  had  never  been  enforced,  must  be  taken  as 

evidence  of  its  having  been  abandoned  by  universal  consent 

The  deed  of  settlement,  by  the  clause  Na  74,  gives  the 

fullest  general  powers  to  the  directors  to  act  in  the  affiiirs 

of  the  bank. 

Mr.  Russell  and  Mr.  T.  Stevens. — The  question  turns  on 
the  particular  provisions  of  Nos.  28,  29,  30,  and  31,  of  the 
deed  of  settlement  Under  these  clauses  the  express  con- 
tract is,  that  an  executor  shall  not  be  a  partner.  The  pay- 
ment of  dividends  to  Mrs.  Grouthwaite  was  in  contravention 
of  the  stipulation  of  the  deed,  which  could  not  be  varied 
except  by  the  express  consent  of  all  the  parties  to  it,  j9fbr- 
gatCs  C€ue(a);  no  such  consent  had  been  obtained. 

The  case  stands  on  the  general  law,  that  an  executor 
cannot,  acting  in  breach  of  trust,  create  a  debt  upon  his 
testator's  estate :  JEx  parte  Richardson  in  the  matter  of  Hod- 
san{by 

In  the  course  of  the  argument  Reavelet/s  case{c\  Arm- 
strong's  case(d)y  and  Hawthonis  case{e\  were  referred  ta 

(a)  1  Macn.  &  G.  225.  &  12  Vict.  c.  4£.''  Also  in  p.  573, 

(ft)  1  Buck,  209.  line  1 1  from  the  bottom,  dele ''  for 

1   (c)  1  De  6.  &  S.  550;  in  the  three  jean." 

marginal  note  of  which  dele  ^^  more  (d)  lb.  565. 

than  three  jean  prior  to  the  wind-  (e)  lb.  57 1 . 

ing  up  of  such  Company,  under  1 1 
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The  Vice-Chancbllob  : —  i  Mo. 

The  question  here  is^  whether  the  facts  afford  suflScient         ^»  re 
eyidence  of  a  contract  between  this  lady  and  the  directors,       Ekqlahd 

that  she,  either  personally  or  in  her  representative  character,  baSmmoCo. 

should  become  answerable  to  the  Company  in  respect  of  ^    , 

GOITTHWAITS  8 

these  shares.     She,  as  the  representative  of  her  husband.         Cabs. 
received  profits  upon  them,  and  it  would  be  unreasonable 
to  attribute  to  her  or  the  directors  an  intention  that  she 
should  participate  in  profits  without  being  liable  to  con- 
tribute towards  losses  in  some  manner. 

It  has  been  contended  for  Mrs.  Grouthwaite  that  the  di- 
rectors were  not  authorised  to  enter  into  the  alleged  con- 
tract with  her;  but  I  think  that  it  was  competent  for 
them  to  do  sa  Without  laying  too  much  stress  on  clause 
Na  74  of  the  deed,  which  vests  large  general  powers  in 
the  directors,  the  evidence  satisfies  my  mind  that  there 
was  a  valid  contract  with  and  by  Mrs.  Gouthwaite,  that 
she  should  be  liable  in  respect  of  these  shares;  but  whether 
the  contract  was  with  or  by  her  in  her  own  right,  or  as 
the  representative  of  her  husband,  I  cannot  at  present 
say. 

The  declaration  will  be,  that  the  lady  ought  to  be  on 
the  list  of  contributories,  either  in  her  own  right  or  as  her 
husband's  personal  representative.  And  with  this  declara- 
tion there  must  be  a  reference  back  to  the  Master  to  re- 
view his  report 
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1850. 


Jtdy  22nd.        In  the  Matter  of  The  Rotal  Bank  of  Australia; 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 


Sutton's  Case. 


.  HIS  was  an  appeal  from  the  decision  of  the  Master  ex- 


Where,  by  a 

ment^of  a         cludiug  the  respondent,  Mr.  Edward  Burke  Sutton,  from 

ret^SlUy    the  liat  of  contributoriea  to  the  above  Company. 

of  tnmiifcrrorB 
of  shares  is,  as 
between  them 
and  the  Com- 
pany, deter- 
mined by  the 
transfer,  their 
possible  lia* 
Dility  to  con- 
tribute inter 


^ 


By  the   108th  article  of  the  deed  of  settlement  of  the 
Company  it  was  provided  as  follows : — 

"  That  whenever,  by  any  means  whatsoever,  any  share 
shall  become  forfeited,  or  shall  be  duly  and  effectually 
transferred  to  a  new  proprietor,  then,  in  such  case,  and  not 
before,  the  responsibility  of  the  former  proprietor,  as  a  pro- 
of de^dT"^*  prietor  in  respect  of  such  shares,  shall  cease  and  determine; 
of  cpeditonj  and  such  former  proprietor  shall  be  exonerated  and  released 
against  any  of  from  all  subsequent  claims,  demands,  and  obligations,  in  re- 
Bufl^ient'^^  spect  of  the  same  shares,  and  from  all  future  observance 
ground  for  j^^j  performance  of  the  covenants,  rules,  regulations,  and 
transferror  provisions  affecting,  or  which  ought  to  be  observed  or  per- 
of  contributo-  formed  in  respect  of,  such  shares;  and  the  entry  of  such  for- 
whereno  twi^  feiture  or  transfer  in  the  share  registeivbook  shall  be,  and 
ferror  is  active  be  accepted,  legal  evidence  of  such  forfeiture  or  transfer." 

in  making  or  -o       i  i 

supporting  an       By  the  112th  clause,  it  was  provided  that  any  purchaser 

for'that  p^.      ^^  shares,  or  husband  of  any  female  proprietor,  who  should 
P^^-  not  have  executed  the  deed  of  setdement  or  a  deed  of  ac- 

cession, should  be  considered  a  proprietor  as  to  all  the  lia- 
bilities of  the  Company,  but  not  as  to  the  profits  till  they 
had  executed  such  deed  or  deeds. 

The  respondent  had,  on  tiic   18th  of  February,  1841, 
transferred  all  the  shares  which  he  held  in  tiie  Company  to  a 


Svttok's  Case. 
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Mr.  Malcolm,  and  the  deed  of  transfer  was  made  and  exe-        1850. 
cuted  (as  was  usual)  by  and  between  the  transferror,  the         /„  ^.^ 
transferree,  and  certain  trustees  appointed  by  the  Company.    ^J^Jjj^i^ 
By  this  deed  the  respondent,  with  the  approbation  of  the 
trustees,  assigned  the  shares  to  the  transferree,  to  hold  the 
same  to  the  transferree,  his  executors,  administrators,  and 
assigns,  subject  to  the  same  rules,  regulations,  and  on  the 
same  conditions  as  the  transferror  held  them,  before  the  exe- 
cution of  the  assignment;  and  the  transferree  tiiereby  cove- 
nanted with  the  trustees  to  perform  and  abide  by  the  pro- 
visions of  the  deed  of  settiement 

Mr.  Malins  and  Mr.  Daniel^  for  the  official  manager,  in 
support  of  tiie  motion. — Although  as  between  transferrees 
and  transferrors  there  may  be  no  contribution,  still  the 
clause  in  the  deed  exempting  the  latter  from  liability, 
would  not  be  binding  upon  creditors.     If,  therefore,  the 
creditors  were  unable  to  procure  payment  from  the  trans- 
ferrees, they  must  resort  to  the  transferrors,  who  were 
members  of  the  Company  when  the  debts  due  to  the  parti- 
cular creditors  were  incurred.     In  such  a  case  there  would 
be  a  right  of  contribution  among  the  transferrors  them- 
selves, and  they  are,  consequenUy,  persons  liable  to  contri- 
bute to  tiie  payment  of  some  of  tiie  debts,  liabilities,  or 
losses  of  tiie  Company  as  former  members  of  the  same. 
They  tiius  come  precisely  within  the  definition  in  the  Act. 
The  point  is,  indeed,  already  settied  by  the  principles  laid 
down  in  HawthorrCs  case  (a).     Your  Honour  there  said: — 
''The  arguments  tiiat  have  been  addressed  to  me  have 
avoided  the  consideration  of  the  position,  as  between  them- 
selves, of  the  various  persons  who  are  in  Mr.  Robert  Haw- 
thorn's   position;    as   between  Mr.    William  Hawthorn, 
and  Mr.  Robert  Hawtiiom,  and  also  as  between  him  and 
other  persons  in  the  same  position,  tiiere  must  be  a  liability 

(a)  1  De  G.  &  S.  576 ;  1  Macn.  &  G.  53. 
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1850.        to  contribute;  because  a  caae  may  arise  of  a  deficiency  on 
In  re        the  part  of  the  persons  liable  before  them,  capable  of  lead- 

OF  AusTBj^  ^  ^  ^®  necessity  of  proceeding  against  one  of  those. 

„  —" ^  Clearly,  therefore,  as  between  them  there  must  be  contri- 
bution,  or  a  right  of  contribution,  or  a  power  of  enforcmg 
contribution,  and,  therefore,  liability." 

And  in  the  same  case  on  appeal.  Lord  Cottenham  said(a)— 
"  Thus,  every  person  who,  in  any  event,  may  be  liable,  is 
to  be  included  in  the  list,  without  determining  in  what  or- 
der; the  only  requisite  being  that  they  are  persons  who 
may  be  called  on  to  contribute.  In  the  present  case,  there 
is  a  party  who  was,  prior  to  the  2nd  January,  1847,  a 
shareholder,  and,  therefore,  liable.  Whether  he  may  be 
now  liable  in  an  equal  degree  with  the  present  sharehold- 
ers, is  not  found  by  the  Master,  but  only  that  he  is  a  party 
liable.  When  the  Master  has  found  all  who  are  liable,  he 
is  then  to  determine  in  what  proportion  they  are  to  contri- 
bute. The  84th  section  shews,  that  the  list  consists  of  all 
who  are  liable  to  contribute,  not  of  any  particular  class  of 
contributories  only." 

They  also  cited  ScaidersarCs  case  (&),  and  DodgsarCs  case{c). 

Mr  Reundell  Palmer  and  Mr.  Hetherinffton  for  the  re- 
spondent were  not  called  upon. 

The  Vice-Chancbllob: — 

In  my  opinion,  the  true  interpretation  of  the  108th  clause 
in  the  deed  of  settlement  is,  to  say,  that  where  a  purchaser  of 
shares  is,  upon  the  transfer,  accepted  as  purchaser  by  the 
directors,  and  the  transaction  is  completed  (as  it  appears  to 
have  been  in  this  case),  the  seller  of  the  shares  is  to  be  con- 
sidered as  dischaiged,  as  from  the  beginning  and  entirely,  as 
between  him  and  the  purchaser,  and  as  between  him  and 
the  Company.    Mr.  Sutton  may  or  may  not  be  liable  to  the 

(o)  1  Macn.  &  G.  53.  (b)  Ante,  p.  66.  (c)  Ante,  p.  85. 


Simov's  Cabi. 
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creditors  of  the  Company;  that  is  not  the  question  before  1850. 
the  Court.  What  I  have  before  called  external  liability  is  /„  ^ 
out  of  the  case.  ^J^'  Bai« 

or  AU8T1U.LIA. 

But  it  has  been  properly  observed,  that  there  may  be 
other  persons  in  the  same  position  as  Mr.  Sutton,  namely, 
sellers  of  shares,  the  purchasers  from  whom  have  been  ac- 
cepted, and  that  it  is  possible  that  one  of  these  may  be 
made  liable  to  the  creditors  of  the  Company,  and  that  in 
such  a  case  tiiese  persons,  although  not  liable  to  the  Com- 
pany, may  be  liable  inter  se  as  a  distinct  dass.  It  is 
possible  that  it  may  be  so;  but  I  am  of  opinion  that  such  a 
drcimistance  ought  not  to  be  regarded  here  and  now.  I 
think,  that  the  Court  is  not  to  consider  what  at  most  is 
a  contingent  liability  between  persons  not  members  of 
the  Company,  of  whom  no  one  is  active.  The  costs  must 
come  out  of  the  estate. 


In  the  Matter  of  The  Bastenne  Bitumen  Compakt  ;      jtdy  26iA. 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

JxLb.  WIORAMj  in  support  of  a  petition  for  the  usual  This  Court 

order  to  wind  up  the  affairs  of  this  Company,  said,  the  only  ^^y^\  op^er 

specialty  in  the  case  was,  that  the  petitioner  was  a  plaintiff  „p  ^^^^f^ 

in  a  suit  affainst  the  directors  for  an  account  and  arrange-  of  a  Company 

on  the  petition 
ment  of  the  affairs  of  the  Company;  and  that  he  had  been  of  a  plaintiff 

driven  to  present  this  petition  from  the  impossibility  of  ob-  agidnrt  the 

taininff  any  effectual  remedy  in  a  suit  so  constituted.  directors  for 

^       J  J  n  similar  ob-  • 

ject,  without 

.  requiring  the 

Mr.  J.  V,  Prior  appeared  for  the  directors,  and  submitted  petitioner  to 

pay  the  ooste 
of  the  suit, 
leaving  the  question  of  the  costs  of  the  suit  to  be  considered  in  the  suit. 


266 


CASES   IN  CHANCEBT. 


1850.        that  the  petitioner  should  be  put  under  terms  to  pay  the 

In  re        costs  of  the  suit,  as  the  condition  of  his  obtaining  the  order 
The  Bastehke  ^^ 

BirrnBH  Com-  """^  "w-^^^u 


PAHT. 


JSzpnvte 


The  Vice-Chancellob  : 

It  will  be  better  to  consider  the  question  of  the  costs 
of  the  suit  in  the  suit  (a). 

The  usual  winding-up  order  was  made. 


(a)  See  Parbury  v.  Chadwick,  12  Beav.  614. 


July  26M.     In  the  Matter  of  TiiE  North  Western  Trunk  Com- 
pany; 


In  the  Matter  of  The  Joint-Stook  Companies  Winding- 
up  Acts,  1848  &1849. 

Where  the        JjXll.  GLASSE,  on  behalf  of  a  provisional  committee-man, 

o/Se^ren-  ™oved  for  the  usual  order  to  wind  up  the  affairs  of  the 

dered  it  doubt-  above-named  Company,  a  provisionally  registered  railway 

there  ever  had  scheme,  but  in  which  there  had  been  no  allotment  of  shares. 
been  such  a 
Company  as 
that  sought  to 
be  wound  up, 
the  Court  re- 
ferred it  to  the 
Master  to  in- 


iki 


uire  whether 
le  alleged 


The  Vice-Chancellor  said,  he  could  not  make  an  or- 
der to  wind  up  that  which  never  existed.  He  would  direct 
a  reference  to  the  Master  to  inquire  whether  the  alleged 
Company  ever  existed ;  and  if  he  found  that  it  existed,  or 


Company  ever  had  existed,  then  to  mqmre  whether  it  was  proper  that  it 

existed;  and        ,1,1  , 

if  it  had  ex-     should  be  wound  up. 

isted,  whether 

it  was  proper  that  it  should  be  wound  up. 
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In  the  Matter  of  The  Borough  of  Saint  Marylebone     jyiy  22nd. 
Joint-stock  Banking  Company  ; 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

BusK^s  Case. 

±  HIS  was  a  motion  on  behalf  of  Mr.  Hans  Busk,  by  way  r.  was  one  of 

of  appeal  from  the  decision  of  the  Master  placing  the  ap-  JJ®  b^Sn*" 

pellant  on  the  list  of  contributories.  Company,  and 

The  drciunstances  relating  to  the  formation  of  the  Com-  iggaing  a  pro- 

pany  are  stated  in  Davidson's  case,  ante,  p.  21;  see  also,  J^^^i^. 

Stanhope's  case,  ante,  p.  198.  ti??*.  oi^e  of 

,^__  wnicii  was 

The  appellant  was  one  of  the  projectors  of  the  Company,  that  a  deed  of 

and  preaded  at  the  meetings  of  the  directors  from  Jime,  ^ou1™be  pre- 

1836,  when  the  Company  was  formed,  till  his  retirement,  P*"^-    ?®^®' 

the  yalidity  of  which  was  the  question  raised  by  the  present  of  the  proposed 

I  directors  took 

appeaL  place,  at  which 

Among  the  evidence  relied  upon  before  the  Master  was  a  ^^^nd  at 

prospectus  of  the  projected  Company,  representing  the  pro-  ^^^^^  ^^\ 

tems  of  the 
posed  capital  of  the  concern  as  1,000,00021,  in  40,000  shares,  deed  of  settle- 

and  setting  forth  the  names  of  seven  gentlemen,  of  whom  cu^dTbut**^ 

the  appellant  was  one,  as  directors  of  the  Company,  with  before  the  d^ 
*^'-  ^     '  I      J'  was  executed 

power  to  add  to  their  number.     The  prospectus  concluded  by  any  one, 
with  certain  "regulations"  for  the  government  of  the  Com-  betiroen  iT^ 
pany,  one  of  which  was  that  the  Company  should  be  con-  J^^^ Jit 
sidered  as  formed  when  10,000  shares  had  been  subscribed  ^  agreed 

that  the  for- 

for  and  the  depodt  paid  thereon.     Another  regulation  was,  mer  should  re- 
that  the  directors  should  have  power  to  make  by-laws;  and  tobea m^o^ 

the  last  regulation  was,  that  a  deed  of  settlement  for  the  beroftheCom- 
°  '  pany.    The 

deed  was  af- 
terwards executed,  at  various  times,  by  other  members,  and  contained  a  clause  whereby  the 
parties  thereto  ratified  all  acts,  contracts,  deeds,  matters  and  things,  up  to  the  time  of  its 
execution,  done,  exeented,  and  performed  by  the  directors.    After  &e  execution  of  the  deed, 
the  dissolution  of  partnership  between  B.  and  the  Company  was  advertised.    On  the  Com- 

eay  being  wound  up  several  Tears  afterwards: — HM^ihaX  d^e  ex-chairman  was  not  properly 
eluded  in  the  Ibt  of  contributories. 
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1S50.        goTernment  of  the  Company,  whereby  the  responsibility  of 

In  re        *^®  proprietors  phould  be  limited  to  the  amount  of  the 

St.  Mabili-    shares  held  by  them  respectively,  should  be  prepared,  embo- 

nooK  Bamkimo  dying  those  regulations,  and  containing  all  other  such  pro- 

visions  as  should  be  considered  necessary  for  the  efficient 

Busk's  Casb.    management  of  the  Company  and  the  security  of  the  pro- 
prietors. 

Another  prospectus  put  in  evidence,  and  issued  with  the 
appellant's  concurrence,  announced  the  intended  place  of 
business  of  the  bank,  and  that  the  deed  of  settlement  effec* 
tually  limited  the  responsibility  of  shareholders  by  a  clause, 
that,  in  the  event  of  the  guarantee  fund  and  one-fourth  of 
the  capital  being  lost,  the  Company  should  be  dissolved. 

No  deed  of  settlement,  however,  had  in  fact  been  then 
executed  or  agreed  to. 

The  appellant  agreed  to  take  fifty  shares,  and  he  paid  a 
deposit  of  507.  thereon,  on  the  20th  July,  1836,  and  took  a 
receipt  for  the  money.  There  never  was  ^  any  allotment  of 
shares  made  to  him,  nor  had  any  shares  been  made  out  or 
offered  to  him. 

When  only  2000  shares  had  been  subscribed  for,  and  the 
deposit  of  1/1  per  share  pud  thereon^  an  advertisement  was 
published,  that  the  bank  would  open  and  commence  busi- 
ness on  the  5th  of  September,  1836;  and  the  appellant's 
name  was  inserted  in  the  advertisement  as  chairman  of  the 
directors. 

The  bank  opened  and  commenced  business  accordingly 
on  the  5th  of  September,  1836;  and  on  that  occasion  the 
appellant  acted  as  chairman,  and  signed  various  minutes 
of  the  business  of  the  day  and  other  proceedings;  he  also 
acted  as  chairman  at  meetings  of  the  directors,  on  the  14th, 
15th,  and  16th  of  September,  and  signed  the  minutes. 

At  these  meetings  the  draft  of  the  deed  of  settlement  of 
the  intended  Company  was  considered,  and,  as  far  as  the 
73rd  clause,  approved. 

Previously  and  subsequently  to  the  opening  of  the  bank 
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the  appellant  protested  both  verbally  and  by  letter  againfirt         1850. 
some  of  the  proceedings  of  the  directors,  and  particularly  to        /„  re 
the  opening  of  the  bank  before  10,000  shares  had  been  sub-    *^-  Martlk- 
scnbed  for;  and  differences  arising  among  the  directors,  the  stock  Bakkivo 
appellant  expressed  his  wish  to  retire  Srom  the  Company.  L 

On  the  19th  September,  1836,  a  resolution  was  passed,    ^''"'^  ^^^ 
discharging  him  firom  being  a  director. 

In  a  letter  dated  the  22nd  of  September,  the  appellant 
complained  of  the  conduct  of  the  parties  managing  the 
concern.  On  the  24th  of  September  a  Mr.  Crargrave,  a 
solicitor,  employed  by  the  appellant  and  another  director 
named  Paridns,  attended  a  meeting  of  the  directors  on 
their  behalf. 

Mr,  Gargrave  gave  upon  affidavit  the  following  account 
of  what  then  took  place: — He  deposed,  that,  having  been 
professionally  concerned  for  Mr.  Parkins,  another  director, 
in  getting  him  released  from  any  further  concern  with  the 
projected  St.  Marylebone  Joint-Stock  Banking  Compa- 
ny, and  also  in  arran^ng  for  the  repayment  of  the  sum 
of  ISOL  paid  by  Mr.  Parkins  on  account  of  the  pro- 
jected Company,  he  attended  a  meeting  of  the  directors 
on  the  24th  day  of  September,  1836,  and  submitted  to 
them  a  proposal  for  the  retirement  of  Mr.  Parkins  and 
of  the  appellant  from  the  projected  banking  concern,  to 
which  the  directors  assented;  and  that,  in  consequence 
thereof,  the  deponent  then  prepared  the  usual  notice  of 
dissoluticm  of  partnership  for  insertion  in  the  London  Gra- 
zette,  and  forwarded  the  same  to  Mr.  Parkins  for  his 
ngnature,  and  that  it  was  accordingly  duly  signed  by 
him;  and  the  deponent  fiurther  stated,  that  the  insertion 
of  the  notice  of  dissolution  of  the  projected  partnership 
in  the  Grazette,  as  regarded  both  Mr.  Parkins  and  the 
appellant,  was  delayed  from  the  24th  of  September)  1836, 
until  the  24th  of  October,  1836,  in  consequence  of  some 
n  gotiations  between  the  appellant  and  the  provisional 
directors  of  the  bank  for  the  repayment  to  the  appel- 

VOL.  III.  T  D.  G.  8. 
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^^^'^      l«it,  by  the  projected  Company,  of  Ub  depoeit,  but  which 
In  re        n^otiatioiui  had  no  reference  to  the  question  of  the  dis- 
Bon  Join*     Bohition  of  the  projected  partnership,  so  agreed  to  on  the 
■"^O^"*  24th  September,  1836,  by  the  directore. 

-; —  On  the  Ist  of  October,  a  new  notice  and  circular  were 

iasued,  stating  particulars  as  to  the  mode  in  which  the 
business  of  the  bank  was  intended  to  be  carried  ooy  and 
omitting  the  appeUant's  name* 

On  the  26th  of  October,  1836,  a  notice  of  the  dissolur 
tion  of  the  co-partnership,  as  fiur  as  related  to  the  appellant^ 
was  signed  It  was  advertised  in  the  Gazette  on  the 
26th  of  October  and  the  1st  of  November,  and  was  as 
follows : — 

''Notice  is  hereby  given  that  the  partnership  now  or 
lately  subsisting  between  Hans  Busk,  of  Na  1,  Great  Cum- 
berland-place, Hyde-park,  in  the  county  of  Middlesex, 
Esquire,  and  the  shareholders  or  proprietors  of  stock  in  the 
Borough  of  Saint  Marylebone  Jointnstock  Bank,  situate  at 
No.  9,  Cavendishnsquare,  in  the  said  county  of  Middlesex, 
as  bankers,  has  been  dissolved. 

^  Dated  this  25th  day  of  October,  1836. 

<<  Haits  Busk, 


**  DAvm  HAimAT, 
''  Mabtin  Balhannq 


>  Managers  and  Public  Officers." 


In  the  beginning  of  October,  but  on  what  day  did  not 
appear,  the  deed  of  settlement  (which  was  dated  the  Slst 
of  August,  1836)  was  executed  by  some  of  the  parties  to  it. 

Some  of  the  clauses  of  the  deed  are  set  out  ante,  pp.  25, 
26,  and  198. 

The  126th  clause  was  ako  relied  upon  in  the  present  ctte, 
and  was  as  follows : — ''  It  is  hereby  agreed  and  declared^ 
that,  notwithstanding  the  signing  or  subscription  of  the 
respective  parties  to  these  presents  may  be  on  difierent 
days  or  different  times,  the  liabilities  of  the  different  par- 


0A8B8  IN  OHANOB&T.  271 

ties  shall  be  held  to  commence  on  the  5th  of  September,        1850. 
1836.      And  the  several  personsi  parties  hereto  of  the        jnrt 
fixBt  part  respecttvely,  do  hereby  ratify  and  confirm  all    ^'^"^ 
acts,  contracts^  deeds,  matters,  and  things,  which,  up  to  afocKBAVKiMo 
the  time  [m  the  singular  ^time^  of  the  execution  of  these         — '- 
presents,  shall  have  been  done,  executed,  and  perfbnned      vbksCasi. 
bj  the  provisional  committee,  and  by  the  directors  of  the 
said  Company  or  any  of  them,  or  by  the  order  and  di- 
rection of  any  of  them,  in  relation  to  the  concerns  of  the 
aaid  Company." 

On  the  13th  of  January,  1837,  the  appellant  obtained  a 
return  of  the  SOL  subscribed  by  him;  and  an  entry  was 
made  in  the  books  of  the  Company  that  the  shares  were 
cancelled.  Calls  were  made,  and  dividends  were  paid  to  the 
ahardiolders  in  1837,  1838,  1839,  and  1841;  but  the  ap- 
pellant was  never  applied  to  for  calls,  nor  ever  received  or 
heard  anything  in  respect  of  these  dividends;  and  he  never 
received  any  communication  relating  to  the  bank  till  the 
23rd  of  April,  1849,  when  he  recdved  notice  to  shew  cause 
why  his  name  should  not  be  inserted  in  the  list  of  contri- 
butories,  under  the  Winding-up  Acts. 

The  Master,  on  the  evidence  then  before  him,  at  first 
excluded  the  appellant;  but,  on  the  case  being  re-aigued, 
after  Lord  CoOmhanCi  decision  in  Morgoiis  case  {a),  he  de- 
cided on  placing  the  appellant  on  the  list,  giving,  in  sub- 
stance, the  following  reasons  for  his  decision : — 

^  When  the  matter  was  before  me  almost  at  the  very  be- 
ginning of  these  proeeedings,  I  certainly  did  consider, 
(whether  it  was  the  case  of  a  Jointnstock  Company  or  the 
case  of  an  ordinary  partnership,)  that  if  certain  transactions 
took  place,  which  appeared  on  the  &ce  of  the  books  of  the 
Company,  without  challenge,  to  be  acquiesced  in,  and  not 
complained  of  for  a  number  of  years,  those  transactions  must 

(a)  1  De  G.  k  S.  750,  and  1  Macn.  &  G.  225. 
t2 
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18^.  be  considered  as  acquiesced  in  by  all  the  partners,  and  bind- 
In  re  ing  on  them ;  and  on  that  ground  I  struck  Mr.  Busk's  name 
loH^Jourt!'  ^^^  -^^^  i<wrf  Chaneellary  as  I  understand  the  decision  in 
"'^^  5^*""*  'Ex  parte  Morgan,  in  the  Vah  of  Neath  Brewery  caeey  has 
— '  decided  that  such  acquiescence  would  not  be  sufficient ;  and 
ASB.  ^£  ^j^^j^g^  J  ]^yQ  nothing  to  do  but  to  acquiesce  in  the  prin- 
ciple of  that  decision.  The  case  now  comes  before  me  upon 
other  facts,  of  which  I  was  not  aware  until  to-day,  to  the 
best  of  my  recollection.  The  questions,  then,  that  arise, 
are  these :  first  of  all,  whether  Mr.  Busk  ever  was  a  part- 
ner or  shareholder  in  the  concern  1  in  other  words,  whether 
he  ever  was  in  a  situation  in  which,  if  that  relation  was  not 
put  an  end  to,  he  would  be  what  is  by  the  Act  called  a 
*  contributory '  t  The  second  question  is,  whether,  if  he  vras, 
that  relation  has  been  put  an  end  to  ?  Now  Mr.  Busk  was,  at 
least  up  to  the  15th  or  16th  of  September,  a  holder  of  fifty 
shares  in  the  Company ;  and  I  observe,  with  regard  to  the 
resolution  of  the  19th  of  September,  that  it  does  not  in  any 
way  purport  to  discharge  him  firom  being  a  shareholder  in  the 
Company,  but  merely  discharges  him  firom  being  a  co-direc- 
tor with  the  others.  It  discharges  him  from  the  office  of  di- 
rector, but  does  not  refer  in  any  way  to  his  position  as  a 
shareholder.  I  am  not  aware  that  there  is  any  resolution  in 
the  books  as  to  his  shares  at  alL  There  is,  indeed,  an  entry 
in  the  Stock  Account  Ledger  of  the  number  of  shares  and 
the  amount  of  deposit  paid,  and  that  is  balanced  by  a  can- 
cellation on  a  certain  day  in  January  of  so  much  stock,  and 
a  return  of  the  deposit.  It  is  not  material  to  the  decision  of 
the  question,  but  it  does  not  appear  (as  far  as  I  can  see) 
that,  at  any  period  prior  to  the  22nd  of  December,  there  is 
anything  to  shew  an  agreement  (if  such  an  agreement 
would  have  been  valid)  between  Mr.  Busk  and  the  Com* 
pany,  that  he  shoidd  cease  to  be  a  shareholder  for  fifty 
shares,  and  have  his  deposit  returned.  Now,  being  of  opin- 
ion that  Mr.  Busk  was,  on  the  15th  of  September,  a  mem- 
ber and  shareholder,  the  only  remaining  question  is,  whe- 


CASBS  IK  CHAHCS&T.  273 

ther  he  afterwards  ceased  to  be  a  shareholder,  and  whether  1S50. 
he  ceased  to  be  a  shareholder  so  as  to  exonerate  him  from  /„  re 
all  possible  liability;  because  I  may  observe  that  it  does  ^jf^JoxiS^ 
not  follow  from  his  being  put  on  the  list  as  a  shareholder,  btook  Bavkivo 
that  he  is  necessarily  liable  to  all  the  liabilities  of  the  Com*  — 1 
pany.  It  may  be,  that  his  liabilities  are  limited.  It  is  »^'«^^ 
dear  that  he  could  only  cease  to  be  a  shareholder  by  virtue 
of  some  arrangement  binding  upon  all  the  other  sharehold- 
ers; and  the  transactions  in  question  can  only  be  said  to  be 
binding  upon  all  and  each  of  the  shareholders,  upon  the 
footing  that  the  126th  clause  in  the  deed  does  operate  as  a 
confirmation  of  this,  as  wdl  as  all  the  other  acts  of  the  di- 
rectors, up  to  some  period.  I  think,  upon  the  construction 
of  that  clause,  that  it  does  not  operate  as  a  confirmation  of 
the  act  in  question*  The  language  of  the  clause  is  undoubt- 
edly ambiguous  in  some  degree.  The  construction  that 
Mr.  Eade  contends  for  is,  that  each  party  who  executes 
the  deed  separately  and  severally  confirms  all  the  acts  done 
up  to  the  time  of  the  execution  of  the  instrument ;  so  that 
if  one  man  signs  on  the  1st  of  January,  1837,  he  confirms 
the  acts  done  up  to  that  day;  and  another  man  signing  on 
the  1st  of  July,  1837,  not  only  confirms  all  the  acts  done 
up  to  the  Ist  of  January,  but  all  the  acts  done  up  to  the 
time  when  he  signs  the  deed.  According  to  that  view, 
there  would  be  some  acts  done  by  the  directors  which  would 
have  received  the  sanction  of  some  of  the  parties  executing 
the  deed,  and  not  have  received  the  ratification  of  other 
parties  executing  the  deed.  It  would  be  ratified  by  all  the 
parties  who  executed  the  deed  after  that  date,  but  not  by 
all  the  persons  who  executed  the  deed  prior  to  that  date^ 
The  question  is,  whether  that  is  the  soimd  construction  of 
this  language?  K  the  time  of  the  execution  means  the 
time  when  the  individual  parties  do  sign  and  subscribe  the 
instrument,  they  contemplated  that  it  would  take  place  at 
different  times.  I  think,  however,  that  they  are  referring 
to  one  given  period,  up  to  which  all  persons  who  execute 
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I860.  the  deed  at  any  time  whateyer,  ratify  and  confirm  all  the 
j^^  acts.  Then  the  question  is,  what  is  meant  by  Hhe  time 
Bowfjora?  ^^  ^^  execution  of  these  presents'  f  It  is  true,  the  time  <rf 
nocK  BjLBKjxe  the  date  <^ihe  deed  is  not  necessarily  the  time  of  the  exe- 
cution; and  the  date  of  the  deed  is  not  the  date  at  which, 
according  to  this  clause,  the  parties'  lialnlities  are  to  com- 
mence under  it;  for  the  date  of  the  deed  is  the  Slst  of 
August,  andj  according  to  the  126th  chuse,  the  liabilities  of 
the  executing  parties  are  to  begin  firom  the  5ih  of  September. 
Now,  it  appears  that  the  Company  b^an  its  operations  as  a 
bank  on  that  very  5th  day  of  September;  and  I  think  the  rea- 
son for  fixing  in  the  clause  the  day  firom  which  the  liabilities 
were  to  conunence  as  on  the  6th,  was  vrith  reference  to  the 
fiu^t  that  it  was  the  day  on  which  the  operations  commenced 
as  a  bank.  Taking  the  clause  altogether,  it  appears  to  me 
tiiat  the  true  meaning  of  the  expression, '  the  time  of  the 
execution  of  tiiese  presents,'  must  be — not  the  time  or  the 
times  rather — when  the  different  parties  to  it  might  execute 
the  deed,  but  the  period  when  the  liabilities  of  the  parties 
are  to  conunence — the  5th  of  September,  1836.  If  that  be 
the  true  construction  of  the  instrument,  it  is  quite  unneces* 
eary  to  refer  to  any  other  argument,  inasmuch  as  the  acts 
in  question  took  place  after  the  5th  of  September,  1836; 
and  it  can  never  be  contended,  that  this  clause  ratified  and 
confirmed  acts  done  on  the  16tii,  19th,  or  any  other  day 
subsequent  to  the  5th  of  September,  1836.  Now  this  pro- 
ceeds on  the  assumption  that  Mr.  Busk,  though  not  aparty 
executing  the  deed,  is  to  have  the  benefit  of  the  deed  or  to 
be  bound  by  it.  Of  course  the  argument  on  the  126tii 
clause,  fix)m  Mr.  Eadey  proceeds  on  the  assumption  tiiat  he 
is  entitied  to  tiie  benefit  of  the  clause.  It  will  be  extremely 
difSicult  to  reconcile  any  other  construction  than  that  which 
I  have  considered  the  right  one  with  the  90th  and  91st 
clauses  (a).    And  as  I  cannot  say  that  each  member  of  the 

(a)  See  ante,  pp.  19S,  199,  {Sknikope^M  eoie). 
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Company  is  bound  (even  of  those  who  executed  this  deed,)        1850. 
by  an  acquiescence  in,  or  rather  a  confirmation  of,  the  act        j^^  ^ 
done  by  the  directors,  with  regard  to  the  dischaige  of  Mr.    ^^j^^ 
Busk  firom  his  being  a  partner  in  the  concern ;  and  as  there  nooc  Bavkivo 
is  no  other  ground  on  which  it  can  be  said  that  each  indi- 
vidual member  has  ratified  and  confirmed,  or  agreed  to  that 
transfer,  the  consequence  necessarily  must  be,  that  I  must 
consider  that  the  relation  which,  up  to  the  time  of  the  trans- 
action in  question,  existed  between  Mr.  Busk  and  the  other 
shareholders,  the  rebition  of  co-partner  or  member  in  this 
ocmcem,  never  was  so  dissolved  as  to  be  binding  on  all  the 
members  of  the  Company,  and  that  I  am  under  the  neces- 
nty  of  putting  Mr.  Busk  on  for  fifty  shares." 

Mr.  MaUns  and  Mr.  JEadey  in  support  of  the  appeal. — 
Previously  to  the  execution  of  the  deed,  the  partnership 
was  one  at  will  merely;  and  the  appellant,  having  retired 
while  it  was  in  that  state,  was  only  liable  in  respect  of  con- 
tracts entered  into  previoudy  to  his  retirement.  The  Com- 
pany (if  any)  to  which  the  appellant  belonged,  is  not  the 
association  directed  to  be  wound  up,  which  consists  of  dif- 
ferent partners,  and  is  bound  by  different  rules.  That  as- 
sociation, by  one  of  its  own  rules,  confirmed  the  previous  acts 
of  the  directors,  one  of  which  was,  the  assent  to  the  appel- 
lant's retirement  firom  the  Company.  They  cannot,  after 
executing  that  document,  repudiate  that  assent.  [They 
cited  Peacock  v.  Peacock  (a),  Featherstonluxugh  v.  Fenwkh  (b), 
and  Miles  v.  Thomas  (c).] 

Mr.  Stuart  and  Mr.  HeAmngtxmj  for  the  official  manager. 
— The  three  points  relied  upon  by  the  appellant  are,  the 
publication  of  the  advertisement,  the  126th  clause  of  the 
deed,  and  that  the  Company  constituted  by  the  deed  is  not 
that  in  which  tiie  appellant  was  a  partner.  But  tiie  appel- 
lant was  the  chairman  and  originator  of  the  Company.    He 

(a)  16  Ves.  50.  (»)  17  Ves.  298.  (c)  9  Sim.  606. 
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1650.  could  not  relieve  himsdf  from  his  liability  by  merely  pub^ 
jnre  Uflhing  an  advertisement  m  a  newspaper.  The  directors 
tokWoew^  could  not  cancel  any  shares,  nor  could  they  diminish  the 
flTocK  BAKKHfG  numbcr  of  shares.  Although  the  deed  was  not  executed^ 
yet  its  terms  were  agreed  upon  previously  to  the  period  at 
which  tlie  appellant  contends  that  he  retbed;  and  it  ia 
dated,  by  the  <3onsent  of  the  appellant  and  the  rest  who 
concurred  in  franung  it,  on  a  day  previous  to  his  alleged 
retirement  It  is,  therefore,  binding  upcxi  him ;  and  then 
the  91st  clause  applies  just  as  it  was  held  to  do  in  Colonel 
Stanhope* s  case  (a).  [The  Vtce'Chancellar* — Was  the  ar- 
rangement there  for  Colonel  Stanhope's  retirement  en- 
tered into  before  he  had  executed  the  deed?]  It  may  not 
have  been,  but  in  this  case  the  appellant  concurred  in  pub- 
lishing the  prospectus,  by  which  the  applicants  for  shares 
had  notice  of  the  deed.  He,  moreover,  was  the  person  prin- 
cipally concerned  in  framing  the  deed,  and  he  assented  to 
its  provisions. 

The  Vicb-Chancellor  : — 

The  question,  whether  Mr.  Busk  is  liable  or  not  liable  to 
any  unsatisfied  creditor  of  this  Company  is  not  before  me. 
He  may  or  may  not  be  so  liable ;  I  consider  that  point  im- 
materiaL 

The  question  is,  whether  he  is  liable  in  the  character  of 
a  contributory,  as  between  himself  and  the  Company  or  its 
members. 

It  is  material  to  observe  in  the  present  case,  that  the 
deed  establishing  or  regulating  the  affairs  of  the  Company, 
bearing  date  the  31st  of  August,  1836,  was,  as  it  is  ad- 
mitted, not  executed  by  any  person  whatever  before  the 
18th  of  October  in  that  year.  Until  that  deed  had  been 
executed  by  some  person,  the  relation  between  Mr.  Busk 
and  the  directors  and  the  other  shareholders  of  the  Com- 

(a)  Ante,  p.  19S. 
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pony  or  intended  Companji  must  be  considered  as  regu-      ^^isso^ 
lated  by  the  general  law  of  the  country,  as  it  then  stood.        In  re 
By  that  law,  I  think,  Mr.  Busk  had  a  right  to  withdraw  at     bohs  Jonrx^ 
any  time  fipom  the  partnership,  so  fiur  as  he  alone  was  con-  ««»^A2iKiNa 
cemed,  but  not  so  as  to  exempt  himself  from  any  former 
liability. 

Dissatisfaction  having  arisen  between  Mr.  Busk  and  the 
other  directors  of  the  Company  or  intended  Company,  he 
first  ceased  to  be  a  member  of  the  direction,  and  then,  by 
agreement  between  him  and  the  directors  acting  in  the  ge- 
neral management  of  the  affairs  of  the  Association,  he  re- 
tired from  it  altogether  on  the  24th  of  September.  It  was 
then  agreed  in  effect,  on  that  day,  that  he  should  cease  to 
be  a  member. 

In  pursuance  of  that  agreement  at  a  later  date,  perhaps 
after  the  deed  was  executed  by  some  of  the  parties,  adver- 
tisements were  inserted  in  the  Grazette,  the  earliest  of 
which  appeared  on  the  25th  October,  on  which  day  it  was 
sanctioned  by  the  directors,  in  these  terms : — 

^^  Mr.  Busk's  notice  in  the  Gazette  approved  and  signed 
by  public  oflScers." 

The  advertisement  was  thus:  [his  Honor  read  it] 

In  two  or  three  months  afterwards,  in  pursuance  of  that 
agreement,  the  50/.  deposit  was  returned.  The  first  ques- 
tion is,  what  was  the  true  meaning  of  the  agreement?  whe- 
ther the  meaning  was,  that  as  between  themselves  Mr.  Busk 
was  to  continue  liable  for  previous  engagements,  or  whether 
he  was  to  be  considered  as  separated  from  the  Company  as 
firom  the  beginning? 

My  opinion  is,  that  the  true  meaning  of  the  parties  to 
that  contract  was,  as  between  themselves,  whatever  it 
might  be  as  to  creditors,  that  he  should  be  treated  on  the 
footing  of  having  never  been  a  member  of  the  Company. 
That  having  taken  place,  as  in  my  judgment  it  did,  on  the 
24th  September,  although  not  recognised  in  the  books  un- 
til the  25th  October,  I  find  the  156th  clause  of  the  deed 
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l8iM>.        which  WB8  not  executed  by  any  person  before  the  iSth 
In  re        October^  worded  thus: — [His  Honor  read  it.] 
Boin  Jonra^       I  am  of  opinion  that  this  ratified  the  agreement  of  the 
ftotoLBMaQ  24th  September,  if  it  wanted  ratification;  and  that  those 
-;—        who  are  parties  to  this  deed,  being  in  effect  persons  repre- 
sented by  the  official  manager,  cannot  be  heard  to  say,  that 
Mr.  Buflk  continued  a  member  of  the  Company,  or  that  he 
was  not  dischaiged  firom  his  liability,  aecording  to  the  con- 
struction which  I  think  it  right  to  put  upon  the  agreement 
between  him  and  the  directors. 

I  will  add  but  one  observation;  I  do  not  see  any  necessity 
for  saying,  in  this  particular  instance  at  leaat,  that  the  two 
Acts  of  Parliament  before  me  have  introduced  ex  post  &cio 
law  to  change  or  increase  the  liability  of  Mr.  Busk.  Sup- 
posing, therefore,  that  these  Acts  had  not  passed;  supposing 
the  agreement  of  the  24th  September  to  have  been  made, 
and  these  advertisements  of  diasolution  to  have  been  pub- 
lished in  the  Gazette  to  the  world,  as  they  were  in  Oo- 
tober,  1836,  no  claim  having,  at  any  time  afterwarda,  been 
made  on  Mr.  Busk;  and  supposing,  that,  instead  of  the  order 
now  before  the  Court,  a  biU  had  been  filed  by  some  on  be- 
half of  all  the  members,  to  make  him  contribute  to  any 
outstanding  debt  (if  any  there  was),  I  am  of  opinion,  con* 
ddering  the  notice,  the  lapse  of  time,  and  the  other  circum- 
stances ol  the  case,  that  such  a  bill  must  have  been  dis- 
missed. I  am,  on  the  whole,  satisfied,  that  Mr.  Busk's 
name  ought  not  to  be  on  the  list. 
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1850. 

In  the  Matter  of  The  St.  Geoboe's  Steam  Pacjket         July  4th. 
Company;  ^\^ 

In  the  Matter  of  The  Joint-stock  Companies  WiNDma- 
up  Acts,  1848  &  1849. 

Case  of  Hameb's  Executors  and  Deyisees. 

Jt>Y  the  deed  of  settlement  of  the  above  Company  the  a  dumholder 
parties  thereto  of  the  first  part,  for  themselves  and  himself  ^^compa. 
severally  and  respectively,  but  not  aQ  or  any  of  them  jointly;  njbeqnea^ed 
and  the  several  other  persons  of  the  second  part,  whose  estate  to  hu 
names  and  seals  were  thereunto  subscribed  and  set,  for  them-  and,^i^er 
selves  and  himself  severally  and  respectively,  but  not  all  or  ^*^^  ^vL 
any  of  them  joinily ;  mutually  and  reciprocally  covenanted,  ^^^j,  (mibjeet 
declared,  and  agreed  with  and  to  each  other: — ^first,  that  meats,)  vSi^ 
the  Company  thereby  agreed  to  be  formed  should  continue  hL^^^ra^ 
for  the  term  of  ninety-nine  years  fiK>m  its  formation,  unless  ^^^^  ^ 
sooner  dissolved,  as  thereinafter  mentioned.  and  deyised  to 

After  various  other  provisions  the  deed,  by  its  16th  arti-  estate. 
de,  provided  that  no  benefit  of  survivorship  should  take  ^^^^^^ 
place  as  between  the  shareholders;  and  that  all  the  pro-  ^^^  <»  the 
perty  of  the  Company  should,  as  between  the  shareholders  died;  'and  af- 
and  th^  real  and  personal  representatives,  be  deemed  thT^mp^j 
personal  estate;  and  that  each  of  the  shareholders,  as  be-  ^^^7^^ 
tween  one  another,  should  be  entitled  to  and  interested  in  winding-up 
the  profits,  and  liable  and  subject  to  the  losses  of  the  dM^hterand 
Company,  in  proportion  to  his  or  her  share  or  shares  in  the  Jjr^ISj^ 
said  capital  fimd  or  joint-stock,  and  not  otherwise.  on  the  list  of 

The  20ih  article  provided,  that,  before  the  executor,  inzi^tofthe 
administrator,  or  l^atee  of  a  deceased  proprietor  should  ezerati^^ 
transfer  any  shares  vested  in  him  in  such  capacity, or  should  ^^^^'*'~' 

Fixrt,  that  a  call  was  properly  made  npon  the  daughter  and  her  husband*  payable  ont  of 


Ihe  testator^s  personal  assets,  whether  the  conduct  of  the  executrixes,  in  suffisring  their 
'n  in  the  r 


taststor^s  assets  to  remidn  in  the  Company,  was  a  breach  of  trust  or  not. 

Secondly,  on  it  appearing  that  the  personal  assets  had  been  ftilly  aaministerea— 
that  sIm  and  her  husband  oould  not  be  put  on  the  list  in  ra^Mct  of  her  being  deyisee. 
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1850.        become  a  proprietor  in  respect  of  Buch  aharesy  or  receiTe 
7,1^        any  dividencb  in  respect  of  the  same,  he  should  leave  for 

^Iam^jiSmt  "^P®^ti<>^>  **  ^^  oSice  of  the  Company,  in  Liverpool,  the 
Oo.  probate  of  the  i^ill  or  the  letters  of  administration  under 

Haxbb*8  0x01.  which  he  claimed  to  be  entitled  to  the  shares. 

The  21st  clause  provided,  that  every  person  who,  being 
the  husband  of  any  female  proprietor,  or  the  executor,  ad- 
ministrator, or  legatee  of  any  deceased  proprietor,  should 
not,  at  the  time  of  any  shares  vesting  in  him  in  such  capa- 
city, be  a  recognised  proprietor  in  the  Company  in  respect 
of  any  other  shares  in  the  capital,  should,  as  to  all  duties, 
obligations,  claims,  and  demands  upon  or  against  him  in 
respect  of  such  shares,  be  considered  a  proprietor  £rom  the 
time  of  the  shares  becoming  vested  in  him  as  aforesaid  (a). 

A  testator,  named  James  Hamer,  who  was  the  holder  of 
twenty-five  shares  in  the  Company,  devised  all  his  real 
estates  imto  his  wife,  Mizabeth  Hamer,  for  Ufe,  and  after 
her  decease  unto  his  daughter  Everalda  Sarah,  the  wife  of 
JoshuaBawdon,  her  heirs  and  assigns,  for  ever;  nevertheless, 
the  testator  conditionally  wished  and  desired  that  his  said 
daughter,  her  heirs  and  assigns,  should,  after  the  decease  of 
his  wife,  pay  one  half  of  the  clear  annual  profits  thereof 
into  the  hands  of  his  son  James  Hamer,  during  his  life, 
monthly  or  half-yeariy,  as  she  or  he  should  think  proper. 
And  OS  to  all  his  residuary  personal  property,  subject  to  the 
payment  of  his  debts  and  funeral  and  testamentary  expen- 
ses, he  gave  the  interest,  dividends,  and  produce  thereof 
imto  his  wife  for  her  life;  and,  after  her  decease,  he  gave 
all  the  residue  of  his  personal  property  unto  his  daughter, 
absolutely;  nevertheless,  he  conditionally  wished  her  to 
pay  one-half  of  the  clear  produce  thereof  into  the  hands  of 
his  son,  monthly  or  half-yearly,  as  she  should  think  proper, 
for  the  like  purposes,  and  subject  to  the  same  intentions, 
restrictions,  and  conditions,  and  in  all  respects,  as  befi>re- 

(a)  For  the  remamder  of  the  portions  of  it  applicable  to  that 
clause  see  ante,  p.  192,  where  the     case  are  set  out. 
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mentioned  respecting  the  moiety  of  the  profits  he  had        1850. 
already  wished  to  be  pud  into  his  son's  hands;  and  so  that,        jn  re 
unless  the  same  could  be  so  payable  and  paid,  the  same  sSam^aSw 
should  rem^  the  sole  property  of  his  daughter.    AJnd  he  ^' 

appointed  his  wife  and  daughter  joint  executrixes  of  his  Hambb'sCasb. 
will 

After  the  death  of  the  testator  Mrs.  Bawdon  received 
one  dividend  in  1839,  and  immediately  paid  it  over  to  Mrs. 
Hamer,  the  testator^s  widow.  Mis.  Hamer  and  Mrs.  Haw- 
don  were  entered  in  the  Company^s  books  as  executrixes 
only. 

Mrs.  Hamer  received  four  dividends,  two  in  1840  and 
two  in  1841,  by  the  hands  of  some  person  authorised  by  her. 

On  the  22nd  of  March,  1850,  the  Master  discharged  a 
former  order,  whereby  Mrs.  Hamer  was  included  in  the  list 
as  personally  liable;  and  in  lieu  thereof  placed  Mrs.  Hamer 
and  Mrs.  Bawdon  on  the  list  as  personal  representatives  of 
the  testator,  together  with  Mrs.  Bawdon's  husband,  as  con- 
tributories  for  the  twenty-five  shares. 

Mrs.  Hamer  died  on  the  11th  of  April,  1850. 

On  the  5th  of  June,  1850,  the  Master  directed  a  call  of 
lOOL  per  share,  on  each  of  the  twenty-five  shares,  to  be 
made  upon  Mr.  and  Mrs.  Bawdon  (such  caU  being  payable 
out  of  the  personal  estate  of  the  said  James  Hamer,  de^ 
ceased.) 

On  this  day  a  motion  was  made  on  behalf  of  Mr.  and      ju/„  4^^. 
Mrs.  Bawdon,  by  way  of  appeal  fix>m  the  order  directing 
the  above  calL 

The  following  admissions  were  made  by  the  official  ma- 
nager:— 

'^  That  there  is  not  now  due  and  owing  any  debt  of  the 
siud  Company  which  was  due  at  the  death  of  the  testator, 
James  Hamer ;  and  that  all  the  Uabilities  in  respect  whereof 
contribution  is  now  sought  were  incurred  by  the  Company 
after  the  decease  of  the  said  testator ;  and  that  the  Com- 
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IB50.        pany  was  duly  dissolyed,  under  the  provisioiui  of  their  deed 
^  j^^  ^     of  settlement^  on  the  14tk  of  September,  1843." 
8f.  Qbobo^i 

Co.  Mr.  Russell  and  Mr.  HandUim  HumpkreySf  for  Mr.  and 

Hamb^Oio.  ^^^  Bawdon.— The  testatoi^s  estate  cannot  be  held  liable 
for  any  part  of  the  debts  for  which  this  call  is  made,  in- 
asmuch as  the  death  of  the  testator  operated  as  a  dissolu- 
tion of  the  partnership  as  to  him,  and  he  was  not  liable  to 
any  loss  subsequently  incurred.  The  provisions  of  the  21st 
article  only  refer  to  such  demands  as  the  testator  was  himself 
liable  to ;  and  there  is  no  such  demand  in  the  present  case 
remaining  unsatisfied  Mrs.  Bawdon  did  no  act  to  make 
herself  liaUe;  and  neither  she  nor  Mrs.  Hamer  could  make 
the  testator^s  estate  liable  in  respect  of  losses  incurred  after 
his  death,  because  they  had  no  authority  to  continue  the 
assets  in  the  concern.  [They  cited  Taiam  v.  ff^UUanu^a), 
and  Madgwick  y.  WimbU(p).'\  The  case  is  not  concluded  by 
the  decision  of  the  Master  placing  the  appellants  upon  the 
list;  ioTymHaw1hor7iscase{c\iii(^LordC^^ 
placing  a  contributory  on  the  list  did  not  determine  the  ex- 
tent or  amount  of  his  liability;  and  as  a  call  is  now  made, 
not  to  pay  debts  in  respect  of  which  the  testator  was  liable^ 
but  to  pay  debts  incurred  since  his  decease,  this  is  the  pro- 
per time  for  insisting  that  his  representative  should  not  be 
included  in  the  calL 

Mr.  Bacon  and  Mr.  J.  F.  Prior ^  for  the  official  manager, 
were  not  called  upon. 

The  Vice-Chancbijx)b: — 

The  conduct  of  Mrs.  Hamer  and  Mrs.  Eawdon  may  or 
may  not  have  been  a  breach  of  trust.  That  is  not  now  in 
question.  The  question  is,  whether,  by  acts  which  they 
have  done,  the  testatoi^s  estate  has  not  continued  to  be  in- 
volved in  this  speculation. 

(a)  3  Hare,  347.         {h)  6  Beav.  495.         (c)  1  Macn.  &  G.  49. 
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^ow  it  Bippean  that  Mrs.  Hamer  recelyed  diyidends  on        1850. 
the  shiires,  becoming  payable  after  the  te8tat<«^8deat^  "^TtnT^ 

I  fear  that,  by  this  course  being  taken,  the  teetatoi^s  estate  ^-  ^^p^* 
was  involvedi  or  continued  to  be  inyolved,  inthisundertak-         Oo. 
ing.    If  the  executrixes  assented  to  the  bequest  to  them-  HAanVCAaa. 
sely  es,  I  am  afraid  that  Mr.  Bawdon  would  be  liable,  with- 
out rrference  to  the  amount  of  assets  which  haye  been  re- 
c^yed*  Assuming  that  there  was  not  such  an  assent  as  was 
binding,  then  the  testator's  estate  remains  liable.    In  either 
yiew  of  the  cas^  Mr.  Bawdon  must  at  least  pay  the  call  to 
the  extent  mentioned  in  the  order.    I  cannot  interfere  with 
what  the  Master  has  done. 

Mr.  Bacon  and  Mr.  J.  V.  Prior^  for  the  official  managers, 
asked  for  costs. 

The  Yice-Chakgbllob: — 

The  appellants  must  pay  the  official  managers  405.  costs, 
and  the  official  managers  may  haye  the  rest  of  their  costs 
out  of  the  estate. 


After  this  decision,  the  Master  made  another  call  o(Z5L 
per  share  upon  Mr.  and  Mrs.  Bawdon. 

To  shew  that  they  were  not  liable  to  pay  this  call,  Mr. 
and  Mrs.  Bawdon,  on  the  14th  of  August,  1850,  made  an 
affidayit  in  the  Master's  office,  stating,  that,  from  the  death 
of  testator,  and  thenceforward  down  to  about  fiye  months 
before  the  death  of  Mrs.  Hamer,  Mrs.  Hamer  had  the  sole 
and  exdusiye  management  and  control  of  the  personal  es- 
tate and  effects  of  said  testator;  and  that  the  deponents  did 
not,  nor  did  either  of  them,  in  any  manner  interfere  there- 
with, or  receiye  any  monies  whatsoeyer  on  account  thereof, 
except  that,  on  one  occasion,  Mrs.  Bawdon  receiyed  a  diyi- 
dend  ijqpon  the  shares  in  the  aboye  Company,  by  the  direc- 
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1850.  tion  and  as  the  agent  of  and  for  Mrs.  Hamer,  to  whom  she 
l^  re        handed  over  the  amount.     The  deponents  annexed  a  sche- 

aMAMlpAflilM  ^^^  *^  ^^^^  affidavit,  and  deposed  that  it  contained,  to 
Co.         the  best  of  their  respective  knowledge  and  belief,  a  full, 

Hajob's  CiME,  tmey  correct,  and  detailed  account  of  all  the  goods,  money, 
property,  and  other  personal  estate  of  James  Hamer,  de- 
ceased; and  that  the  whole  thereof  was  received  by  or  came 
to  the  hands  of  Mrs.  Hamer  in  her  lifetime,  and  was,  as 
they  believed,  applied  by  her  in  manner  in  the  same  sche- 
dule set  forth ;  and  they  said  that  they  did  not,  nor  did 
either  of  them,  receive  or  apply  any  part  of  such  moneys, 
estate,  or  effects;  and  they  submitted  that  they  were  not 
liable  now  to  account  for  the  same,  or  for  the  applica- 
tion thereof.  They  further  deposed,  that  they  had  not 
had,  and  had  not  then  in  cither  of  their  possession,  any 
assets  of  James  Hamer  applicable  to  the  payment  of  the 
calL 

After  the  filing  of  this  affidavit,  the  official  managers 
served  Mr.  and  Mrs.  Bawdon  with  notice  that  they  should, 
on  the  13th  of  February,  1850,  apply  to  the  Master  to 
make  an  alteration,  in  addition  to  the  entry  made  by  him 
in  the  course  of  settlement  of  the  list  of  contributories,  by 
adding  the  words  ^^  and  devisee"  aft;er  the  words  ^^  personal 
representative,"  appended  to  the  names  of  Mr.  and  Mrs. 
Bawdon  respectively,  and  that  they  would,  by  such  altera- 
tion, be  settled  on  the  list  as  contributories  for  the  said 
twenty-five  shares,  in  respect  of  Mrs.  Rawdon  being  per- 
sonal representative  and  devisee  of  James  Hamer,  de- 
ceased, or  to  make  such  other  alterations  as  to  the  said 
Master  shall  seem  just. 


Mr.  and  Mrs.  Rawdon  appeared  before  the  Master  by 
counsel,  and  contested  their  liability  to  be  placed  upon  the 
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list  in  respect  of  Mrs.  Rawdon  being  a  devisee  of  the  tea-  1S50. 
tator;  and  after  hearing  the  argaments  of  counsel  on  both  /n^ 
sides,  the  Master  gave  a  written  judgment  as  follows: —       tai2^*^I» 

Co. 

*'This  is  an  application  to  include  Joshua  Rawdon,  and  RAxia^CAa. 
Everilda  Sarah,  his  wife,  in  right  of  the  said  Everilda  Sarah, 
and  James  Hamer^  as  devisees  of  the  real  estate  of  the  tes- 
tator. That  application  is  made  in  consequence  of  Mr.  and 
Mrs.  Rawdon  (included  in  their  representative  character) 
having  made  an  affidavit  that  there  is  no  personal  estate* 
The  official  manager,  therefore,  seeks  to  include  the  devi* 
sees,  for  the  purpose  of  compelling  payment  of  the  calls  out 
of  the -real  assets. 

<<  Although  the  testator  executed  the  deed  of  settiement, 
yet  it  is  sud,  that,  inasmuch  as  the  covenant  does  not  bind 
tlie  heir,  the  real  assets  cannot  be  reached. 

<<  To  this  it  is  answered,  that  the  3  &  4  Will  4,  c.  1 04,  has 
made  all  the  real  estate  liable  to  simple  contract  as  well  as 
specialty  debts. 

^  It  is  then  argued  that  the  debts,  in  respect  of  which  it 
is  sought  to  render  the  testator^s  real  estate  liable,  had  no 
existence  at  the  time  of  his  death,  and  therefore  do  not 
affect  it ;  but  it  appears  to  me  that  the  answer  to  this  is, 
that  tiie  testator  was  a  partner  in  this  Company,  contin- 
gently liable  to  debts  which  might  be  incurred  during  the 
term  for  which  the  partnership  was  formed ;  that  debts  were 
so  incurred ;  and  that  his  estate,  both  real  and  personal,  are, 
by  the  before-mentioned  statute,  made  liable  to  such  con- 
tingent liabilities,  or,  in  the  words  of  the  Act,  '  his  heir  or 
heirs,  devisee  or  devisees,  shall  be  liable  to  the  same  suits 
in  equity,  at  tiie  suit  of  any  of  the  creditors  of  such  debtor, 
whether  by  simple  contract  or  by  specialty,  as  &cJ 

<^  In  a  suit  in  equity,  the  personal  and  real  assets  of  this 
testator  might  be  administered  in  payment  of  the  debts  of 
this  Company.     He  was  contingently  liable  to  the  debts  of 

VOL.  HI.  U  D,  G,  8, 
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1850.        the  Company  which  might  be  incurred  after  hiB  decease.    I 

In  re        propose  to  include  these  parties  in  the  terms  of  the  notice.** 
St.  Gboroi's 
SnuM  Paokit 

Co.  Mr,  Malins  and  Mr.  Hamilton  Humphreys  now  moved, 

Hambb'b  Cm.  on  behalf  of  the  deviseeS;  by  way  of  appeal  from  the  deci- 

,  ^ -,         sion  of  the  Master. 

April  \%L         The  devisees  are  not  liable  to  be  put  upon  the  Bst  of 

contributories. 

Prior  to  the  Statute  of  Fraudulent  Devises,  3  WilL  &  M. 
c.  14,  the  devisees  were  not  bound  by  the  debts  of  iheir 
devisors. 

By  that  statute,  sects.  1  &  2,  devises  were  declared  to 
be  fraudulent  and  void  only  as  against  creditors  who  would 
be  thereby  defrauded  of  their  just  debts;  and  it  was  decided, 
in  Wilson  v.  Knubhy{a\  that  the  operation  of  this  statute 
was  confined  to  cases  in  which  there  was  a  debt  actuaUy 
due  from  the  devisor  at  the  date  of  the  testator's  decease ; 
and  that  it  did  not  even  extend  to  a  case  in  which  an  action 
of  covenant,  and  not  of  debt,  lay  against  the  devisor  at  the 
time  of  his  death. 

The  Stat.  11  Gea  4  &  1  WilL  4,  c.  47,  repealed  thestat 
of3&4Will.&M.  c  14;  but  the  language  of  that  statute 
re-enacting  the  3  &  4  WilL  &  M.,  made  devises  by  debtors 
void  as  against  their  creditors,  and  did  not  extend  the  re- 
medy as  against  the  devisees  of  persons  bound  by  specialty) 
and  not  actually  indebted  at  the  time  of  their  decease;  and 
the  Stat,  of  3  &  4  WilL  4,  c  104,  for  rendering  freehold  and 
copyhold  estates  assets  for  the  payment  of  simple  contract 
and  specialty  debts,  only  charges  such  estates  of  devisors 
m  the  hands  of  devisees  as  assets  *^  for  the  payment  of  tbe 
just  debts  of  such  persons,  as  well  debts  due  on  simple  con* 
tract  as  on  specialty;"  and  it  was  decided  by  Farley  v.  Bri^ 
smt{b)y  that,  notwithstanding  the  two  last-menticmed  Acts, 

(a)  7  East,  128. 
(b)  3  A.  &  £.  839 ;  S,  C,  5  N.  &  M.  42. 
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deTiaees  wore  not  liable  at  law  in  respect  of  any  debts  wfaioh      ^^>»  ^ 
became  payable  by  any  breacbes  subeeqHent  to  ike  death        j%  re 
of  the  deriBor;  in  other  wofda^  that  the  freehold  estates  of  gg^  Paokm 
devisors  are  not  liable^  in  the  hands  of  deyisees^  in  respect  ^' 

of  debts,  which,  at  the  date  of  the  devisoi^s  death,  were  Mammm'b  OjMk 
only  contingent 

Now,  in  the  present  case,  it  is  not  contended  that  any 
debt  was  dne  from  Mr.  Hamer,  the  devisor,  at  the  date  of 
his  decease. 

The  Act  of  3  &  4  WilL  4,  c.  104,  renders  the  devisees 
liable  to  the  same  suits  in  equity,  at  the  suit  of  the  creditor, 
''  as  the  heir  or  heirs-at-law,  devisee  or  devisees,  of  any  per- 
son or  persons  who  died  seised  of  freehold  estates,  was  or 
were,  before  the  passing  of  this  Act,  liable  to,  in  respect  of 
such  freehold  estates,  at  the  suit  of  creditors  by  specialty, 
in  which  the  heirs  were  bound."  Now  it  has  been  shewn, 
that,  prior  to  that  Act,  the  devisee  was  not  bound  in  respect 
of  a  contingent  debt  of  his  devisor,  and  thus  this  enactment 
does  not  carry  the  case  forther  against  the  devisee. 

Under  the  partnership  deed  executed  by  him,  Mr.  Hamer^s 
obligation  was  a  specialty  debt,  but  the  heirs  were  not 
named  therein  nor  expressly  bound  thereby.  It  is  true, 
that,  in  Morse  v.  Thicker  (a)y  the  Vice-Chancellor  Wigram 
held,  that  damages  recovered  in  an  action  of  covenant  after 
the  devisor's  death,  constituted  a  debt  payable  out  of  the 
real  estate  of  the  devisor,  under  the  charge  of  debts  on 
his  real  estate  contained  in  the  will;  but  that  decision  de- 
pended on  the  fact,  that  the  devisor  actually  charged  his 
debts  upon  his  real  estates  by  his  will;  a  fiftct  which  distin- 
gfuishes  the  case  from  Farley  v.  BrianL 

Even  if  these  difficulties  be  surmounted,  still  these  de- 
visees cannot  be  placed  upon  the  list  as  contributories.  In 
bankruptcy,  a  contingent  debt  was  not  proveable  until  an 
express  provision  in  the  Act  of  Parliament  enabled  such 

(<f)  5  Hare,  79. 
U*2 
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18^1 .        debts  to  be  proved.    Although  one  of  the  definitions  of  the 

In  re        woid  Contributory  is  a  <<  devisee,"  it  is  submitted,  that  that 

Stbam^ackk  ^^7  means  a  devisee  of  such  shares  when  they  are  realty. 

Co. 
_    — -,  Mr.  Bacon  and  Mr.  J.  V.  Prior ^  for  the  official  manager. 

—  Wilson  V.  Knvbley^  and  Farley  v.  Briantj  do  not  anect 
the  present  case. 

The  personal  estate  of  the  testator  is  shewn  to  be  ex- 
hausted. The  Company  is  therefore  entitled  to  come 
against  his  real  estates  devised.  The  circmnstances  here 
are  similar  to  those  in  Morse  v.  T\icher  (a).  In  Farley  v. 
Briantj  the  3  &  4  Will.  &  M.,  and  the  3  &  4  WilL  4,  c  43, 
were  chiefly  referred  to;  but  if  the  attention  of  the  Court 
had  been  more  particularly  directed  to  the  1  "WllL  4,  c  47, 
8S.  1  and  2,  the  decision  would  probably  have  been  differ- 
ent. [They  also  cited  Willson  v.  Leonard  (b)^  Eardley  v. 
Owen  (c)f  and  Birmingham  v.  Burke  (d)."] 

The  Vice-Chancellor  : — 

In  this  case,  considering  the  Master's  report,  I  think  it 
right  to  assume,  that  neither  the  debts  nor  the  liabilities 
which  subsisted  at  the  time  of  the  testator^s  death,  now 
exist  I  think  it  right  also  to  assume  that  they  have  been 
discharged,  not  by  any  person  in  the  character  of  suretyi 
(for  if  that  were  so,  they  might  be  considered,  in  a  sense, 
as  still  alive,)  but  paid  in  the  regular  and  ordinary  way,  out 
of  ftmds  properly  applicable  to  their  payment. 

The  whole  question  stands  on  the  statute  law,  the  1 1  Oteo. 
4  &  1  WilL  4,  c  47,  the  3  &4  WilL  4,  c.  104,  and  the  Joint- 
stock  Companies  Winding-up  Acts;  and  it  is  a  question 
which  I  have  often  had  occasion  to  call  one  of  internal  lia- 
bility, that  is,  one  of  contribution,  not  an  external  question 
— ^not  a  question  whether  the  devisees  are  liable  to  any  pro- 
ceeding by  a  creditor  of  the  Company,  as  such  creditor. 

(a)  5  Hare,  79.  (c)  10  Beav.  572. 

(b)  3  BeaT.  373.  (d)2J.k  L.  699. 
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The  testator  died  bo  long  ago  as  1838;  since  which  time         1851. 
the  executrixes  have  been  admitted  by  the  Company  as  the         /^  re 
holders  or  proprietors  of  his  shares,  probably  in  their  repre-  g^^^^^^, 
sentative  character,  but  still  as  proprietors,  for  years.    The  ^• 

Company  was  treated  as  solvent,  that  is,  it  was  treated  as  Hahbr'b  Casi. 
being  in  a  state  to  yield  profits  as  profits,  and,  in  fact,  pro- 
fits hare  been  received,  fix>m  time  to  time,  by  one  of  the 
executrixes,  fi>r  years  since  the  death  of  the  testator. 

It  is  after  this  length  of  time,  and  after  this  course  of 
proceeding,  that  those  who  represent  the  Company,  a  Com- 
pany having  thus  dealt  with  the  executrixes,  allege  that  the 
devisees,  who  had  no  control  over  the  shares,  and  who  could 
have  received  no  benefit  firom  them,  they  being  personal 
estate,  are  liable  in  respect  of  them. 

I  am  of  opinion  that  it  is  not  for  a  Court  of  equity,  at  their 
instance,  to  assert  any  such  liability.  It  could  be  only  upon 
equitable  considerations  properly  belonging  to  such  a  case, 
that  a  bill  could  be  filed.  With  deference,  I  difiPer  firom 
the  Master,  and  decide  that  the  devisees  cannot,  as  devi- 
sees, be  placed  on  his  list  as  contributories. 

The  costs  of  both  parties  must  be  paid  out  of  the  es- 
tate. 
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184f. 


Jan,  nth. 

Upon  a  mo- 
tion, by  way 
of  app«bl  from 
the  Mastei^B 
deciBion,  re- 
fusing to  en- 
large publica- 
tion, tne  Court 
received  in 
evidence  new 
ibcts  not  be- 
fore the  Mas- 
ter, on  which 
the  Court  di- 
rected the 
publication  to 
stand  en- 
larged; but, 
as  the  order 
waB  obtained 
upon  materi- 
als which 
were  not  be- 
fore the  Mas- 
ter, the  appel- 
lant was  or^ 
dered  to  pay 
the  costs  of 
the  motion. 


James  v.  Gbibsbll. 

U  PON  an  application  by  the  plaintiff  to  enlarge  publica- 
tion,  the  Master  refused  the  order  asked. 

This  was  a  motion  by  the  plaintiff^  by  way  of  appeal 
from  the  Mastered  decision. 

Mr.  Machesony  in  support  of  the  motion,  read  the  affida- 
vits which  had  been  used  in  the  Master^s  office,  and  also 
other  affidavits  verifying  additional  facts. 

Mr.  Rogers^  for  the  defendant. 

The  Vice-Chancellor: — 

On  the  materials  before  the  Master  I  should  have  come 
to  the  conclusion  at  which  he  has  arrived. 

New  facts  have  now  been  brought  before  the  Court  by 
further  affidavits,  which,  in  conformity  with  what  is  stated 
to  be  the  practice,  I  have  received :  and,  on  the  whole  evi- 
dence,  the  publication  should,  I  think,  be  enlarged.  But,  as 
the  order  now  obtained  is  made  upon  materials  which  were 
not  before  the  Master,  the  plaintiff  must  pay  the  costs  of 
this  application. 
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1S49. 

LadBROKE  V.  SloANE.  Jan.  Wth. 

This  ,.  .  credit..  »i.  ..^  .he  pe™,™l  „p™,^  ^  -■'": 

tative  of  a  deceased  testator  for  the  administration  of  his  personal  re- 
^  ^  preaentatiye 

estate.  for  the  admi- 

The  defendant  had  put  in  an  answer  to  the  blU,  and  re-  ^^^^  * 

plication  had  been  filed  on  the  4th  of  November,  1848.  ***«  proceeded 

.  ,      to  replication, 

The  usual  administration  decree  was  then  obtained  in  when  a  decree 

a  cause  of  PhUlips  v.  Sloaney  being  another  creditor's  suit  ^t^o^r  cri. 

against  the  same  personal  representative.  ditor's  suit. 

The  plaintiff's  solicitor  was  served  with  notice  of  the  de-  same  pereonal 

cree  in  Phillips  v.  Sloane  on  the  14th  of  November,  1848;  fo?^^ 


and  with  a  further  notice,  that  if  the  plaintiff  proceeded  in  his  ^g^efenda^' 

suit,  a  motion  would  be  made  by  the  defendant  in  both  suits  h»d  given  the 
i.  1  y      n  ••!  fnii«'/v.  plaintiff  in  the 

for  an  order  to  stay  the  first  suit,  with  costs.     Ihe  plamtiif  first  snit  notice 

thereupon  suspended  the  preparation  of  interrogatories  for  the^plifiSSff ' 

the  examination  of  witnesses,  for  which  he  had  iriven  in-  threatened  to 

,.1.1     proceed;  and 
stnictions  to  counseL     A  correspondence  ensued,  m  which  thereupon  the 

the  plaintiff's  solicitor  offered  to  abandon  the  first  suit,  and  upon  a  notice 

to  go  in  and  take  the  benefit  of  the  decree  in  Phillips  y.  tuSd^^f' in 

Sloaney  provided  his  costs  were  paid;  but  the  defendant's  the  former 

solicitor  declined  to  agree  to  the  proposal     On  this  intima-  thaHhe  pro< 

tion  the  plaintiff's  solicitor  stated  his  intention  to  proceed,     ^^t^ 

A  motion,  of  which  the  notice  had  been  intitled  in  the  "Jayed-    The 
^  ,  ,     ^  .   .  .  ,         ,       Court  made 

first  cause  only,  was  now  made  tor  an  injunction  staying  the  an  order  in 
J.         •     'x  ^th  suits, 

proceedings  m  it  granting  tie 

iiU  unction, 
Mr.  •;:  V.  PrioTy  in  support  of  the  motion.— The  defen-  *^^  giri^th* 

restraineQ 

dant  in  both  suits  is  clearly  entitled  to  have  the  proceedings  plaintiff  u- 

in  this  suit  stayed.     The  intimation  given  by  the  plaintiff  his  costs  of 

in  the  first  suit,  of  his  intention  to  proceed,  after  having  no-  J^d  on\S?* 

tice  of  the  decree  in  the  other  suit,  has  rendered  this  motion  motion,  and 

necessary.     It  has  been  settled,  that  a  creditor  thus  pro-  prove  his  debt 

eeeding  cannot  have  his  costs:   7%*  Earl  of  Portarlingtim  v.  ^thTsecOTS* 

suit,  but  de- 
clined to  direct  that  the  conts  should  be  paid  out  of  the  first  assets. 
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J  849.  Darner  (a),  A  motion  for  an  injunction  against  proceeding 
does  not  require  the  payment  of  the  plaintiff's  costs  as  a  pre* 
liminarjr:  Drewry  \,  Thacker  (b), 

Mr.  Lavatf  for  the  plaintiff.— An  injunction  to  restrain  a 
creditor  &om  proceeding  at  law  after  a  decree  is  never 
granted  without  an  affidavit  by  the  executor  of  the  state  of 
the  assets :  Paxton  v.  Dauglasy  and  Cleverky  v.  Cleverley{c). 
The  same  rule  is  applicable  where  a  proceeding  in  equity 
is  stayed  after  a  decree.  No  such  affidavit  has  been  made 
on  this  motion. 

In  the  same  case  of  Paxian  v.  Douglas^  Lord  Eldon  stated 
it  as  a  general  rule,  that  the  party  seeking  to  restrain  a  cre- 
ditor from  proceeding,  must  pay  the  costs  up  to  the  time 
when  notice  is  given  of  the  decree  having  been  obtained. 

The  motion  is  intitled  inaccurately,  it  should  have  been 
intitled  in  both  suits. 

The  Vice-chancellor  said,  he  thought  that  an  affi- 
davit should  be  made  by  the  executor,  stating  the  particu- 
lars of  the  testator's  assets,  and  that  the  order  should  be  in- 
titled  in  both  causes. 

As  to  the  costs,  one  might  have  expected  to  find  some 
settled  rule;  but  questions  as  to  the  mode  of  providing  for 
them  were  of  frequent  occurrence. 

The  order  was  to  stay  the  proceedings  in  this  suit;  to  di- 
rect a  reference  to  tax  the  costs  of  the  suit,  including  those 
of  the  present  motion;  and  to  declare  that  the  plaintiff  in 
this  cause  was  to  be  at  liberty  to  go  in  before  the  Master 
in  the  cause  of  Phillips  v.  Shane  to  prove  his  debt  and  his 
costs  when  taxed. 

Mr.  Lovat  asked  that  the  order  might  contain  a  direction 
that  the  costs  should  be  paid  out  of  the  first  assets. 

The  Vice-Chancellor  declined  to  give  any  direction 
to  that  effect 

(a)  2  Fh.  262,  265.     {b)  3  Swaiut.  529,  54L    (e)  Cited  8  Ves.  520. 
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1849. 


Yetts  V.  Norfolk  Railway  Company.  Jan.  151*. 

X  HIS  case  came  on  upon  two  demurren  to  a  bill  filed  by  An  inoorpon- 

a  holder  of  new  20i  shares  in  a  Company  incorporated  by  Company  U- 

Act  of  Parliament,  called  the  Norfolk  Railway  Company,  JJ^Se^®^  p„. 

on  behalf  of  himself  and  the  other  holders  of  new  20L  shares  vaanot  of  a  re- 
solution <!•■ 
in  the  Company,  except  such  of  them  as  were  defendants,  claring  the 

against  the  Company,  the  directors,  and  certain  other  holders  ga^^w  iasoe 

of  the  new  shares.  ^  ^  *^«  ^ 

ingofasoffi- 

The  biU  stated,  that,  on  the  23rd  of  February,  1847,  there  cient  amount 
was  due  from  the  Company  on  mortgages  and  bonds  various  ezistrng  mort- 
sums,  payable  at  different  periods  in  1848,  1850,  and  1851,  ggJ^'^Ah?'''* 
and  amounting  together  to  197,000/.  That  on  that  day  re-  ^^3*?^;. 
solutions  were  passed  at  a  half-yearly  general  meeting  of  of  some  of  the 
the  Company,  and  among  them  one  (the  7th)  to  the  effect,  ^^  ^^  i^m^  ^^ 
that  the  Company  should  raise  additional  capital  to  the  ^^Ji^^^^^,^™' 
amount  of  197,0002.  by  new  shares  of  20^  each,  to  be  ap-  holders  of  the 
plied  in  the  payment  of  the  then  present  mortgage  debt  of  the  directore^ 
the  Company;  and  that  there  should  be  a  deposit  of  5L  on  ^y^^^^ 


each  share,  the  remainder  to  be  called  for  by  the  directors  »ct»  *o  rf»e^» 

as  occasion  should  require,  for  effecting  the  objects  of  the  that  they  were 

reeolution.  pl^'' 

The  bill  further  alleged,  that  the  new  shares  were  accord-  ^^^^v^ST* 

ingly  issued,  and  were  called  new  20L  shares,  1847 ;  that  otherwise  than 

Mr.  Yetts,  one  of  the  plaintiffs,  on  the  faith  of  this  resolu-  {dttTthe  real 

tion,  subscribed  for  thirty-nine  of  these  shares,  and  paid  up  ™^^^p  ^ 

19SL  as  his  deposit;  and  that  similar  payments  were  made  declaration 
-  ,  ,  1  ,.  ,        that  the  money 

by  other  persons,  on  the  same  imderstanding,  upon  other  ought  to  be 

shares,  to  the  number  of  8719  in  the  whole;  and  that  Mr.  SJ^^thT"^" 

Yetts  had,  upon  the  faith  of  the  same  resolution,  also  bought  J^^***2^^i 

other  new  20L  shares.  for  a  specific 

peifonnance 
of  the  agree- 
ment thereby  entered  into,  and  for  an  injunction: — Held,  allowing  demurrers  of  the  direct- 
ors and  the  Company,  that  the  case  fell  within  the  authority  of  Mozley  ▼.  AlHan,  but  the 
coste  of  only  one  demurrer  were  allowed. 


294  CASES  IN   CHINCEBT. 

1849.  The  bill  further  alleged,  that  in  June,  1848,  the  first  call 

Tbtts        of  ^^«  P^^  share  was  made,  and  was  paid  by  the  plaintifiB 

2f  ^'  and  other  shareholders,  and  that  the  total  amount  realised 

Railway  Co.    was  60,7 15i,  which  was  more  than  sufficient  to  pay  such 

of  the  sums  as  had  then  become  payable  on  mortgages  and 

bonds,  for  the  payment  of  which  the  shares  were  issued. 

The  bill  further  alleged,  that,  on  the  6th  of  November, 
1848,  a  second  call  of  5L  per  share  was  made  for  the  15th 
of  December  following. 

The  bill  then  alleged,  that  the  defendants  were  about  to 
apply  the  money  thus  raised  to  other  purposes  than  those 
mentioned  in  the  7th  resolution;  and  that,  on  the  14th  of 
November,  1848,  the  secretary  had  written  to  one  Air. 
Maxwell  a  letter,  containing  the  following  passage: — 

*'The  Company  have  to  meet  liabilities,  consisting  of  a 
re-payment  of  a  temporary  loan,  and  of  law  agents'  bills, 
which  must  be  provided  for,  and  they  have  no  other  souroe 
open  to  them  than  by  making  a  call  upon  these  shares." 

The  bill  also  chaiged,  that  the  defendants  threatened  to 
sue  the  shareholders  at  law  for  the  last  call,  and  to  declare 
the  shares  forfeited,  and  to  withhold  the  dividends  payable 
to  the  plaintiffs. 

The  prayer  was  for  a  declaration  that  the  7th  resolution 
was  binding,  as  a  contract  between  the  Company  and  the 
holders  of  the  new  shares,  as  to  the  application  of  the 
capital  to  be  raised  thereby,  and  as  to  the  time  of  raising 
such  capital.  The  bill  also  prayed,  that  such  contract 
should  be  decreed  to  be  specifically  performed;  and  that 
the  defendants  might  be  restrained  from  prosecuting  certain 
threatened  actions  at  law,  and  from  declaring  forfeited  the 
plaintiffs'  shares,  and  from  withholding  of  the  dividends, 
and  firom  applying  the  capital  in  their  hands  in  any  manner 
otherwise  than  according  to  the  7th  resolution. 

To  this  bill  the  Company  and  the  directors  demurred 
separately. 
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Mr.  Bacon  and  Mr.  Speed  in  support  of  the  demurrers. —      ^  1849.^ 
The  intended  acts  with  which  the  defendants  are  chained,        Tim 
if  wrong,  are  a  wrong  to  the  Company  generaUy,  and,       Somix. 
therefore,  not  the  proper  subjects  of  a  suit  framed  as  the    R^i-wat  Co. 
present  is:   Mozley  v.  Alston  (a),   Foss  v.  Harbottk  (A), 
Exeter  and  Creditan  Railway  Company  v.  Buller  {c\  Lord 
V.  Copper  Miner^  Company  (rf). 

Moreover,  the  suit  is  defective  as  regards  the  parties  to  it. 

Mr.  Wigram  and  Mr.  Campbell  for  the  plaintifib. — The 
cases  cited  do  not  apply.  The  intended  wrong  is  one 
which  the  Company  at  large  are  about  to  conunit  against 
the  particular  class  of  shareholders  which  the  plaintiflb 
represent  It  is  not  a  case,  therefore,  in  which  they  could 
sue  in  the  name  of  the  Company ;  nor  one  in  which  the 
acts  complained  of  could  be  made  binding  upon  the  share- 
holders in  the  same  position  as  the  plaintiffs,  by  any  reso- 
lution of  the  Company  at  large,  being,  as  the  plaintiflFs  insist, 
a  breach  of  the  contract  entered  into  between  that  class  and 
the  rest  of  the  Company. 

The  Vice-Chancellor  : — 

I  give  no  opinion  upon  the  question  as  to  the  parties  to 
the  suit  Upon  the  question  of  equity,  I  am  not  sure  that, 
independently  of  recent  authorities  which  have  been  cited  at 
the  bar,  I  should  not  have  held  the  demurrers  sustainable ; 
but  those  decisions,  and  the  judicial  opinions  expressed 
with  reference  to  them  are,  as  it  appears  to  me,  inconsist- 
ent  with  sustaining  the  biU.  What  course  I  should  have 
taken  in  a  different  state  of  the  authorities,  it  is  needless 
to  say.  As  it  is,  I  allow  the  demurrers;  but  I  do  not  un- 
derstand why  there  should  have  been  two.  The  costs  of 
one  only  can  be  allowed. 

(a)  I  Fhil  790.  ward$  v.  Shrewbrn^  mml  Bir- 

(b)  2  Hare,  461.  mingham  BaUway  Company y  2  De 

(c)  11  Jur.  527.  G.  &  S.  547,  n.  (h). 
\d)  t  Fh.  740;  and  wt%  Ed- 
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1S49. 

Jan.  19/A.        TeYEBSHAM  v.  CaM£BOM'8  CoALBBOOK  StEAM  CoaI. 

AKD  Swansea  Ain>  Louoheb  Bailway  Compant. 

The  29th  leo-     XHIS  was  the  demurrer  of  the  defendants,  a  Company 

Joiiui^       formed  mider  the  7  &  8  Vict  c  110,  caUed  Cameron's  Coal- 

ri  T*T"*aS   brook  Steam  Coal  and  Swansea  and  Lougher  fiailway  Com- 

I849,requir-  '  pany,  to  a  bill,  filed  by  three  of  the  directors  of  the  Com- 

tjnctoT d«al.     pcuiy?  named  Teversham,  Lund,  and  Hart,  praying  for  an 

»*8<rapiia^      account  of  the  sums  advanced  by  the  plaintiffi  to  the  Com- 

snd  any  direc-   pany  imder  an  agreement,  for  an  account  of  monies  receiv- 

tor  (except  M,/,^  .  i»ii  :ii» 

therein  men-     ed  by  the  Company  m  respect  of  calls,  and  for  payment  to 

■obmitted  to  ^^  plaintifis  of  the  sums  due  to  them,  and  for  an  injunc- 
*™^^®'  tion  to  restrain  the  Company  fix)m  receiving  the  monies 
extends  to  a     payable  in  respect  of  the  calls. 

from  a  direc-         The  agreement  in  question  was  entered  into  under  a  ge- 
tototheOom-  jjgyj  resolution  of  the  Company,  passed  in  July,  1847, 
whereby  the  directors  were  authorised  to  borrow  on  mort- 
gage, bond,  or  other  assurance,  such  sums,  at  such  periods 
and  rates,  as  they  should  deem  expedient. 

Upon  the  faith  of  this  resolution,  the  plaintiffs  made  the 
advance  in  question  to  the  Company,  upon  an  agreement 
that  it  should  be  a  lien  on  the  calls. 

The  biU  stated  the  above  circumstances,  but  it  did  not 
allege  that  the  agreement  had  been  confirmed  as  required 
by  the  7  &  8  Vict.  c.  110,  s.  29,  which  provides,  that  if  any 
director  "  be  either  directly  or  indirectly  concerned  or  inter- 
ested in  any  contract  proposed  to  be  made  by  or  on  behalf 
of  the  Company,  whether  for  land,  materials,  work  to  be 
done,  or  for  any  purpose  whatsoever^  during  the  time  he  shall 
be  a  director,  he  shall,  on  the  subject  of  any  such  contract, 
in  which  he  may  be  so  concerned  or  interested,  be  precluded 
from  voting  or  otherwise  acting  as  a  director;  and  that,  if 
any  contract  or  dealing  (except  a  policy  of  assurance,  grant 
of  annuity,  or  contract  for  the  purchase  of  an  article  or  of 
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service,  which  is  reepectively  the  subject  of  the  proper  bu-  s25^?L/ 

siness  of  the  Company^  such  contract  being  made  upon  the  Tbtebsham 

same  or  the  like  terms  as  any  like  contract  with  other  cus-  Cahbsoh's 

tomers  or  purchaserS|)  shall  be  entered  into,  in  which  any  ^^^^ 

director  shall  be  interested,  then  the  terms  of  such  contract  ^^  Swahsia 

AKP  LouQHn 

or  dealing  shall  be  submitted  to  the  next  general  or  special    Railway  Co. 
meeting  of  the  shareholders  to  be  summoned  for  that  pur- 
pose; and  that  no  such  contract  shall  have  force,  until  ap- 
proved and  confirmed  by  the  majority  of  votes  of  the  share-* 
holders  present  at  such  meeting." 

The  question  was,  whether  the  agreement  between  the 
plaintiffs  and  the  Company  required  to  be  confirmed  under 
this  section. 

Mr.  Russell  and  Mr.  fV.  W.  Cooper^  in  support  of  the  de^ 
murrer,  contended,  that  the  section  applied  to  all  contracts 
and  dealings  except  those  particularly  specified  in  sect.  29, 
and  exempted  fix>m  the  scope  of  the  Act. 

Mr.  Swanstan  and  Mr.  H.  Prenderffost,  jR>r  the  plaintifis, 
contended,  that  the  words  '*  contract  or  dealing"  in  the  se- 
cond branch  of  the  section,  must  be  construed  by  referring 
to  the  description  of  the  transactions  mentioned  in  the 
former  part  of  the  clause,  viz.  '^  for  land,  materials,  work  to 
be  done,"  or  other  similar  objects,  and  did  not  refer  to  a 
loan  of  money. 

The  Yicb-Chancellor  thought,  that  the  agreement 
fell  within  the  meaning  of  the  section,  and  allowed  the  de- 
murrer. 
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1649^ 

Jan.  20M.  GRAYBOir  V.  DbAKIV. 

A  iMtotor,       Mr  WILLIAM  GRAYSON,  deceased,  made  his  will, 

wpv^oTd^  ^  dated  the  26th  of  October,  1839,  and  thereby,  after  direct- 

^hiB  d^*^     ing  the  payment  of  his  funeral  and  testamentary  expenses, 

became  subject  and  after  specifically  devising  a  part  of  his  real  estates,  and 
to  cuBtom-  ,   ,  ,  .  J  •/•    1  •        1  J 

aiy  freebench,    givmg  certam  pecumary  and  specific  legacies,  he  gave,  de- 

Swathe  iS^     vised,  and  bequeathed  to  Martha  Deakin,  James  Bemi, 

^^d  ^^  ^^ili*^  George  Grayson,  and  John  Ford,  their  heirs,  executors, 

eeUte  upon       administrators,  and  assigns,  all  the  residue  and  remainder 

tiuBt  to  inTest      ai  •  i        i  i  •  i 

the  money  in     of  his  real  and  personal  estate,  upon  trust  to  mvest  the  mo- 

to^rroeWe  the^  ^^^  "*  ^^  ftmds,  and  to  receive  the  dividends  thereof,  and 

dividends  the  rents  and  annual  produce  of  his  real  estate;  and,  after 

the  rente  of  payment  of  his  just  debts,  funeral  and  testamentary  ex- 

MidH^OT  pay.'  P^Dses,  to  pay  to  Mrs.  Ruth  Grayson,  (the  testator's  wife,) 

mentof  his       during  her  life,  the  clear  annual  sum  of  20i,  and  then  to 

debto  and  tea-  °  ,^  ,  ,  ' 

tamentaiy  ex-    pay  to  the  said  Martha  Deakin  an  annuity  of  100/1,  and  to 

to  wTVid^f   P^y  tt®  residue  of  such  annual  produce  to  William  Grayson 

Ufe^^e^ual  ^^^^  testator's  son)  for  his  life,  and,  after  his  death,  to  hold 

sum  of  20^,       the  real  and  personal  estate  so  devised  and  bequeathed  up- 

gnd  to  pay  the  . 

residue  of  such  on  trust  for  the  benefit  of  the  children  of  the  testator's  son 

SSe  to^       William  Grayson;  with  a  trust  to  sell  the  real  estate  when 

J^d*^^  ^'  *^^  youngest  child  of  the  said  testator's  son  William  Gray- 

trostoeswere     son  should  attain  the  age  of  twenty-one  years.     The  will 

said  real  and     contained  the  following  declaration:  "And  I  do  declare 

up^  toi^*^  and  hereby  empower  my  said  trustees,  to  lease  any  lands 

for  the  chil-      which  they  may  hold  upon  the  trusts  of  this  my  will,  for 

dren  of  his  _  i  i  . 

said  son.    The  not  more  than  twenty-one  years,  at  rack  rents,  subject  to 

iS^foUoiff  the  usual  covenants." 

dedaraUon:—       The  testator  died  m  1843,  leaving  his  widow  Ruth  Gray- 
"  I  empower  '  ^  •' 

my  said  trus- 
tees to  lease 

anj  lands,  which  they  may  hold  upon  the  trusts  of  this  my  will,  for  not  more  than  twenty- 
one  years,  at  rack  rents :"— J? cW,  that,  with  this  power  of  leasing  in  the  wiU,  the  widow  was 
put  to  her  election  between  the  annuity  giren  to  ner  by  the  wUl  and  her  fteebench. 
ObflerratlonB  on  Jlolditeh  ▼.  HcldUch,  2  T.  &  C.  0.  C.  22. 


/T7^J 
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son,  his  son  William  Grsyeon,  and  sevend  children  of  Wit-      ^JS49. 
liam  Grayson,  the  son,  surviving. 

At  the  date  of  his  will,  the  testator  was  entitled  to  free- 
hold estates,  conveyed  to  him  to  uses  in  bar  of  dower.  He 
was  also  entitled  to  certain  copyhold  estates,  held  of  the 
manor  of  Wimbledon  (which  were  subject  to  freebenoh  ac- 
cording to  the  custom  of  the  manor,  and  which  custom  fol- 
lowed the  law  of  dower  at  common  law). 

The  above  suit  was  conunenced  in  1845,  by  William 
Grayson,  the  son,  against  the  trustees  and  executors  of  the 
will,  and  his  six  children,  the  in&nt  grandchildren  of  the 
testator;  and  a  decree  was  made  in  1846,  for  the  adminis- 
tration of  the  real  and  personal  estate  of  the  testator. 

Mrs.  Grayson,  the  widow  of  the  testator,  was  not  made  a 
party  to  the  suit,  but  she  received  the  annuity  of  20/.  given 
to  her  by  the  testator^s  will,  from  his  death. 

A  portion  of  the  testator's  copyhold  estate  was  contracted 
to  be  sold  to  the  Richmond  Railway  Company  in  1847;  and 
thereupon  the  Company  suggested,  that  Mrs.  Grayson  was 
entitled  to  freebench  out  of  the  copyhold  land,  and  required 
her  to  join  in  the  surrender  and  assurance,  and  to  release 
her  freebench. 

Mrs.  Grayson  was  not  previously  aware  that  she  had  any 
title  to  freebench. 

Mr.  William  Grayson,  the  plaintiff,  thereupon  presented 
the  present  petition  in  the  cause,  and  after  setting  forth  the 
testatoi^s  will,  and  the  above,  among  other  circumstances, 
stated,  that  it  was  doubtful  whether  Mrs.  Grayson,  the  tes- 
tatoi^s  widow,  was  entitled  to  her  freebench,  and  also  to  her 
annuity,  or  whether  she  was  bound  to  elect  between  them, 
and  prayed,  that  it  might  be  declared,  that  she  was  bound 
to  elect  between  the  annuity  and  her  freebench. 

This  petition  was  presented  under  an  agreement  between 
the  plaintiff  and  the  defendants  in  the  cause  and  Mrs,  Gray- 
son, that  die  should  appear  upon  the  petition,  and  that  all 
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1849.        parties  should  be  bound  by  the  decision  upon  the  hearii^ 
of  the  petition. 

On  the  petition  coming  on  to  be  heard,  a  question  was 
rabed,  whether,  as  some  of  the  defendants,  who  were  benefi- 
cially interested,  were  infants,  it  was  competent  for  them  to 
concur  in  the  agreement. 

The  Vice-Chakgellor,  however,  consented  to  hear  the 
petition  in  the  first  instance,  and  to  allow  that  question  to 
stand  over  to  be  discussed,  in  case  his  decision  should  be 
unfavourable  to  the  claims  of  the  infants. 

Mr.  RusseU  and  Mr.  Anderson,  in  support  of  the  petition. 
— ^The  power  given  in  the  will  to  the  devisees  in  trust,  to 
lease  the  testator's  lands,  shews  a  clear  intention  by  impli- 
cation on  the  part  of  the  testator  to  exclude  his  widow  firom 
all  benefit  out  of  them,  beyond  the  annuity  which  the  tes- 
tator gave  her  by  his  wilL  This  implication  puts  the  widow 
to  elect  between  her  dower  and  the  annuity.  The  present 
case  IS  entirely  within  the  decision  of  Sir  JSdward  Sugden 
in  HclU  v.  HiU  (a).  In  that  case,  the  testator  gave  his  trus- 
tees a  power  of  leasing  '^  all  or  any  part  of  his  sud  estates 
and  lands."  Here,  the  power  is  ^^  to  lease  any  lands  which 
they  (the  trustees)  may  hold;"  but  the  difference  creates  no 
distinction  between  the  two  cases.  In  the  present  case,  the 
testator,  in  a  previous  part  of  his  will,  specifically  devised 
certain  parts  of  his  lands;  and  the  power  is  co-extensive 
with  all  the  testator's  lands  given  to  his  trustees.  [They 
also  cited  Holditch  v.  HoldUch  (&),  TayUn'  v.  Taylor  (c), 
Lowe$  V.  Lowes  (d),  0*Hara  v.  Chcdne  (e).] 

Mr.  Phillips  and  Mr.  Bichner  for  the  defendants  in  the 
cause  in  the  same  interest  with  the  petitioner. 

(a)  1  Dru.  &  War.  94.  (d)  6  Hare,  501. 

Ih)  3  Y.  &  C.  C.  C.  is.  («)  IJ.  &  L.  662. 

(<?)  1  Y.&C.C.C.727. 
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Mr.  Bacon  and  Mr.  ArchibaJd Smith  for  Mrs.  Ruth  GhrEysan  JMa 
the  widow.  HaU  v.  Hill  is  in  substance  the  only  case  cited  in 
argument  against  the  widow's  right  both  to  the  annuity  and 
to  her  fi«ebencL  Now,  on  referring  to  the  judgment  in  that 
case(a),  it  is  dear,  that  the  power  of  leasing  was  only  one  (^ 
several  provisions  in  the  will^  which  together  constituted  the 
grounds  of  the  decision  of  the  learned  Judge.  His  Lord- 
ship saySy^^Upon  looking  at  the  whole  of  this  will,  and  spell- 
ing out  the  intention  from  its  several  provisions,  the  widow  is 
barred  of  her  dower;  and  I  have  come  to  that  conclusion  not 
alone  firom  the  circumstance,  that  an  annuity  has  been  given 
to  her,  nor  because  a  part  of  the  estate  has  been  devised  to 
her,  but  from  a  full  consideration  of  the  different  parts  of  the 
wDL''  We  learn  from  his  Lordship's  judgment  that  the  cases 
that  led  to  the  decision  against  the  widow's  right  to  both 
benefits  were  Miall  v.  Brain  (d),  in  which  Sir  John  Leach 
came  to  the  cx)nclusion  at  which  he  arrived,  because  he 
thought  the  testator  contemplated  for  his  daughter  the  per- 
sonal use,  occupation,  and  enjoyment  of  a  devised  house, 
which  was  inconsistent  with  the  widow's  right  to  dower  out 
of  that  house;  and  Butcher  v.  Kemp  (c),  in  which  the  same 
learned  Judge  followed  his  own  previous  decision,  under  a 
will  in  which  the  testator  directed  his  trustees  to  carry  on 
the  business  of  his  fium,  or  to  let  the  same  upon  lease.  Now, , 
in  these  cases,  the  ground  for  putting  the  widow  to  her  elec- 
tion was  the  inconsistency  of  a  right  to  dower  in  a  house 
with  its  personal  occupation  by  another,  or  of  dower  in  a 
farm  with  carrying  on  the  business  of  that  farm  by  another. 
The  decision  in  each  of  these  cases  is  put  on  a  ground  other 
than  the  power  of  leasing;  and  HaU  v.  Hill  is  expressly  put 
on  the  construction  of  the  whole  will. 

It  is  dear,  that  a  power  of  sale  alone  in  the  will,  would 
not  have  put  the  widow  to  her  election,  and  there  is  no  dis- 

(a)  See  1  Dru.  ft  War.  105.     (h)  4  Madd.  119.        (e)  5  Madd.  61. 
VOL.  III.  X  D.  O.  8. 
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1849.  tinction  unfavourable  to  the  widow  between  such  a  power 
and  a  power  of  leasing.  K  an  intention  niay  be  implied,  that 
the  trustees  should  sell  subject  to  the  widow's  dower  or  free- 
bench;  there  is  no  reason  why  a  similar  implication  should 
not  arise  where  a  power  of  leasing  is  given. 

Mr.  Russell  in  reply. — ^It  is  clear  that  Sir  Edward  Sugden 
intended  to  decide  the  principle,  that  a  power  of  leasing 
in  a  will  put  a  widow  taking  a  benefit  under  the  will  to  her 
election  between  that  benefit  and  her  dower.  Sir  E.  Sugden 
had  occasion  to  reconsider  his  decision  in  Hall  v.  Hilly  in 
O^Haray.  Chaine{a)y  which  came  before  him  three  years 
afterwards ;  and  he  said:  ^'  The  case  comes  within  the  prin- 
ciple of  Hall  V.  HilU  and  I  see  no  reason  to  depart  firom 
that  decision." 

[  Vilhreal  v.  Lard  Galway  (b)  was  also  referred  to  in  the 
course  of  the  argument.] 

The  Vice-Chancellob. 

The  first  question,  if  question  it  can  be  called,  is,  whether, 
if  the  power  of  leasing  had  been  out  of  this  will,  the  widow 
would  have  been  barred.  As  to  this,  whatever  might  have 
been  thought  of  it  independently  of  authority,  the  autho- 
rities render  it,  at  the  present  day,  impossible  to  suggest 
that  she  would  have  been  put  to  her  election. 

The  next  question  then  is,  whether  the  power  of  leasing 
does  put  her  to  her  election:  A  question  which  makes  it 
necessary  to  consider  whether  the  case  comes  within  the 
decision  of  Hall  v.  Hill.  I  am  of  opinion,  that  the  diflTer- 
ence  of  language  between  the  power  here  and  that  in  Hall 
V.  Hill  does  not  create  a  distinction  substantial  enough  to 
be  acted  on.  The  language  of  the  i)ower  in  Hall  v.  HUl 
was  "  I  also  give  to  my  said  trustee  Charles  Newman  fiiU 

(a)  1  J.  &  L.  662. 
{h)  Ainb.  682  ;    S,  C,  1  Bro.  C.  C.  292,  n. 
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power  and  authority  to  lease,  demise,  or  set  all  or  any  part  ^  1849. 
of  my  said  estate  and  lands  for  any  term  not  exceeding 
thirty-one  years  in  possession  and  not  in  reversion,  and 
without  fine  (a).*'  The  language  here  is,  '^  I  do  declare  and 
hereby  empower  my  said  trustees  to  lease  any  lands  which 
they  may  hold  upon  the  trusts  of  this  my  wilL"  Now,  there 
is  possibly  an  arguable  distinction  between  the  two  modes 
of  expression,  but  it  seems  to  me,  as  I  have  said,  not  suffi- 
ciently substantial;  and  I  consider  the  decision  in  Hall  y. 
Hill  to  have  proceeded  in  the  main,  if  not  solely,  on  the 
power  of  leasing. 

In  Holditch  v.  Holditch  (i),  I  am  reported,  with  reference 
to  HaU  V.  Hill^  to  have  said,  ^^  In  Roadley  v.  Dixon  and 
HaU  V.  Hillj  the  decisions,  in  both  of  which  I  entirely 
agree,  proceeded  on  the  ground  of  distinction  to  which  I 
have  adverted.  The  decision  in  Roadley  v.  Dixon  turned 
on  the  mode  of  managing  a  farm,  that  in  Hall  v.  Hill  on 
the  power  of  leasing;  both  of  which,  though  clearly  within 
the  contemplation  of  the  testator,  would  be  substantially 
disappointed  by  the  claim  of  dower."  The  manner  in 
which  I  ought  to  have  expressed  myself,  in  order  to  de- 
monstrate clearly  what  was  then  passing  in  my  mind,  was 
this,  ^'  I  agree  with  the  judgment  in  Roadky  v.  Dixon^  and 
I  express  no  dissent  from  Hail  v.  Hilly  believing  that  this 
decision  does  not  in  the  slightest  degree  contravene  Hall  v. 
HUV 

I  think  that  I  am  now  placed  in  a  position  in  which 
in  Holditch  v,  Holditch  I  was  not  placed.  It  appears  to  me, 
that  I  cannot  decide  in  favour  of  the  widow  here,  without 
substantially  contravening  Hall  v.  Hilly  which  has  been  ex- 
pressly recognised  in  the  subsequent  case  of  O^Hara  v. 
Chaine  by  the  same  learned  and  eminent  judge,  whose 
decision  it  is.     The  weight  of  his  authority  ought  to  over- 

(a)  1  Dru.  &  War.  97.  (5)  2  Y.  &  C.  C.  C.  22,  23. 

x2 
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1849.  balance  any  doubt  or  difficulty  of  my  own.  Considering  that 

Okatiov  this  case  is  governed  by  Hall  v.  HUlj  I  follow  that  decisbn, 

Dkauv.  •  *^^  '^^^^  ^^^  widow  to  be  put  to  her  election* 


Jan.^nd.  ^UNN  t,.   TrUSCOTT. 

The  landloTx)  i-  HE  defendant,  John  Truscott,  being,  in  the  month  of 
wWch hehdS'  ^^7*  ^^^^»  entitled,  as  a  leaseholder,  to  a  workshop,  con- 
under  a  lease,    gented  to  let  it  to  the  plaintiff,  Thomas  Nunn,  and  signed 

agreed  in  writ-  ,      « „       .  . 

ing  to  un-  the  following  agreement : — 

derlet  it  at  a 

yearly  rent,  «  Memorandum,  London,  23rd  of  May,  1843. — I  agree  to 

to  the  tenant  to  let  to  Mr.  Thomas  Nunn  the  workshop  and  premises  late  in 
^M»  upon  the  *^®  occupation  of  Mr.  J.  C.  Harman,  situate  in  Edward- 
aime  terms  street,  York-road,  Lambeth,  at  the  yearly  rental  of  28i, 
years  from  the  payable  quarterly,  with  the  option  of  Mr.  T.  Nunn  taking  a 
dsyT^TTie  teT  lease  upon  the  same  terms  for  twenty-one  years,  commeno- 
i^tcontinued  j^^  ^^  Lady-day  last  past  If  I  should  think  fit  to  let  the 
undfTtEi  dwelling-hou€e  in  front  of  the  above  premises  at  the  yearly 
for  fo^  yean,  rental  of  22il  per  annum,  for  the  same  term  as  the  above 
edyed^notioe  pren^w^s  is  agreed  to  be  let,  Mr.  Nunn  is  willing  to  take  the 
\  ^°^^'  Y^  same,  subject  to  such  terms  as  herein  named.  Kent  to  oom- 
to  his  land-  mence  from  the  time  possession  is  given. 
foJti«?r^  (Signed)  John  Tbuscott." 

years,  accord' 

ing  to  the  The  plaintiff  thereupon  entered  into  possession  of  the 

S^^^nths    workshop  as  tenant  under  the  agreement,  and  so  continued, 
U^dlOTd^b-^*  and  paid  the  rent  reserved  to  the  defendant 
tained  posses-        Prior  to  the  29th  of  September,  1847,  the  plaintiff  re- 
mises under  a    ceived  from  the  defendant  a  notice  in  writing,  requiring  him 
JISSI^f^mT  to  quit  the  workshop  and  premises  at  Lady-day  then  next 

District  Court.  In  the  month  of  October,  1847,  the  plaintiff  applied. 
The  tenant  ^  ^'^ 

aeainst  the  landlord  for  specific  performance  and  an  iiyunction.  It  appeared,  at  the  hearing, 
that  the  tenant  had  not  kept  the  premises  in  repair.  The  Court  dismissed  the  bill  with 
eost«  and  exprewed  a  doubt  whether  the  plaintifl  had  not,  by  his  delay  alone,  lost  his  op- 
tion to  renew. 
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through  his  solicitor,  to  the  defendant,  expressing  his  inten-  ^  1M9. 
tion  to  exercise  the  option  ^ven  to  him  by  the  agreement, 
and  to  take  a  lease  of  the  workshop,  and  requesting  the 
defendant  to  send  a  draft  of  a  lease  to  the  plaintiff's  so- 
licitor accordingly;  but  the  defendant  declined  to  grant  the 
lease. 

In  the  month  of  May,  1848,  the  defendant,  as  landlord 
of  the  premises,  entered  a  plaint  in  the  Southwark  District 
Ck>urt,  imder  the  statute  9  &  10  Vict  c.  95,  to  recover  pos- 
session firom  the  plaintiff  of  the  workshop  and  premises. 

The  plaintiff,  on  the  18th  of  May,  1848,  filed  the  present 
bill,  stating  the  above  drcumstances,  and  praying  the  specific 
performance  of  the  agreement,  and  for  an  injunction  in  the 
mean  time,  restraining  the  defendant  from  taking  or  con- 
tinuing any  proceedings  for  the  recovery  of  the  possession 
of  the  premises. 

The  defendant  by  his  answer  alleged,  by  way  of  defence, 
that  the  plaintiff  had  underlet  the  premises  without  his 
consent,  and  had  suffered  the  buildings  to  fall  into  great 
decay  and  dilapidation,  so  as  to  expose  the  original  lease  of 
the  defendant  to  forfeiture;  and  the  defendant  insisted,  that, 
under  the  circumstances  of  the  case,  the  plaintiff  had  lost 
his  right  to  continue  in  possession  of  the  workshop,  and  that 
the  defendant  had  become  entitied  to  eject  the  plaintiff  there- 
from. The  defendant  denied  that  the  plaint  was  still  pend- 
ing in  the  County  Court,  inasmuch  as  final  judgment  had 
been  given  thereon  in  favour  of  the  defendant,  on  the  16th 
of  May,  1848;  and  he  stated  that  a  writ  or  warrant  of  pos- 
session had  been  issued  accordingly,  under  which  he  was 
in  the  actual  possession  of  the  workshop. 

Both  parties  went  into  evidence.  For  the  plaintiff  it 
was  proved,  that  he  had  caused  many  alterations  and  repairs 
to  be  made  and  done  to  the  premises :  but  it  was  proved 
on  behalf  of  tiie  defendant,  that  the  estate  had  become  de- 
teriorated to  the  extent  of  ii*om  50/.  to  100/.  from  want  of 
repairs^ 
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1849.  The  case  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Martindale  contended^  that  the 
plaintiiF  was  entitled  to  have  the  agreement  Bpecifically 
performed.  The  Court  will  not  refiise  to  enforce  an  agree- 
ment for  a  lease,  unless  it  be  perfectly  clear  that  the  lease, 
if  granted,  would  be  at  an  end  by  the  clause  of  re-entry. 
The  evidence  in  this  case  does  not  lead  to  such  a  conclusion. 
Mere  want  of  repair  would  not  create  a  forfeiture  under 
such  a  lease  aa  the  Court  would  direct  to  be  granted;  and 
the  other  complaints  made  by  the  defendant  do  not  amount 
to  any  ground  of  forfeiture.  In  Gourlay  v.  Hie  Duke  of 
Somerset  {a\  the  Court  granted  and  continued  an  injunction 
against  ejecting  a  tenant  holding  under  an  agreement  for 
a  lease,  where  the  injury  to  the  estate  by  the  tenant  was 
much  greater  than  has  been  caused  here,  even  if  all  the 
defendant's  case  were  admitted. 

!Mr.  W.  M,  James  and  Mr.  Steercy  for  the  defendant 

The  ViCE-CnANCELLOR  said,  he  was  not  sure  that  the 
plaintiff  was  right  in  having  delayed  the  exercise  of  his 
option  for  so  long  a  period  as  he  had  done.  He  thought 
that  the  defendant  must  be  taken  to  have  entered  into  the 
agreement  in  expectation  that  the  plaintiff  would  keep  the 
property  in  repair,  which  it  appeared  he  had  not  done. 

The  bill  was  dismissed  with  costs. 

(a)  1  V.  &  B.  68. 


CASKS   IN   CIIANCSRT.  30? 

1849. 

Morehouse  v.  Newton.  jan,  2lik. 

X  HIS  was  a  suit  seeking  to  have  the  accounts  taken  of  Where  the  ac- 
the  partnership  dealings  and  transactions    between    the 


plaintiff  and  his  partner,  since  deceased.     The  accounts  ^^been^^e- 

haying  been  taken,  the  case  now  came  on  upon  exceptions  ^^^^l  kept, 

to  the  Masters  report;  and  the  principal  question  argued  death  of  one, 

was,  whether  a  certain  account  current,  which  had  been  fumhhed  to 

furnished  by  the  plaintiff  to  the  executors  of  his  deceased  the  executore 

,       ,       ,  .  .     ,         .      ofthedeceMed 

partner  before  the  institution  of  the  suit,  was  admissible  in  partner  an  ac- 

evidence  against  the  plaintiff,  and  to  what  extent.  of  the  ^ner- 

It  appeared  that  the  accounts  of  the  partnership  had  been  ^jj^h^orfed 

carelessly  kept ;  and  that,  there  being  no  means  of  making  them  the  only 

them  out  from  the  books,  the  Master  required  all  books  charge  the 

and  papers  relating  to  the  partnership  to  be  brought  in,  and  ner?— j^^*^ 

each  party  to  make  out,  from  them  and  any  other  evi-  that  they  were 

1.,  ,        ,      .      ,      1  n    1  entitled  to  use 

dence  which  could  be  obtamed,  the  state  of  the  accounts,  it  for  that  pnr- 

The  defendants  thereupon  produced  the  account  current,  fn^itut^^by 

and  on  the  evidence  afforded  by  the  debit  side  of  it,  charged  ^^'I'^^^to  luf 

the  plaintiff  with  two  sums  of  300/.  and  400i  which  the  the  accounts 

Master  allowed,  without  permitting  the  plaintiff  to  discharge  being'bound 

himself  by  the  payments  entered  on  the  credit  side  of  the  ^  JJ^  c^lt" 

account  current.  ^^^^  of  the  ac- 

count 'current. 

Mr.  Bacon  and  Mr.  Malins,  for  the  exceptions,  cited  Beard" 
man  v.  Jackson  (a).  Carter  v.  Lord  Colrain  (i).  Handle  v. 
BlacUmm  (c),  Kilbee  v.  Sneyd{d) ;  and  contended,  that  the 
document  not  being  an  answer  or  examination  must  be 
wholly  admitted  in  evidence  or  not  at  all 

Mr.  Stoanston  and  IVIr.  fV.  H.  Bennett  appeared  for  one 
defendant. 

(fl)  2  Ball  &  B.  382.  (c)  5  Taunt,  245. 

{b)  Barnard.  Chan.  Rep.  126.  {d)  2  MoU.  1S6,  193. 
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1849. 


ICOXBBOUSB 
V. 

Nbwtob. 


Mr.  Russell  and  Mr.  F.  Janes  for  another  defendant. 

The  Vic]3-Chanc£LLOB  held^  that  the  Maater  had  pro- 
perly, upon  the  evidence  of  the  account  current,  charged  the 
plaintiiF  with  the  two  Bums  in  question,  and  was  not  bound 
to  receive  the  items  on  the  credit  side  of  the  account  as  con- 
clusive evidence  for  the  plaintiff. 


Jam.  Slit. 

A  rector,  who 
WMmlflothe 
patron  of  a 
living,  gaye 
warrants  of  at- 
tomey  to  ya- 
riougcreditony 
who  had  mort- 
gages on  the 
adyowson,  aub- 
joct  toan 
agreement 
that  the  judg- 
ment to  De 
entered  up  by 
the  fint  mort- 
gagee should 
haye  priority 
oyer  the  rest, 
whenever  exe- 
cution should 
1x}  issued: — 
Held,  that  the 
agreement 
pointed  so  par- 
ticularly to 
making  the 
judgments 
ehaiges  on  the 
living,  that 
the  Court  could 
not  give  effect 
to  it  by  grant- 
ing an  injunc- 
tion and  a  re- 
ceiver. 


LoNo  V.  Stobie. 

X  HIS  was  a  foreclosure  suit  instituted  by  a  mortgagee  ai 
the  advowson  of  the  parish  church  of  CamberwelL  The 
mortgagor  was  the  incumbent  of  the  living  as  well  as  owner 
of  the  advowson.  He  had  also  given  to  the  mortgagee  a 
warrant  of  attorney  to  confess  judgment.  There  were  other 
subsequent  incumbrancers  upon  the  advowson,  to  whom  also 
warrants  of  attorney  had  been  given,  and  who,  with  the 
mortgagor,  were  made  defendants. 

Judgments  had  been  entered  up  upon  all  the  warrants 
of  attorney ;  and  one  of  the  puisne  incumbrancers  having 
issued  a  sequestration,  a  motion  was  now  made  on  behalf 
of  the  plaintiff  for  a  receiver  and  an  injimction. 

According  to  the  statements  iu  the  bill,  and  the  affidavits 
in  support  of  the  motion,  the  warrants  of  attorney  were  all 
given  on  the  same  day,  and  upon  an  express  agreement 
between  the  plaintiff  the  subsequent  mortgagees,  and  the 
mortgagor,  that,  whenever  execution  should  be  issued  under 
the  warrants  of  attorney,  the  execution  to  be  issued  on  the 
plaintiff's  judgment  should  have  priority  over  the  others. 
In  order  to  insure  this  result  the  judgment-papers  were  de- 
posited with  a  Mr.  Daniel,  the  plaintiff's  solicitor. 

The  bill  and  affidavits  also  alleged,  that  Mr.  Hoare,  one 
of  the  defendants,  acting  as  solicitor  for  several  other  de- 
fendants claiming  to  be  mortgagees  on  the  advowson,  repre- 
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sented  to  Mr.  Daniel  that  the  mortgagor  was  in  a  state  of  1S49« 
embarrassment;  and  that,  unless  sequestrations  were  inmie- 
diately  issued  under  the  judgments,  other  creditors  would 
get  priority.  That,  in  consequence  of  these  applications, 
Mr.  Daniel  sent  the  judgment-papers  to  Mr.  Hoare.  That 
Mr.  Hoare,  by  obtaining  possession  of  such  judgment-pa- 
pers, and  in  violation  of  the  agreement  respecting  the  pri- 
ority of  the  plaintiff's  judgment,  changed  the  order  of  the 
judgments,  and  gave  two  puisne  mortgagees  priority  in  is- 
suing sequestration. 

The  prayer  of  the  bill  was  for  foreclosure  of  the  equity 
of  redemption  in  the  advowson,  a  declaration  that  the 
plaintiff  was  entitled  to  priority  over  the  other  judgment 
creditors  as  regarded  the  income  of  the  benefice,  and  for 
an  injunction  to  restrain  the  other  judgment  creditors  from 
recovering  firom  the  sequestrator  the  money  in  his  hands. 

Mr.  Russell  and  Mr.  FoUett  supported  the  motion  for  a 
receiver  and  an  injunction,  according  to  the  prayer  of  the 
bill 

Mr.  SwanstoUf  Mr.  3V^  Mr.  Grave f  and  Mr.  J.  V.  Prior, 
for  the  different  defendants. 

The  agreement  relied  upon  is  one  for  giving  validity 
to  a  judgment  as  a  charge  upon  a  benefice,  and  is  there- 
fore invalid:  13  Eliz.  c  20;  57  Geo.  3,  c  99.  In  Alchin  v. 
Hopkins  (a),  several  creditors  signed  an  agreement  not  to 
sue,  arrest,  or  molest  the  defendant,  in  consideration  that 
the  ftiture  income  of  the  defendant  should  be  received  and 
applied  in  liquidation  of  his  debts.  It  was  found,  at  the 
trial  of  the  cause,  that  the  defendant  had  no  other  income 
than  the  profits  of  a  benefice  with  cure  of  souls ;  Lord 
Chief  Justice  Tmdal  there  held,  that  the  agreement  must 

(a)  1  Bing.  N.  C.  99.  See  Hawkins  v.  ChUhercoU,  1  Sim.  N.  S.  63, 
snd  cases  there  cited. 
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1849«  be  considered  to  refer  to  the  income  of  the  defendant  aris- 
ing firom  his  living,  and  no  other.  In  Newland  v.  Waikin(a)^ 
a  vrarrant  of  attomeyi  expressly  pointing  at  the  proceeding 
by  sequestration,  was  held  invalid. 

The  Vice-Chakcellob,  in  the  course  of  the  argument, 
referred  to  Metcalfy.  Archbishop  of  F(>rA(6);  and  at  its  close 
said,  that  the  alleged  agreement  respecting  the  judgments 
})oiiited  so  particularly  to  a  charge  upon  the  benefice,  that 
the  Court  could  not,  without  giving  its  aid  to  simony,  accede 
to  the  application. 

Motion  refused,  costs  reserved, 
(a)  9  Bing.  113.  (b)  1  Myl.  &  Cr.  547. 


Feb.  9th  if  WyNNE  v.  PriCE. 

lott.  rp 

A  shareholder  A  HIS  was  a  suit  instituted  by  the  vendor  of  railway  shares 

nted  auiwiT  ^g*^'^^  ^^  purchaser,  for  the  purpose  of  compelling  the  latter 

Company  in-  to  register  himself,  so  as  to  become  a  shareholder,  according 

stock-broker  to  the  provisions  of  the  8th  section  of  the  Companies  Clauses 

i^me.    The  Consolidation  Act,  1845,  which  provides,  that  every  person 

^h*'-"w^  who  shall  have  subscribed  the  prescribed  sum,  or  upwards,  to 

for  the  sale  of  the  capital  of  the  Company,  or  shall  otherwise  have  become 

ni^'of"the  *  entitled  to  a  share  in  any  Company,  and  whose  name  shall 

purchaeer  was  Y^^kVQ  been  entered  on  the  register  of  shareholders  mentioned 

ed.    The  job-    in  the  Act,  shall  be  deemed  a  shareholder  of  the  Com- 
ber had  been  .  v 
instructed  to      V^^yK^)' 
purchase  by  B. 

(another  broker),  who,  as  the  jobber  knew,  waH  not  purcliasing  on  his  o^^n  l)ebal£.  B.  after- 
wards requested  time  for  completion,  his  principal  not  being  ready;  and  the  jobber  granted 
the  time  on  B.  giving  his  own  name  as  that  of  the  principal.  A  deed  of  aaiiignment  was 
prepared  from  the  vendor  to  B.,  who  paid  the  price  to  the  vendor,  and  took  the  deed  of  as- 
signment executed  by  the  vendor  :—Held,  upon  a  bill  filed  by  the  vendor,  that  B.  was  bound 
to  execute  the  asAignment,  to  procure  himself  to  be  regiBtered,  and  to  pay  the  calls  made 
since  the  execution  of  the  assignment  by  the  vendor,  and  to  indemnify  the  vendor  against 
future  calls;  and  a  decree  was  made  to  that  eflfect. 

(a)  See  also  sects.  9, 14, 15,  22,  and  28. 
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The  following  was  the  subttance  of  the  allegadons  of  the        1849. 
bUl:— 

In  September,  1845,  the  plaintifi;  Mr.  Edward  Bristow 
Philip  Wynne,  was  entitled  to  100  ahareSy  numbered  from 
17,761  to  17,860,  in  the  Newry  and  Enniakillen  Bailway 
Company,  which  was  incorporated  by  Act  of  Parliament, 
and  thereby  made  subject  to  the  provisions  of  the  Companies 
Clauses  Consolidation  Act,  1845.  His  name  was  entered 
in  the  register  of  shareholders  of  the  Company  as  the  owner 
or  proprietor  of  those  shares. 

In  September,  1845,  he  gave  instructions  to  Mr.  Satter- 
ihwaite,  one  of  the  licensed  brokers  of  the  Stock  Exchange, 
Loadon,  to  sell  the  shares. 

On  the  18th  of  October,  1845,  the  defendant,  Mr.  Thomas 
Price,  of  the  Stock  Exchange,  London,  contracted  through 
Mr.  Graves,  of  the  Stock  Exchange,  as  the  agent,  to  buy 
the  100  diares  for  2/.  17^.  6d.  per  share. 

The  contract  was  made  between  Mr.  Satterthwaite  as  the 
broker  of  the  plaintiff,  and  Mr.  Graves  as  the  broker  or 
agent  of  the  defendant 

The  bill  stated,  that,  according  to  the  practice  of  the  Stock 
Exchange,  the  name  of  the  principal,  who  was  the  purchaser 
of  the  shares,  was  not  required  to  be  disclosed  by  Mr.  Graves 
until  the  30th  of  October,  1845 ;  and  that,  according  to  this 
practice,  a  note  or  ticket  was,  on  the  30th  of  October,  1845, 
sent  by  Mr.  Graves  to  the  office  of  Mr.  Satterthwaite;  by 
which  Mr.  Satterthwaite  was  required  to  transfer,  or  cause 
to  be  transferred,  100  Newry  and  Enniskillen  Railway 
shares  into  the  name  of  Thcnnas  Price,  of  the  Stock  Ex- 
change. 

On  the  18th  of  January,  1846,  the  plaintiff  executed  a 
deed  of  transfer  in  the  following  form: — 

*^  I,  Edward  Bristow  Philip  Wynne,  of  &c,  in  considera- 
tion of  a  sum  of  287il  10«.  paid  to  me  by  Thomas  Price,  of 
&c.,  do  hereby  transfer  to  the  said  Thomas  Price  100  shares, 
numbered  respectively  17,761  to  17,860,  in  the  undertaking 
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1849.  caUed  the  Newiy  and  Enniskillei)  Bailway  Company,  stand- 
yfrnm  ^  ^^  "^7  i^une  in  the  books  of  the  Company,  to  hold  unto 
the  Baid  Thomas  Price,  his  executors,  administrators,  and  as- 
ogns,  subject  to  the  several  conditions  on  which  I  hold  the 
same  at  the  time  of  the  execution  hereof;  and  I,  the  said 
Thomas  Price,  do  hereby  agree  to  take  the  said  shares, 
subject  to  the  same  conditions." 

At  the  time  of  the  execution  of  this  document,  the  plain- 
tiff had  not  received  the  certificates  of  shares  from  the  Com- 
pany, and  on  that  account  it  was  sent  to  the  office  of  the 
Company;  and  the  secretary  indorsed  upon  it  a  memoran- 
dum, stating  that  the  certificates  of  the  shares  were  in  the 
office,  and  that  they  would  be  delivered  to  the  defendant  as 
soon  as  they  were  issued. 

The  deed  was  then  delivered  back  by  the  secretary  to 
Mr.  Satterthwaite,  who,  on  the  same  18th  of  January,  sent 
it  to  the  office  of  the  defendant,  who  received  it,  and  gave 
to  Mr.  Satterthwaite  a  cheque  for  the  purchase-money. 

The  defendant  having  neglected  to  register  his  name  as 
a  proprietor,  according  to  the  provisions  of  the  Companies 
Clauses  Consolidation  Act,  1845,  the  pliuntiff  received  a  letter 
from  the  solicitors  of  the  Company,  dated  the  25th  of  Sep- 
tember, 1847,  demanding  payment  of  450il  for  two  calls  on 
tiie  shares,  which  was  the  first  notice  received  by  him  of  the 
omission  on  the  part  of  the  defendant  to  execute  the  trans- 
fer and  leave  it  with  the  secretary,  in  order  that  a  memorial 
of  it  might  be  entered  in  the  re^ster  of  transfers. 

Under  tiiese  circumstances,  the  bill  prayed  that  the  de- 
fendant might  be  ordered  to  procure  the  100  shares  to  be 
duly  and  effectually  transferred  into  and  registered  in  his 
name  in  the  register  book  of  shareholders;  and  that  he 
might  be  ordered  to  execute,  if  he  had  not  already  executed, 
the  deed  of  transfer,  and  to  deliver  the  same,  so  duly  exe- 
cuted, to  the  secretary  of  the  Company,  in  order  that  a 
memorial  might  be  entered  in  the  book  called  '*  The  Regis- 
ter of  Transfers  ;**  and  that  he  might  be  ordered  to  take  all 
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such  proper  steps  for  effectually  transferring  and  registering  1849. 
the  shares;  and  that  he  might  be  ordered  to  pay  all  calls  al- 
ready made,  with  interest,  and  indemnify  the  plaintiff  against 
all  losses  and  costs  already  incurred,  or  to  be  incurred,  by  rea- 
son of  the  defendant  not  having  procured  the  shares  to  be  re- 
gistered, and  by  reason  of  the  non-payment  of  the  caUs. 

The  defendant  stated,  by  his  answer,  that  he  bought  the 
shares  from  Mr.  Graves,  who  was  a  jobber  on  the  Stock 
Exchange,  on  behalf  of  a  Mr.  Worgan;  and  that,  on 
Woigan  desiring  time  to  pay,  the  defendant  obtained  an 
extension  of  the  time  for  completion  from  Graves,  who 
required  a  name  of  a  principal;  that  the  defendant  there- 
upon told  Grraves,  that,  although  the  shares  were  not  for 
himself,  yet  the  transfer  might  be  made  out  in  his  own 
name,  and  he  would  pay  the  purchase-money  on  behalf  of 
his  principal;  that  no  principal's  names  were  disclosed, 
either  by  the  defendant  or  by  the  plaintiff,  or  by  Satter- 
thwaite,  nor  was  it  even  binding  upon  the  members  of  the 
Stock  Exchange  to  state  the  names  of  principals,  nor  did 
the  giving  of  a  name  by  a  buyer  to  a  seller  of  shares  imply 
that  such  name  was  that  of  the  buyer  and  principal  in  the 
transaction ;  that  sales  of  shares  were  sometimes  effected 
in  the  Stock  Exchange  under  an  express  understanding 
or  agreement  that  the  buyer  should  give  a  guarantie  for 
registering  the  shares  sold;  but  that,  when  such  guarantie 
was  given,  the  shares  were  sold  at  a  lower  price;  that  it  was 
not  a  part  of  the  bargain,  in  the  present  case,  that  the  pur- 
chaser should  roister;  that  Worgan  was  the  proper  person 
to  register  the  shares,  but  that  he  never  agreed  to  purchase 
any  specific  shares. 

On  behalf  of  the  plaintiff,  witnesses  deposed  that  it  was 
a  practice  among  brokers  in  London,  on  selling  railway 
shares,  to  stipulate  that  the  buyer  should  register  them  in 
his  own  name,  where  there  were  grounds  for  apprehending 
that  he  would  not  do  so ;  and  that  it  had  been  for  some 
time  a  frequent  practice  to  make  such  a  stipulation  upon 
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1849.  sales  of  shares  at  a  discount  on  which  Aiture  calls  might  be 
made* 

The  Secretary  of  the  Stock  Exchange  was  examined  as 
a  witness,  and  deposed  as  follows : — **  1  do  know,  and  it  is 
a  fact,  that,  in  many  instances,  railway  shares  have  been 
sold  on  the  Stock  Exchange,  the  purchaser  of  such  shares 
giving  or  undertaking  to  give  a  guarantee  of  registration ; 
but  I  cannot,  at  this  moment,  recollect  any  such  particular 
instances  or  instance.  In  such  cases  or  instances  it  is  now, 
and  has  been  for  the  last  two  years  or  perhaps  longer,  but 
I  cannot  say  whether  or  no  firom  1845,  the  custom  on  the 
Stock  Exchange,  as  regards  brokers  dealing  with  each 
other  or  with  jobbers,  to  sell  railway  shares  so  guaranteed 
to  be  registered  by  the  purchaser  in  his  own  name,  at  a 
value  below  or  under  the  market  price,  sometimes  to  the 
extent  of  from  5s,  to  20^,  per  share." 

Mr.  Worgan,  who  was  examined  on  the  part  of  the 
defendant,  deposed,  that  he  had  authorised  the  defendant 
to  purchase  the  shares  for  him. 

Mr.  Lloyd  and  Mr.  Vance  for  the  plaintiff. — It  follows 
from  the  nature  of  the  contract,  that  the  vendor  is  to  be 
guaranteed  from  all  liability  in  respect  of  the  shares  after 
the  sale,  as  was  decided  in  Shaw  v.  Fisher  (a),  which  is  a 
conclusive  authority  in  the  present  case. 

Mr.  Russell  and  Mr.  A,  J.  Leicis  for  the  defendant. — 
The  evidence  shews  that,  according  to  the  usage  of  the 
Stock  Exchange,  a  purchaser  is  not  bound  to  register 
unless  it  is  stipulated  that  he  shall  do  so,  in  which  case 
he  pays  accordingly.  If  the  defendant  did  not  register, 
the  defendant  might  have  received  the  dividends.  The 
conduct  of  the  plaintiff  shews  that  he  did  not  consider  the 
defendant  bound  to  register;  for  he  would,  on  receiving 

(a)  2De  G.  &  S.  11. 
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the  notice  to  pay  the  calls^  have  gone  to  the  broker,  and  1849. 
complained  that  the  defendant  had  not  registered.  The 
contract  was  entered  into^  as  is  always  the  case,  with  a 
jobber.  It  is  a  matter  of  arrangement  between  the  jobber 
and  the  broker  whether  the  purchaser  is  to  repster.  It  is 
the  jobber  against  whom  the  complaint  (if  any)  must  be 
made.  The  defendant  was  no  party  to  any  contract  with 
the  plaintiff,  who  has,  therefore,  no  title  to  enforce  specific 
performance  against  him.  The  defendant  only  agreed  to 
buy  from  Graves,  and  if  the  plaintiff  adopts  Graves  as  his 
agent,  he  is  affected  by  the  notice  which  Graves  had,  that 
the  defendant  was  purchasing  only  as  an  agent  for  Worgan, 
and  not  on  his  own  account. 

The  Vice-Chancellor  : — 

The  facts  of  this  case  effectually  preclude  the  defendant 
from  denying  privity  between  him  and  the  plaintiff.  The 
defence  is  without  apology  or  excuse.  The  defendant  must 
pay  the  calls  that  have  been  made  since  the  sale.  He  must 
indemnify  the  plaintiff  against  all  future  calls  in  respect  of 
the  shares,  and  must  take  proper  measures  to  procure  himself 
to  be  registered.  The  manner  of  expressing  this  decree 
may  require  consideration.  As  to  its  substance  there  is  no 
difficulty.  There  must  be  a  reference  to  the  Master,  if  ne- 
cessary, to  inquire  what  calls  have  been  made,  when  they 
were  made,  and  what  is  due  in  respect  of  them.  The  de- 
fendant must  execute  the  transfer  deed,  and  deliver  it  to 
the  Secretary,  in  conformity  with  the  Act  of  Parliament; 
and  the  plaintiff  must  authorise  the  trustees  of  the  Com- 
pany to  deliver  the  certificates  to  the  defendant;  who  must 
pay  the  costs  of  the  suit 
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1847. 


Apnl2m& 
May  4M. 

1849. 
Feb,  9tA. 

1851. 
Apnl  25/A. 

A  testator,  W., 
derised  his 
real  6Btat68  to 
trosteM,  npon 
tnut  to  TO- 


MoBTiMEK  V.  Hartley. 

John  WESTERMAN,  the  father,  on  the  23Td  of 
February,  1826,  in  the  manner  then  required  for  passing 
real  estates  by  devise,  made  his  will,  of  which  the  mate- 
rial clauses  were  as  follows : — 

''I,   John  Westerman,  of   Gildersome-street,    in   the 
parish  of  Batley,  cotton  manufacturer,  do  make  this  my 
^d*  ***t{*^**'  ^*^  ^^  ^^^  testament,  whereof  I  appoint  my  wife,  Mary 

John  arriYing    Westerman,  Joseph  Johnson,  Joseph  Hartley,  and  Samuel 
at  Uio  ftce  of 
twenty-five 
▼euB,  to  let 
nim  intopoe- 
aewion,  but 
neither  he  nor 
his  heirs  to  the 
third  genera- 
tion were  to 
Hell  or  mort- 
gage the  same, 
it  being  the 
teetator'a 
desire  that  the 
property 
should  remain 
in  the  W. 
name.  If  John 
should  die 
without  tear- 
ing lawful 
issue,  it  was 
the  testator's 
will  that  his 


Atkinson,  executors  and  trustees,  with  every  power  that  I 
can  give,  to  act  upon  the  trusts  of  this  my  will,  which  is  as 
follows: 

Ist  <<  I  order  all  my  just  debts,  funeral  expenses,  and 
the  charges  incident  to  the  probate  and  execution  of  this 
my  will,  to  be  paid  with  as  little  delay  as  possible  out  of 
my  personal  estate." 

The  2nd,  3rd,  and  4th  clauses  contained  specific  and 
pecuniary  legacies. 

The  5th  clause  authorised  the  testator's  wife  to  occupy 
his  dwelling-house,  with  the  furniture,  until  1828. 

By  the  6th  clause,  the  testator  directed  his  £urming-6tock 

to  be  sold,  and  his  debts  and  stock  in  trade  to  be  collected 

with  as  little  delay  as  possible, 
daughter  Ann 
should  hare 

his  share,  subject  to  the  same  limitationa  If  John  and  Ann  should  die  under  age,  or  without 
leaTing  issue,  the  testator  devised  the  property,  after  deducting  a  certain  sum  from  the  produce 
in  fitYour  of  his  (the  testator's)  daughter  Elisabeth,  to  and  for  the  benefit  of  the  plaintiflk 
The  testator  had  the  three  children  named  in  his  will  living  at  his  death,  and  no  more.  Bli- 
aabeth  died  at  the  age  of  two  years ;  Ann  surrived  her,  and  died  at  the  age  of  nineteen  7ean» 
unmanried ;  and  John,  the  last  suryiyor,  died,  aged  thirty  years,  leaving  children,  who  all  died 
unmarried,  and  without  issue.  John,  by  his  wifi,  devised  part  of  the  fiither's  real  estate  to  the 
defendants:— ^eM,  first,  that  the  devisees  of  John,  the  son,  took  no  estate  in  the  heredita- 
ments of  W.  the  fitther,  devised  by  his  will ;  and,  secondly,  that  the  plaintifis  took  the  estates 
in  the  hereditaments  of  W.  the  fibther,  and  in  sudi  manner  as  given  to  them  by  the  will  of  W. 
the  fiither. 

Where  there  is  a  doubtftil  question  as  to  the  leoal  title  to  an  estate  on  the  construction 
of  a  will,  the  practice  is,  not  to  determine  it  on  demurrer,  although  the  inclination  of  the 
Court  mav  be  in  fikvour  of  the  defendant,  but  to  overrule  the  demurrer,  without  prnudice  to 
the  defendant's  insisting  on  the  same  matt  en  by  way  of  answer.  Brtnonnoord  v.  Edward* 
referred  to  on  this  point. 
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7th.  **  It  is  my  will,  that  my  trustees  let,  for  a  fair  and         1847. 
reasonable  rent,  the  close  called  Street-close,  the  stable, 
the  barn  and  mistal,  and  the  workshops,  together  or  in  lots, 
as  to  them  shall  seem  best,  until  my  son  John  arrive  at  the 
age  of  twenty-five  years." 

8th.  "  I  have  much  tillage,  &c.,  in  the  stone  pits ;  and  if 
my  lord's  agents  will  consent,  I  desire  my  trustees  to  let 
them  for  a  fur  rent,  with  valuation  on  and  off,  according 
to  the  improved  state  they  are  in,  until  John  arrive  at  the  age 
of  twenty-five  years;  but  if  my  lord's  agents  do  not  consent 
freely,  then  my  trustees  must  farm  them  to  the  best  ad- 
vantage until  John  come  to  twenty-five  years  of  age." 

9th.  '*  I  hereby  will  and  direct  that  my  trustees  r^ularly 
collect  the  rents  of  my  cottages,  together  with  the  rents 
which  they  may  have  let  my  other  property  for,  so  that  the 
monies  to  be  received  on  account  of  trade  and  they  may  be- 
come one,  and,  afij^r  all  my  debts  are  paid,  may  accumulate 
until  John  attains  the  age  of  twenty-five  years." 

10th.  "  When  John  arrives  at  the  age  of  twenty-two  years, 
I  will  and  direct,  that  my  trustees  take  6007.  and  secure  it, 
either  upon  mortgage  of  freehold  estate  or  Government 
stock,  and  pay  the  interest,  as  and  when  it  is  received,  to 
my  daughter  Ann,  who  will  then  be  twenty-five  years  of  age, 
during  her  natural  life ;  and,  if  she  be  married  and  have 
children,  to  her  husband  during  his  life;  should  he  survive 
her,  then  the  principal  to  be  divided  equally  amongst  their 
children,  and  if  any  shall  have  died  leaving  lawful  issue, 
such  child  or  children  to  have  the  parent's  share;  but 
should  Ann  die  without  lawful  issue,  I  will  that  the  said 
600/.  be  immediately  divided,  one-half  to  Elizabeth  and 
the  other  to  John,  or  their  heirs.  I  must  here  remark, 
that  whatever  my  personal  property,  with  its  accumulations, 
falls  short  of  600£,  the  real  estate  must  be  mortgaged,  or 
the  coal  sold,  to  make  up  the  deficiency,  as  the  trustees 
may  deem  best"  • 

1 1th.  "I  will  that  my  son  John,  having  attained  to  twenty- 
VOL.  m.  T  D.  G.  s. 
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1847^  five  yearsof  age^beletinto  posseasion  of  all  my  property,  real 
and  personal^  which  remamsy  on  this  express  and  unalterable 
condition,  that  neither  he  nor  his  heirs,  to  the  third  gener- 
ation, shall  have  power  to  sell  or  mortgage  any  part  of  the 
fireehold  estate  now  in  my  own  occupation,  or  in  the 
occupation  of  Squire  Ellis  and  Francis  Smith,  otherwise 
than  my  executors  may  have  been  forced  to  do  before 
giving  him  possession;  but  mark,  if  the  trustees  do  not  sell 
the  coal,  but  mortgage  the  estate,  I  empower  John,  or  his 
heirs,  to  sell  it  to  pay  off  the  mortgage,  but  not  otherwise ; 
and,  in  Uke  manner,  I  debar  him  and  his  heirs  from  selling 
or  .transfeiring  those  cottages,  with  cart-house  and  appur- 
tenances, built  on  the  waste,  now  in  the  occupation  of 
James  Halliday,  Joseph  Hobson,  Robert  Metcalf,  Hannah 
Marshal,  John  Wade  and  myself,  it  being  my  desire  that 
they  should  be  kept  in  the  Westerman  name." 

12th.  ^^K  it  should  happen  that  my  i^n  John  die  with- 
out leaving  lawful  issue,  it  is  my  will  that  my  daughter 
Ann  have  his  share,  subject  to  the  same  restrictions,  limi- 
tations, and  exceptions  under  which  he  has  it." 

13th.  ^^  Now,  if  it  should  please  God  to  take  away  both 
Ann  and  John  under  age,  or  without  leaving  lawful  issue, 
I  give  and  bequeath  unto  my  brother  Joseph  Westerman 
and  his  heirs  for  ever,  all  those  cottages  and  cart  house 
built  on  the  Mraste  occupied  by  Eobert  Metcalf  and  others, 
with  their  appurtenances." 

14th.  ^^  1  order  all  that  is  lefl  to  be  immediately  sold, 
and  out  of  the  money  arising  from  such  sale,  I  will  and 
direct  that  my  trustees  pay  to  my  daughter  Elizabeth,  or 
her  legal  representative,  the  mm  of  500i;  and  the  residue, 
be  it  more  or  less,  divided  equally  amongst  the  children  of 
Elizabeth  Mortimer,  of  Churwell,  my  aunt,  my  mother^s 
children  by  Mark  Sowden,  including  Joseph  Westerman 
and  the  children  of  my  late  aunt,  Susanna  Stephenson, 
share  and  share  alike.^  # 

By  the  15th  clause,  the  testator  directed  that  his  trus- 
tees should  not  be  answerable  for  involuntary  loss. 
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16th.  ^'  Bevokins  all  other  wiUs  by  me  at  any  time  here-        1^47 
iofore  made,  I  declare  this  to  be  my  last  will  and  testa- 
ment, this  23rd  day  of  February,  1826." 

The  testator,  John  Westerman,  the  &ther,  was  iUe^ti- 
mate.  He  died  on  the  27th  of  April,  1826,  haying  had 
three  children  only,  viz. — ^Ann  Westerman,  John  Wester- 
man,  and  Elizabeth  Westerman. 

The  daoghter,  Elizabeth  Westerman,  died  on  the  6th  of 
March,  1826,  in  her  &thei^s  lifetime,  an  in&nt. 

The  other  daughter,  Ann  Westerman,  surviyed  her  fa- 
ther, and  died  on  the  26th  of  May,  1829,  an  infant,  and  with- 
oat  haying  been  married,  leaving  her  brother,  John  Wester- 
man, the  son,  her  heir  at  law. 

John  Westerman,  the  only  remaining  child  of  the  tes- 
tator, and  his  heir  at  law,  attained  his  age  of  twenty-two 
in  1835,  and,  thereupon,  was  let  into  possession  of  all  the 
estates  devised  to  him  by  his  father's  will,  and  continued 
in  possession  until  his  death. 

John  Westerman,  the  son,  attained  his  age  of  twenty- 
five  years  some  time  in  the  year  1838,  and  died  on  the  1 1th  of 
April,  1842,  having  had  three  children  only,  namely,  John 
Walter  Westerman,  who  died  an  infant,  in  his  fathei'^s  life- 
time, John  Denton  Westerman,  who  died  an  infant  on  the 
Ist  of  December,  1844,  and  Lydia  Elizabeth  Westerman, 
who  died  an  infant  on  the  19th  of  April,  1846.  All  the 
children  of  John  Westerman  the  son  died  without  issue. 

John  Westerman  the  son  did  not  in  his  lifetime  bar  his 
estate  tail,  if  such  were  the  estate  he  took  under  his  father's 
will  in  the  real  estates  thereby  devised,  or  the  remainders  or 
reversions  thereupon  expectant  or  depending;  but  by  his 
will,  dated  the  31st  day  of  March,  1842,  which  was  duly 
executed  and  attested,  he  devised  all  his  real  estates  unto 
and  to  the  use  of  the  defendants,  James  Hartley  and 
Edward  Denton,  their  heirs  and  assigns,  upon  trust  for  sale. 
They  were  also  appointed  executors  of  his  wiU,  which  they 
proved 

y2 
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1847.  This  suit  was  instituted  by  the  children  of  Elizabeth 

.Ml.  KTiMKii  Mortimer  the  aunt  of  the  testator  John  Westennan  the  fa- 
Haiwlbt.  ^^^^^}  Joseph  Westennan,  mentioned  in  his  will,  and  the 
other  children  of  the  same  testator's  mother  Sarah  Sowden, 
and  the  children  of  Susannah  Stephenson  the  aunt  of  the 
same  testator,  also  mentioned  in  his  will,  against  the  sur- 
viving devisees  and  tnistecs  under  the  will  of  John  Wes- 
terumn  the  father,  the  devisees  under  the  will  of  John  Wes- 
teraian  the  eon,  and  Her  Majesty's  Attomey-UencraL 

The  plaintiffs  by  the  bill  insisted,  that,  under  the  limita- 
tions of  the  will  of  John  Westerman  the  father,  his  estates, 
upon  the  death  of  his  son  without  issue,  vested  in  them; 
and  the  pniyer  was,  to  have  the  trusts  of  the  will  of  John 
Westerman  the  father,  in  respect  of  the  real  estates  thereby 
devised,  performed  and  csirried  into  execution;  and  that 
the  rights  of  the  parties  claiming  under  that  will  might  be 
declared. 

Mr.  Malins  and  Mr.  J,  T,  Humphry ^  for  the  plaintiffs. — 
The  testator's  will  created  an  esUite  tiul  in  John  Westerman 
the  son,  with* a  remainder  in  tail  to  the  daughter  Ann. 
These  estates  tail  were  never  barred,  and  they  determined 
on  the  death  of  the  survivor  of  the  throe  childi'en  without 
issue.  The  plaintifT  Joseph  Westerman,  therefore,  now 
claims  the  cottages  given  to  him  by  the  13th  clause  of  the 
will,  and  the  other  plaintiffs  claim  under  the  14th  clause, 
which  directs  **  all  that  is  left  to  be  immediately  sold"  for 
tiieir  benefit. 

The  word  "or"  in  clause  13tli,  "now,  if  it  should 
please  God  to  take  away  both  Ann  and  John  underage,  or 
without  leaving  lawful  issue,"  must  be  read  as  "or"  and 
not  as  ^-and;"  and  the  word  "immediately"  in  the  14th 
clause,  must  be  read  as  applicable  to  either  of  the  two  events 
mentioned  in  the  13  th  clause.  As  soon  as  the  son  attained 
twenty-five,  the  compound  event  of  his  dying  under  age 
and  without  leaving  lawful  issue,  (which  the  limitation,  as  it 
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would  be  changed  if  "or*  were  read  as  "and,"  would  con-        1847. 
template,)  could  not  happen.   To  convert  the  word  "or"  into      jioRiiiiEii 
"and,"  would  be  unneceesarily  to  alter  a  sentence  in  a  will  ^• 

which  is  intelligible,  in  order  to  make  it  much  lees  intelli- 
gible. 

The  testator  intended  his  daughter  Ann  to  take  an  estate 
tail  as  his  son  John  was  to  take,  for  he  says  in  the  12th 
clause,  that  she  was  to  take  "  subject  to  the  same  restric- 
tions, limitations,  and  exceptions." 

It  may  be  conceded,  that,  under  the  11th  clause,  the  de- 
vise was  a  fee  simple  in  John;  but  the  12th  clause  reduces 
it  to  an  estate  tail.  This  case  conies  within  the  princi[)lc 
not  of  Pelh  v.  Brown  (a),  or  of  ForiJi  v.  Chapman  (A),  but 
of  Doe  d.  Ellis  v.  Ellis  (c).  The  freehold  in  remainder  ex- 
pectant on  the  determination  of  the  two  successive  estates 
tail  is  undisposed  of  until  the  13th  clause,  and  by  the  13th 
and  14th  clauses  it  is  to  go  over  on  either  one  of  two  events, 
the  son  and  daughter  dying  under  age,  &r  without  leaving 
lawful  issue.  BorastoTCs  case  (rf).  Doe  d.  Roahe  v.  Nowell  (e), 
and  Acres  v,  Phipps  (f)  in  the  House  of  Lords,  whore  aU 
the  cases  on  this  point  were  reviewed.  These  cases,  and 
Bull  V.  Prttchard{(f)y  are  in  favour  of  the  plaintiffs. 

Brownsword  v.  Edwards  (hi)  sustains  the  construction  ac- 
cording to  which  the  devise  over  in  this  will,  in  favour  of 
the  plaintiffs,  took  effect. 

The  Vice-Chancellob,  afler  referring  to  Brottmswordv. 
Edwards,  remarked,  that,  in  that  case,  Lord  Hardwicke  had 
said:  "  As  this  is  a  question  upon  the  legal  title  to  an  estate, 
on  the  constmction  of  a  will,  it'  there  was  any  doubt  I  should 
not  determine  it  on  demurrer,  but  would,  notwithstanding 
the  inclination  of  my  opinion  might  be  in  favour  of  the  de- 

(a)  Cro.  Jac.  590.  Dora.  Proc,  5  Dow,  202. 

(h)  1  P.  Wms.  663.  (./)  9  Bliorh,  N.  S.,  468. 

(c)  9  East,  382.  {g)  1  Uuss.  213. 

{d)  3  Rep.  19  a.  (A)  2  Ves.  sen.  243. 
(f)  1  M.&Selw.327;  5.r.,in 
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1847.  fendant,  overrule  the  demurrer^  mthout  prejudice  to  defend- 
MoRTiMKR  &iit*8  insisting  on  the  same  matters  by  way  of  answer."  He 
Hartlbt.  ^"^  acted  on  this,  but  understood  that  it  had  been  said, 
that  he  had  not,  in  so  acting,  followed  the  course  of  practice 
of  the  Court.  It  was  satis&ctory  to  him  to  know,  that  the 
authority  for  the  practice  he  had  followed  was  that  of  Lord 
Hardwicke* 

The  Vice-Chancelloh: — 

May  4th.  The  plaintiffs  clium  under  the  two  clauses,  numbered  13 
and  14,  in  the  will  of  the  testator  in  the  cause,  or  the  latter  of 
those  two  clauses ;  and,  unless  under  one  or  both  of  them, 
have  certainly  no  title  to  sue:  so  that  the  only  question 
argued  before  me  has  been  upon  the  construction  of  those 
parts  of  the  will,  considered,  as  of  course  they  must  be 
considered,  with  a  due  degree  of  attention  to  every  other 
part  of  the  instrument. 

So  far  as  it  is  material  to  refer  to  the  state  of  drcmn* 
stances  under  which  the  contention,  relating  as  it  does  to 
real  estate  only,  has  arisen,  the  facts  admitted  are,  that  the 
testator  had  three  children,  those,  namely,  mentioned  in 
the  will,  and  no  other  child;  that,  of  the  three,  Elizabeth 
died  in  the  testator^s  lifetime  an  infant,  without  having 
married,  and  Ann  survived  him,  and  died  an  infant  also, 
without  having  married;  that  she  was  survived  by  her 
brother  John ;  that  John  died  in  the  29th  or  30th  year  of 
his  age,  leaving  two  or  three  children,  who  since  have  died; 
and  that  the  issue  of  John  has  totally  failed. 

The  plaintiffs  have  conceded,  and  I  think  correctly,  that 
the  two  clauses  are  to  be  read  together — are  to  be  construed 
together — ^in  this  sense,  that  as  the  gift  to  the  plaintiff,  Jo- 
seph Westerman,  contained  in  the  13th  clause,  was  not  an 
immediate  gifl — ^was  not  a  gift  in  possession,  so  neither  was 
the  gift  or  provision  under  which  all  the  plaintiffs  claim,  that 
contained  in  the  14th  clause;  and  that  if  the  gift  to  Joseph 
Westerman  was  contingent  or  conditional,  so,  to  the  same 
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extent  and  in  the  same  manner,  was  the  gift  or  provision  1847. 
imder  which  all  the  plainti£b  daim  contingent  or  conditionaL 
Upon  the  words,  "Now,  if  it  should  please  God  to  take 
away  both  Ann  and  John  under  age,  or  without  leaving 
lawful  issue,"  the  testator  intended  the  gift  or  provision 
under  which  all  the  plainti£b  claim,  to  depend  as  much,  and 
in  the  same  manner,  as  he  intended  his  gift  to  Joseph 
Westerman  to  depend  on  them.  What  then  did  the  tes- 
tator mean  by  these  words,  and  what  is  their  effect?  for 
that  is  the  question — a  question  not  capable  of  being 
properly  considered,  without  inquiring  what  interests  John 
and  Ann,  or  at  least  what  interest  John,  took  imder  the 
will  in  the  real  estate.  For,  if  John,  under  the  will, 
(whether  legally  or  equitably)  took  for  life  only,  or  took  a 
fee  simple,  absolute  or  base — a  fee  simple,  defeasible  or  not 
defeasible,  by  or  under  an  executory  devise  or  a  condi- 
tional limitation,  the  suit  fails,  since  John  did  not  die 
under  age — once  he  did  leave  issue  living  at  his  death,  and 
since  upon  the  hypotiiesis  of  John  not  taking  in  tail,  a  pro- 
vision to  take  effect  upon  the  failure  of  the  respective  issue 
of  him  and  Ann  at  an  indefinite  period,  must,  I  suppose,  be 
treated  as  void.  AccOTdii^ly,  the  plaintiffs'  ooimsel  have 
contended,  that,  under  the  will,  John  was,  at  the  time  of 
his  death,  legally  or  equitably,  tenant  in  tail;  and  that 
Ann  having,  in  John's  lifetime,  died  a  minor,  without 
having  been  married,  the  gift  or  provision  in  favour  of 
Joseph  Westerman,  in  the  13th  clause,  and  the  gift  or  pro- 
vision under  which  the  plaintiffs  claim  in  the  14th  clause, 
were  gifts  or  provisions  by  way  of  remainder  immediately 
expectant  on  the  determination  of  that  estate  tail,  by  the 
failure  (whensoever  happening)  of  the  issue  of  John;  and 
perhaps,  if  the  words  "  under  age  or  "  had  not  formed  part 
of  the  passage  already  quoted,  but  had  been  omiitted,  the 
proposition  would  be  clearly  true.  But  the  three  words  be- 
ing where  they  are,  is  the  proposition  true?  To  this  the 
answer  may  possibly  be  affected  materially  by  the  consider- 
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1847.        ation  of  the  state  of  the  title,  as  it  would  have  been  if  John^ 
having  survived  (as  he  did  survive)  the  testator,  had  died 
(as  he  did  not  die)  a  minor.     In  such  a  condition  of  cir- 
cumstances,! think  that  Ann,  whether  attaining  or  not  attain- 
ing twenty-five,  whether  surviving  or  not  surviving  John, 
could  not,  under  the  12th  clause  or  otherwise,  have  claimed 
against  the  issue  of  John ;  and  that,  upon  authority  at  least, 
if  not  upon  principle  and  reason  as  well  as  authority,  the 
plaintiils*  title  could  not,  before  or  after  Ann's  death,  have 
been  asserted  to  the  exclusion  of  the  issue  of  John,  or  in 
preference  to  that  issue.     In  speaking  of  authority,  I  refer 
particularly  to  SoweU  v.  Garrett{a\  Fairfield  v.  Morgan{b\ 
Denn  v.  Kmneyi{c\  Right  v.  Day{d)y  and  otlier  cases  of  a 
like  kind. 

Still,  however,  ought  the  will  to  be  construed  as  exhibit- 
ing an  intention,  effectual  at  law  or  in  equity,  that,  upon  the 
total  failure  of  the  issue  of  John,  whensoever  happening,  or 
upon  the  total  failure  of  Ann's  issue  and  also  of  the  issue 
of  John,  whensoever  happening,  the  gift  or  provision  under 
which  the  plaintiffs  claim  should  take  effect  in  possession? 
Upon  tliat  point,  or  any  other  that  the  defendants'  counsel 
may  think  material,  I  wish  to  hear  them.  All  that  I  have 
said  (so  far  as  it  goes)  being  in  their  favour. 

Mr.  Rtissell  and  Mr.  Elmsleyj  for  the  defendants. — The 
word  "oi^'  in  the  13th  clause  must  be  read  as  "and."  The 
testator  could  not  be  presumed  to  have  contemplated  the 
disinheriting  of  the  issue  of  his  children  John  and  Ann  if 
they  died  under  age,  and  this  must  be  held  to  have  been 
the  testator's  intention  if  the  Court  adheres  to  the  con- 
struction of  "or"  as  a  disjunctive  particle.  This  consi- 
deration is  sufficient  to  induce  the  Court  to  read  the  13th 
clause  as  if  "and"  were  put  in  the  place  of  "or."     [They 

(a)  Moore,  422,  pi  590 ;  S.C,  (h)  2  N.  R.  38. 

nom.    SouOe  v.    Gerrard.    Cro.  (r)  9  Eiwt,  366. 

Eliz.  525.  (d)  16  Etist,  67. 
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cited    Glover  v.  MonckUm  (a),    and   KeUif  v.  Fowler  (6}»      ^  1847. 
They  also  cited  Luxford  v.  Cheehe  (c),  and  Jones  v.  West^ 
comb  {d)y  and  distinguished  Brownsword  v.  Edwards  (e) 
from  the  present  case  (/).] 

Mr.  Wray  for  the  Attorney-General. 

The  Vice-Chanckllob: — 

I  doubt  much  whether,  without  varying  in  some  degree 
the  hmguage  of  the  will,  such  a  case  could  be  sent  to  a 
Court  of  law  as  it  would  give  an  opinion  upon.  I  cannot 
dismiss  the  bill  without  having  the  benefit  of  such  an  opinion. 
It  will  require  a  carefiil  hand  to  alter  this  will  enough  and 
not  too  much. 

A  case  was  accordingly  settled,  stating  the  will,  with 
slight  alterations  so  as  to  make  the  limitations  clearly  legal, 
and  the  facts  of  the  case,  with  three  questions  for  the  opin- 
ion of  the  Court  of  Common  Pleas,  as  follows : — 

First,  Whether  the  devisees  of  John  Westerman  the  son 
had  any  and  what  estate  in  the  hereditaments,  devised  or 
affected  by  the  said  will  of  John  Westerman  the  father,  or 
any  and  which  of  them. 

Second,  Whether,  in  the  events  that  had  happened,  Jo- 
seph Westerman  had  any  and  what  estate  under  the*  1 3th 
clause  of  the  said  will  of  the  said  John  Westerman  the 
father,  in  the  cottages  and  cart-house  built  on  the  waste, 
occupied  by  Robert  Metcalf  and  others,  with  their  appur- 
tenances. 

Third,  Whether,  in  the  events  which  had  happened,  any 

(a)  3  Bing.  13.  last  edition  of  Feame^s  Contingent 

Qf)  3  Bro.  P.  C.  299.  Remainders,  and  read  an  extract 

(c)  3  Lev.  125.  from  the  Original  View  of  Execu- 

(d)  Pre.  in  Chanc.  316.  tory  Interests,  by  the  editor,  Mr. 

(e)  2  Yes.  sen.  243.  Josiah  W.  Smith  (Fea.  Con.  Rem. 
(/)  His  Honour  referred,  in      yoI.  2,  p.  356),  as  bearing  on  the 

terms  of  commendation,  to  the      present  case. 
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1847.^  and  what  person  or  persons  other  than  Joseph  Westerman 
and  the  devisees  of  the  said  John  Westerman  the  son,  had 
or  had  had  any  and  what  power  of  selling  or  appointing 
any  and  what  estate  in  any  and  what  part  of  the  heredita- 
ments devised  or  affected  by  the  said  wiU  of  the  said  John 
Westerman  the  father. 

The  cajse  was  argued  before  the  Court  of  Common  Pleas, 
in  Trinity  Term,  1848,  by  Mr.  MaUns  and  Mr.  J.  T.Hum- 
phrtfy  for  the  plaintiffs,  and  by  Mr.  Elmsl^,  for  the  defend- 
ants (a). 

The  Judges  returned  the  following  certificate  of  their 
opinion: — 

Ist.  '^That  the  devisees  of  John  Westerman  the  son  have 
an  estate  in  fee  simple  in  all  the  hereditaments  devised  or 
affected  by  the  will  of  John  Westerman  the  father. 

2ndly.  "  That,  in  the  events  that  have  happened,  Joseph 
Westerman  has  not  any  estate  under  the  13th  clause  of  the 
said  will  of  the  said  John  Westerman  the  fiither  in  the 
freehold  cottages  and  cart  house  built  on  the  waste,  occupied 
by  Bobert  Metcalf  and  others,  with  the  appurtenances. 

Srdly.  ^^  That,  in  the  events  which  have  happened,  no 
person  or  persons,  other  than  the  devisees  of  John  Wester- 
man the  son,  has  or  have  any  power  of  selling  or  appoint- 
ing, or  any  estate  in,  the  hereditaments  devised  or  affected 
by  the  said  will  of  the  said  John  Westerman  the  fiither. 

"Thomas  Wilde, 

"T.   COLTMAN, 

"C.  Cbbsswell, 
"  December  6, 1848/'  "E.  V.  Williams.'' 


(a)  This  cose  is  rqx)rtcd  fully      to  the  legal  estate,  is  set  out  at 
in  6  €.  B.  819->846.     The  will,      length  in  that  report. 
as  altered  to  avoid  all  question  as 
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The  csBe  now  came  on  (m  fnrth^  direetioDt.  .  i^^* 

Mr.  MaUns  and  Mr.  J.  T.  Humphry  for  the  phuntiffs. 
— ^The  opuiion  of  the  Court  of  Common  Pleas  is  entirely 
against  the  decision  of  Lord  Hardwicke  in  Broumsword  v.  g^  j^gf,^ 
Edwards{a).  That  has  generally  been  cited  as  a  case  in 
which  IfO!rd  jETonftmcAd  changed  the  word  ^^and"  into  ^^or" 
— ^an  intention  which  he  distinctly  disclaimed  in  the  latter 
portion  of  his  judgment.  His  L(Mrdship  drew  a  distinc- 
tion between  cases  in  which  the  first  limitation  was  in  fee^ 
and  those  in  which  it  was  in  tail,  holding  that,  in  limita- 
tions of  the  former  kind,  such  a  change  might  be  made^ 
but  not  in  the  latter.  Now,  according  to  his  mode  of  con- 
struction in  that  case,  the  limitation  in  the  present  will 
would  read  thus:  ^^  Now,  if  it  should  please  God  to  take 
away  both  Ann  and  John  under  age  and  unthaut  issue,  or 
afterwards  without  leaving  lawfid  issue/'  interpolating  the 
words  "and  without  issue"  and  " afterwards."  This  con- 
struction would  not  defeat  the  issue  in  either  event,  and 
would  make  it  a  gift  over  on  failure  of  issue  generally,  and 
so  give  the  plaintiffs  the  remainder  in  fee  upon  the  deter- 
mination of  the  estates  taiL 

This  view  of  Brcwnswcrd  v.  Edumrds  is  adopted  by  Mr. 
Feame(i),  although  this  case  is  differentiy  stated  by  him 
at  p.  506,  and  by  some  other  text  writers. 

Thus  Lord  Hardwickis  judgment  is  a  distinct  authority 
for  the  plaintiffi,  and,  it  is  submitted,  will  induce  the  Court 
to  send  the  case  for  the  opinion  of  another  Court  of  law. 

Mr.  Russell  and  Mr.  EbmUy^  for  the  defendants,  asked 
the  Court  to  decide  the  case  upon  the  opinion  already 
taken.  They  cited  Denn  d.  WUkiM  v.  Keneys  (c),  and  East- 
man V.  Baker  (d). 

(a)  2  Yes.  sen.  243.  (c)  9  East,  366. 

lb)  Cont.  Rem.  526.  Id)  1  Taunt.  174. 
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1849.  The  VICE-CHANCELLOR,  after  observbg  on  Eashnan  v. 

Baker  and  Fairfield  v.  Morgan  {a\  said,  that,  as  this  was  a 
case  of  difficulty  and  doubt,  it  was  proper  to  accede  to  the 
plaintiffs'  request. 

A  case  similar  to  that  which  had  been  sent  to  the  Court 
of  Common  Pleas,  with  the  same  questions  thereon^  was 
directed  to  the  Comt  of  Exchequer. 

The  case  was  argued  in  Hilary  Term,  1850,  and  stood 
over  until  Hilary  Term,  1851. 

The  Barons  of  the  Exchequer  gave  their  certificate  in 
this  case  as  follows  (b) : — 

<^  We  have  heard  this  case  argued  by  counsel,  and  have 
considered  it,  and  are  of  opinion, 

let  "  Tliat  the  devisees  of  John  Westerman  the  son  liave 
jio  estate  in  the  hereditaments  devised  or  affected  by  the 
said  will  of  John  Westerman  the  father. 

2nd.  **  That,  in  the  events  which  have  hai)pcncd,  Joseph 
Westerman  has  an  estate  in  fee  in  remainder  in  the  tene- 
ments comprised  in  the  13th  clause. 

3rd.  *'  That,  in  the  events  that  have  happened,  the  trus- 
tees have  the  power  of  sale  of  the  other  tenements  not 
comprised  in  the  13th  clause. 

"Fbedk.  PoUiOck, 
"J.  Parks, 
"E.  II.  Alderson, 
"T.  J.  Platt/' 

1S51. 
April  25M.        The  case  now  came  on  ag<un  upon  further  direction^j. 

(a)  2  N.  R.  3S.  The  learned  Baron,  after  stating 

{h)  The  Reporters  have  been  the  will  and  circumstances  of  the 

furnished  with  a  copy  of  the  short-  case,  proceeded  thus : — 

hand  writer^s  note  of  observations  ^*  The  first  point  to  be  deter- 

made  by  Mr.  Baron  Parke  in  de-  mined  is,  what  estate  John  Wes- 

liveringthejudirmont  of  the  Court,  tcmian  the  son   took  under   tho 

on  thcllthof  Janua]7,  1851.  llth,  I2th,  and  13th  section^^  of 
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Mr.  Malins  and  Mr.  J, 
plaintifis. 


T.  Humphry  appeared  for  the         IS'^I. 


the  will.   Now,  from  the  11  th  sec- 
tion, it  is  clear  the  testator  intend- 
ed his  son  John  should  take  more 
than  an  estate  for  life,  for  he  pro- 
hibits his  heirs  from  selling;  and 
he  must  mean  his  heirs,  therefore, 
should  have,  before  they  could  seD. 
^^  The  only  question  on  this  part 
of  the  case  is,  what  estate  the  tes- 
tator intends?   We  think,  as  he 
prohibits  John's  heirs,  to  the  third 
generation,  from  selling  or  mort- 
gaging any  part  of  the  estate  in 
the  possession  of  the  testator,  EUb, 
and  Smith,  he  meant  that  his  son 
and  the  third  generation  of  his 
hdrs  should  succeed  to  hb  real 
estate;  and  this  expression  is  equi- 
valent to  that  of  ^  heirs  lawfully 
begotten,*    which,    according    to 
Nanfan  v.  Legh  (7   Taunt.  85) 
creates  an  estate  tail.    The  testa- 
tor, in  like  manner,  debars  John 
and  his  heirs  from  selling  the  cot- 
tages with  the  cart-house  built  on 
the  waste,  in  the  possession  of  Hal- 
liday,  Hobson,  and  others,  it  being 
his  desire  that  they  should  be  kept 
in  the  Westerman's  name.     We 
think  the  testator  meant,  by  using 
the  words  ^in  like  manner,'  that 
the  same  class  of  heirs,  that  is, 
heirs  of  the  third  generation,  are 
to  enjoy  the  cart-house,  &c.,  as 
before  mentioned;   and  to  carry 
into  efiect  tliis  desire,  the  cottages 
are  to  be  kept  in  the  Westerman's 
name.   If  those  words  stood  alone, 
uninfluenced  by  the  context,  the 
estate  tail  in  that  property  would 
be  an  estate  in  tail  male;  but 
the    subsequent    provision    may 


qualify  the  meaning  of  this  ex- 
pression. 

**  The  next  ckose  provides,  that 
if  John  dies  without  leaving  law- 
ful issue,  the  estate  left  to  John 
shall  go  to  Ann,  subject  to  the 
same  limitation,  and  shews  the  in- 
tent that  Ann  should  have  a  simi- 
lar estate  also ;  but  the  devise,  that 
the  estate  should  be  kept  in  Wes- 
terman's  name,  cannot  be  accom- 
plished in  her  case  by  giving  her  an 
estate  in  tail  male ;  and  if  John  were 
held  to  have  an  estate  in  tail  male, 
the  consequence  would  follow,  that 
John's  daughter  would  be  passed 
over  in  favour  of  John's  sister,  and 
this  is  inconsistent  with  the  words, 
that  one  should  have  the  estate  in 
like  manner  as  the  other.  These 
words  naturally  mean,  the  same 
estate  in  general  bemg  given  to 
both,  and  the  word  male,  in  order 
to  put  both  upon  the  same  footing, 
as  clearly  intended,  is  to  be  con- 
strued to  mean  family,  or  right 
line.  But  whether  John  takes  an 
estate  in  tail  male,  or  an  estate 
tail  general,  in  the  events  which 
have  happened,  is  not  material  to 
be  considered.  We  think  he  took 
an  estate  tail  of  some  kind. 

'^The  next  clause  creates  the 
great  difficulty  in  the  case:  'Now, 
if  it  should  please  Crod  to  take 
away  both  Ann  and  John  under 
age,'  that  is,  under  twenty-five, 
'  or  without  leaving  lawful  issue,  I 
give  and  bequeath  to  my  brother 
Joseph  Westerman,  and  his  heu^, 
for  ever,  all  those  cottages  and 
cart-house,  built  on  the  waste,  oc- 
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Mr.  Russell  and  Mr.  Ehmhy  for  the  defendants. — The 
opinions  of  the  Judges  of  the  Court  of  Common  Pleas  and 


f.^ 


.  ^jipied  by  Robert  Metcalf  and 
Others,  with  their  appurtenances/ 
Is  the  word  'or'  to  be  under- 
stood aocordmg  to  its  grammati- 
cal meaning,  or  as  the  copulative 
*'ca»d'  f  If  the  former,  then  these 
particular  lands  would  go  to  Jo« 
sephWestermaninlee;  if  the  lat- 
ter, then  his  remiunder  would  be 
defeated. 

^^1£  the  estate  had  been  given 
to  John  and  his  heirs,  &c.,  there 
are  many  cases  which  shew  that 
*'or^  would  be  read  as  ^omi,'  so  as 
to  save  the  estate  to  the  issue  of 
John  and  Ann  if  they  married 
and  died  before  twenty-five.  But 
here  the  first  gift  is  of  the  estate 
tail,  according  to  our  view  of  it, 
and  not  a  fee.  And  it  is  contend- 
ed for  the  pLunti£i,  upon  the  au- 
thority of  Lord  Hardmcke^  in  the 
case  of  Broumaword  v.  Eduxtrdg 
(2  Yes.  sen.  248),  that  that  cir- 
cumstance makes  a  material  dif- 
ference, and  that  the  word  *or' 
ought  to  be  read  in  its  ordinary 
sense.  Objections  have  been  taken 
to  the  opinion  of  Lord  Hardwicke^ 
and  it  has  been  said,  that  he  went 
so  far  in  that  case  as  to  hold  that 
and  ought  to  be  changed  into  or, 
for  the  purpose  of  obtaining  a  re- 
sult the  absolute  opposite  to  that 
for  which  the  converse  alterations 
had  been  made  in  the  cases  before 
referred  to.  That  is  stated  in  a 
learned  and  excellent  book  (1 
Jarm.  on  Wills,  447),  and  is  also 
mentioned  by  Feame  (Feame  on 
Con.  Rem.  506),  and  by  Lord 
Brougham  in  giving  judgment  in 


the  case  of  Malcolm  v.  Tajflor  (2  ^^^^U^.  ^ 
My.4»*.447).  ' 

'^  In  Browntword  v.  EdvMordg^ 
the  estate  was  devised  to  trustees 
until  John  Brownsword  should  at- 
tain twenty-one,  and  if  he  should 
live  to  attain  twenty-one,  or  have 
issue,  then  to  John  Brownsword 
or  the  heirs  of  his  body;  but  if  he 
lAould  happen  to  die  before  twen- 
ty-one, and  without  issue,  then 
over.  Lord  AartficneAtf  says,  there 
is  no  necessity  to  alter  or  to  supply 
words,  for  there  was  a  plain  natu- 
ral construction  upon  the  words, 
^  if  the  said  John  should  happen 
to  die  before  twenty-one,  and  also 
should  happen  to  (tie  without  is- 
sue.* That  is  the  way  he  con- 
strues them,  which  makes  the  dy- 
ing without  issue  to  go  through 
the  whole,  and  answer  the  intent 
of  the  testator.  It  appears,  there- 
fore, to  have  been  a  mistake  to 
attribute  that  alteration  in  the 
words  of  the  will  to  Lord  Hard" 
wieke.  What  is  said  by  his  Lord- 
ship seems  to  be  perfectly  correct. 

"With  respect  to  the  other 
part  of  Lord  Hardwicke's  judg- 
ment, we  consider  it  as  an  autho- 
rity upon  which  we  ought  to  act. 
The  disposition  of  Courts  should 
always  be  to  abide  by  the  words 
of  a  will  and  read  them  in  their 
ordinary  grammatical  sense.  If 
we  do  so  in  this  case  and  make  no 
alteration  whatever,  it  is  possible 
we  may  disappoint  what  we  may 
conjecture  to  have  been  one  in- 
tention of  the  testator,  (because  it 
is  a  reasonable  intention  to  enter- 
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of  the  Exchequer  being  at  variancey  the  defendants  are  en- 
titled to  ask  that  the  opinion  of  the  Court  of  Queen's  Bench 
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tain,)  that  is,  to  give  a  benefit  to 
the  iMue,  if  their  parents  should 
die  under  twenty-five;  but  we 
are  sure  of  cariTing  into  effect  a 
manifest  and  declared  intention  of 
the  testator,  to  give  the  remainder 
over  to  Joseph  on  the  determina- 
tion of  the  estate  taiL  On  the 
other  hand,  if  we  change  or  into 
and^  and  for  the  purpose  of  eff- 
ing the  conjectured  intention  to 
give  a  benefit  to  the  issue  on  the 
death  of  their  parents  respectiyely 
under  twenty-five,  we  defeat  the 
clear  and  manifest  intention  to 
gire  a  remainder  to  Joseph  on 
failure  of  the  issue  of  John  and 
Ann,  and  cause  an  intestacy  as  to 
that  remaindef,  a  circumstance 
that  ought  always  to  be  avoided. 

"  We  think,  therefore,  that  we 
are  more  likely  to  carry  into 
effect  the  intention  of  the  testator 
by  not  departing  firom  the  words 
of  the  will  and  that  sound  rule  of 
construction. 

^^If  the  first  limitation  had 
been  to  John  and  his  heirs,  and 
if  he  should  die  under  twenty- 
five,  or  without  issue,  then  to 
Joseph,  we  should  have  felt  our- 
selves bound  by  the  numerous 
authorities  on  that  subject,  to  hold 
that  the  disjunctive  or  must  be 
construed  as  the  conjunctive  and. 
But  as  none  of  the  authorities 
apply  to  an  estate  tail,  and  we 
have  Lord  Hardwicke's  high  au- 
thority for  distinguishing  such  a 
case,  we  are  of  opinion  we  ought 
to  do  so,  and  abide  by  the  ordi- 
nary sense  of  the  words.    And  if 


in  this  case  any  change  in  the  lan- 
guage should  be  made,  the  one 
which  would  be  most  likely  to 
e^t  the  presumed  and  declared 
intention  of  the  testator  would  be 
to  read  the  words  as  if  they.had 
been — *  And  if  it  shall  please  God 
to  take  away  both  John  and  Ann 
under  age,  or  at  any  time,  without 
issue.*  By  so  reading  it,  the  issue 
would  take  if  their  parents  had 
died  under  twenty-five,  and  Jo- 
seph succeed  on  the  determination 
of  the  estate  tuL  But  if  this 
cannot  be  done,  we  think  we 
should  make  no  change  at  aU,  and 
by  so  doing  we  are  much  more 
likely  to  construe  the  will  accord- 
ing to  the  testator's  intent  than  by 
altering  *  or  *  into  '  andJ^ 

*^The  next  question  is,  what 
becomes  of  the  remainder  upon 
the  estate  tail  which  did  not  pass 
to  Joseph  under  the  13th  clause  ? 
The  direction,  that  all  that  is  lefl 
shall  be  immediately  sold,  would 
include  the  remainder.  All  that 
is  left  comprises  the  residue,  and 
the  direction  to  sell,  does  not  ex- 
clude the  supposition,  that  it  was 
meant  to  comprise  in  it  the  rever- 
sion of  the  estate  tail. 

^  The  case  of  Roe  d.  Jame$  v. 
AvU^  (4  T.  B.  605),  in  which 
that  circumstance  was  considered 
as  a  ground  for  excepting  the  re- 
version, must  be  considered  as 
overruled  in  Church  v.  Aftmdfy, 
15  Yes.  403,  and  in  Mostyn  v. 
ChampneySi  1  Scott,  293,  1  Ding. 
N.C.341. 
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1851,  ^  should  be  taken,  especially  as  the  authorities  are  conflict - 
ing,  there  being  Fairfield  v.  Morgan{a)  on  one  side,  and 
Brawnsword  v.  Edwards  (b)  on  the  other. 

[They  also  referred  to  Glover  v.  Monckton  (c),  Doe  d. 
Smith  V.  fVebder(d),  Price  v.  Hunt  {e)."] 

The  Vice-chancellor  referred  to  Jones  v.  Westcombe  {/), 
and  Murray  v.  Jones  {g). 

Mr,  fr.  M.  James  appeared  for  the  Attorney- General, 

The  Vice-Chancellob: — 

I  am  of  opinion,  that  John  was  tenant  in  tail  in  this  sense 
— that  he  was  either  tenant  in  tail  general  or  tenant  in  tail 
male^  with  remainder  to  himself  in  tail  general  It  is  im- 
material which  of  these  two  constructions  is  the  right  one, 
because  in  neither  event  could  his  estate  be  exhausted  .is 
long  as  there  was  any  issue  of  him  existing. 

I  think  that  the  estate  limited  to  Ann  was  limited  in  a 
similar  manner. 

And  on  the  authority  of  Broumsword  v.  Edwards^  and 
Murray  v.  Jonesj  and  other  cases,  I  am  of  opinion,  that  the 
testator  in  the  13th  and  14th  clauses  of  the  will  has  but  in- 
accurately expressed  that  he  disposed  of  everything  after 
the  failure  of  the  limitations  contained  in  the  prior  clauses, 
in  whatever  manner  they  might  fail.  As  they  failed,  I 
think  that  the  limitations  over,  comprised  in  the  13th  and 
14th  clauses,  took  effect. 

Agreeing  in  substance  with  the  Court  of  Exchequer,  I 
decline  to  send  a  case  for  the  opinion  of  another  Court  of 
law, 

(a)  2  N.  R.  38.  (e)  PoUexfen,  645. 

{h)  2  Ve«.  sen.  243.  (/)  Pre.  in  Ch.  316. 

(c)  3  Bing.  13.  .    (^)  2  V.  &  B.  313. 
id)  1  B.&Ald.  518. 
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Clark  v.  Cook.  Feb.  im. 

J.  HIS  was  a  suit  for  the  redemption  of  a  mortgage.  A  husbandand 

By  the  mortgage  deed,  dated  the  23rd  of  May,  1835,  ^d^nowledged 

acknowledged  under  the  Act  for  abolishing  fines    and  ^^{Jg^f  ^" 

recoveries,  James  Burden  and  Ann  his  wife,  in  consider-  wife  to  a  mort- 

ation  of  1202.  due  to  the  defendant  from  James  Burden,  of  trust,  the 

demised  freehold  estates  (to  which  the  husband  and  wife  were  ^w  t^^^ts 

entitled  in  right  of  the  wife,  during  the  life  of  the  latter),  to  ^^  profits  in 

the  defendant  William  Cook,  for  ninety-nine  years,  if  the  certain  pre- 

wife  should  so  long  live,  upon  trust,  from  time  to  time,  to  MinAM^'andof 

receive  the  rents,  issues,  and  profits  of  the  property,  and  ^  mw^T 

by,  with,  and  out  of  the  same,  or  any  part  thereof,  pay  and  debt,  and  then 

discharge  the  annual  or  other  premiums  which  should,  for  the  principal, 

the  time  being,  become  payable  for  keeping  the  messuages  J^^d  off  "^* 

or  tenements  and  other  buildings  thereby  demised,  insured  J^wk*^* 

from  loss  or  damage  by  fire,  pursuant  to  the  covenant  on  fit  of  the  In- 

the  part  of  the  said  James  Burden  thereinafter  contamed ;  ^hm,  in  a 

and  also  in  respect  of  a  certain  policy  of  insurance  therein-  dcmptio^in- 

after  covenanted  by  James  Burden  to  be  effected  on  the  Btitut4Ml  by  the 

life  of  Mrs.  Burden;  and  then  upon  trust,  that  the  de-  insolvency  a- 

fendant,  his  executors,  administrators,  and  assigns,  should,  moS^i^, 

by,  with,  and  out  of  the  same  rents,  issues,  and  profits,  in  *****  *^«  J*tter 
•^  Mr  '         was  chargeable 

the  first  place,  retain  and  satisfy  unto  and  for  himself  and  with  the  sar- 

themselves,  interest  on  the  above-mentioned  sum  of  120/.;  wUchhe%r. 

and,  in  the  next  place,  should  apply  the  residue  in  or  JJ^^^^,,^' 

towards  payment  and  dischai^e  of  so  much  of  the  prin-  ^^  insolrent's 

\.     ^^,  1  ij  /.  ..  .         wife  for  her 

dpal  sum  of  12021,  as  the  same  would  from  time  to  tune  maintenance, 

extend  to  pay,  until  the  whole  sum  of  120i  and  inter-  ^JJubS^by 
est  should  be  thereby  or  otherwise  fully  paid  and  dis-  Sturffisy. 

.     .  n    \  Champneya 

charged ;  but  such  appropriation  of  the  rents  was  not  to  not  extending 

be  obligatory  on  the  defendant,  his  executors,  adminisp-  Burihere^ 

.ing  ground 
for  supposing 
that  the  Court  would  hare  made  such  a  proTision  for  the  wife,  the  Court,  although  the  b^ 
lance  was  found  against  the  mortgagee,  decreed  payment  without  coffts. 
VOL.  III.  Z  1>.  <i.  ». 
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1849.^  trators,  and  assigns.  The  deed  also  contained  a  power  of 
sale,  and  a  declaration  that  the  defendant,  his  executors, 
admimstrators,  and  assigns,  should  stand  possessed  of  the 
proceeds  of  the  sale  upon  trust,  after  deducting  their  costs, 
charges,  and  expenses,  to  retain  the  sum  of  1202.  and  inter- 
est, and,  after  payment  and  satisfaction  thereof,  to  pay  the 
surplus  (if  any)  of  the  said  trust  monies  unto  Mr.  Burden, 
if  then  living;  but  if  dead,  then  unto  Mrs.  Burden,  or  her 
executors  or  administrators.  And  there  was  a  clause  pro- 
viding for  the  cesser,  of  the  term  on  satisfiaustion  of  the 
sums  secured  by  the  deed. 

No  insurance  was  effected  on  the  wife's  life,  as  contem- 
plated by  the  mortgage. 

On  the  7th  of  August,  1840,  the  husband  presented  his 
petition  to  the  Court  for  the  Belief  of  Insolvent  Debtors 
to  be  discharged ;  and  on  the  20th  of  August,  the  usual 
vesting  order  was  made  by  that  Court  On  the  9th  of 
December,  1840,  the  defendant  was  appointed  assignee  of 
the  insolvent's  effects. 

The  defendant  had,  on  and  after  the  6th  of  April,  1841, 
received  from  some  of  the  tenants  of  the  demised  property 
the  rents  payable  by  them.  Other  parts  of  the  rents  were 
paid  by  the  tenants  to  the  insolvent's  wife,  but,  as  the  de- 
fendant stated  by  his  answer,  without  having  received  any 
order,  permisnon,  or  direction  from  him  so  to  do. 

Mrs.  Burden  died  on  the  31st  of  August,  1846,  and 
her  husband  on  the  17th  of  February,  1847. 

At  the  original  hearing,  the  usual  accounts  were  directed 
to  be  taken,  including  an  accomit  of  what  the  defendant 
might  have  received,  but  for  his  wilful  neglect  and  default, 
in  respect  of  the  rents  of  the  mortgaged  premises 

By  the  defendant's  state  of  facts  and  discharge,  taken 
into  the  Master's  office  under  the  decree,  it  was  stated,  that, 
afler  Michaelmas  1840,  the  insolvent  and  his  wife  entered 
into  possession  of  one  of  the  closes  of  land  comprised  in 
the  mortgage,  and  applied  the  profite  for  the  maintenance 
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of  the  wife;  and  that  afterwards  the  close  was  let  by  Mrs.  1849. 
Burden,  who  received  the  rent  of  162.  per  annum,  and 
applied  it  for  her  maintenance.  As  regarded  one  sum  of 
money  received  in  respect  of  rent  of  part  of  the  mortgaged 
premises,  the  defendant  admitted,  that,  on  the  tenant  re- 
quiring the  defendant's  receipt,  he  gave  the  receipt  to  Mrs. 
Burden,  and  allowed  her  to  receive  the  sum  for  her  main- 
tenance. 

The  Master  found  that  nothing  was  due  to  the  defendant 
upon  his  mortgage,  and  that  there  had  come  to  the  hands 
of  the  defendant,  or  to  the  hands  of  some  person  or  persons 
by  his  order  and  for  his  use,  in  respect  of  the  rents  and 
profits  of  the  premises  comprised  in  the  mortgage,  several 
sums  of  money,  amounting  to  120/.  I2s.  (being  the  amount 
actually  admitted  to  have  been  received);  and  that  several 
sums  of  money,  amounting  together  to  18121  Is,  6^,  might 
have  come  to  the  hands  of,  and  been  received  by,  the  de- 
fendant, or  to  the  hands  of  some  person  or  persons  by  his 
order  or  for  his  use,  or  but  for  his  wilful  default,  over  and 
above  and  exclusively  of  the  said  sum  of  120/.  12^. 

These  sums  included  the  amounts  which  had  been  re- 
ceived by  Mrs.  Burden. 

To  this  report  the  defendant  took  several  exceptions. 

The  fourth  exception  was,  for  that  the  Master  had  not 
allowed  to  the  defendant,  by  way  of  discharge,  several  sums 
of  money  which  were  applied  for  the  maintenance  of  Ann 
Burden,  out  of  the  rents  and  profits  of  the  messuages, 
lands,  and  hereditaments  comprised  in  the  mortgage  of 
1835,  as  mentioned  in  the  defendant's  state  of  fiu^ts  and 
discharge  laid  before  the  Master. 

Mr.  Bixcan  and  Mr.  Can^nen,  in  support  of  the  exception, 
cited  Sturgis  v.  Champneys  (a),  Freeman  v.  Fcdrlie  (i),  and 
Newenham  v.  Pemherton  (c). 

(a)  5  My.  &  Cr.  97.        (h)  3  Mer.  24.  (c)  1  De  G.  &  S.  644. 

Z2 
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184«.  Mr.  Russell  and  Mr.  fVUlcock  for  the  plaintiff  were  not 

called  upon. 

The  Vice-Chancbllob  : — 

I  shall  always  be  glad  to  follow  Sturgis  v.  Ckampneys; 
but  the  most  rigid  adherence  to  the  principles  involved  in 
that  decision  does  not  compel  me  to  differ  from  the  Master 
in  the  present  case.  I  have  not  sufficient  materials  before 
me  to  enable  me  to  say  that  the  Court  would  have  done 
for  this  lady  what  the  mortgagee  did ;  and  I  cannot  say 
that  the  mortgagee  was  entitled  of  his  own  authority  to 
make  to  her  the  allowance  which  he  did  out  of  the  rents. 
He  must  bear  the  burthen  of  his  own  charity.  I  think  that 
the  Master  was  right,  and  I  am  sorry  for  it.  The  excep- 
tions must  be  overruled. 


The  cause  then  came  on  for  fiuther  directions. 

Mr.  Russell  and  Mr.  WWcock  for  the  plaintiff  contended, 
that,  as  the  confirmation  of  the  report  would  turn  the 
balance  of  the  accounts  in  &vour  of  the  mortgagor,  the 
mortgagee  must  pay  the  costs. 

The  Vicb-Chancelloe  : — 

I  cannot  help  suspecting  that  the  wife  might  have  had 
all  that  has  been  paid  to  her  if  a  proper  application  had 
been  made  to  the  Court.  It  is  a  hard  and  peculiar  case, 
and  there  must  be  no  costs  on  either  side. 
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1849. 


Daniell  v.  Daniell.  ^*^^^  '^^ 

&  16M. 

Susanna  OER,  by  her  will,  dated  the  17th  of  De-  Ategtatrixin 
cember,  1844,  bequeathed  aa  follows :— **  To  the  three  chU-  iiuJ^^V 
dren  of  my  niece,  Fanny  Waring,  the  sum  of  500/.  each."  !?fo"Jhe*thJ^* 

By  the  decree  made  in  a  suit  instituted  to  administer  the  children  of  my 
•  niece  P  W 

estate  of  the  testatrix,  it  was  referred  to  the  Master^  among  the  sum  of ' 

other  things,  to  inquire  and  state  to  the  Court  what  legacies  ^Jf  ^J^^ 

had  been  bequeathed  by  the  will.  ^  will. 

In  reference  to  the  above  bequest,  the  Master  reported  three  children 

that  he  found,  that,  on  the  14th  of  January,  1825,  Frances  S^itrix^^ew. 

Grace  Waring,  the  niece  of  the  testatrix,  and  in  this  will  ^'  ^-  ^^  V, 

described  as  her  niece  Fanny  Waring,  then  a  spinster,  in-  six  other 

termarried  with  Henry  Waring  the  elder ;  and  that,  at  the  the  b^  of 

date  of  the  first  will  of  the  testatrix  after  mentioned,  there  S^^t^^tTw  ™ 

had  been  and  were  then  living  three  children,  namely,  was  informed. 

Thomas  Waring,  Mary  Louisa  Waring,  and  Elizabeth  in  1836, 1842, 

MaryWMbg.  '^^ 

That  the  testatrix,  at  the  time  of  makimr  her  first  will  ^^^  ^\^^*', 
'  ,  ®      ,  BucoesBiTelv 

after  mentioned,  knew  that  her  niece,  the  said  Frances  revoking  the 

Grace  Waring,  had  such  three  children  and  no  more.  of  which't^ 

That  in  the  year  1831  the  testatrix  made  her  first  will,  J^^"^ 

whereby,  among  other  pecuniary  legacies,  she  gave  and  be-  tl»e  same 

queathed  as  follows : — ^^  To  the  three  children  of  my  niece  that  the  be-   ' 

Fanny  Waring,  500i  each."  2?l?of  ^844* 

That,  in  the  month  of  May,  1835,  there  was  bom  ano-  ™^!*>'^ 
'  %     .  as  if  the  word 

ther  chUd  of  Mrs.  Frances  Grace  Waring,  namely.  Holt  "three"  had 

Waring,  and  that  the  birth  of  that  child  was  conmiunicat-  or  had  been  ' 

ed  to  the  testatrix ;  and  that  the  testatrix,  at  the  time  of  ^l^'^^f 

making  her  second  will  after  mentioned,  knew  that  the  said  ^  "^^^  <)o^e- 

•n  AM  -rrr       .  i        -i      l  n  1  MJi  fondanU  WOW 

Frances  Grace  Waring  had  then  tour  children.  examined  on 

That,  after  the  date  of  the  second  will,  and  prior  to  the  foi^^  whose 

making  of  the  third  will  by  the  testatiix,  there  were  bom  JJ^^J?***^®?^ 

, .  with  their  own: 

Heldj  that  their  tobtimony  was  admissible  in  evidence. 

^b^^yU  ^^aJ^  /^^€l!^.  //^ 
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^^9.^  five  Other  children  of  Mrs.  Frances  Grace  Waring,  namely, 
Francis  Waring,  Ann  Waring,  Susan  Waring,  Henry 
Waring  the  younger,  and  Selina  Grrace  Waring ;  and  that 
the  testatrix  was  regularly  informed  of  the  birth  of  each 
child  of  Mrs.  Frances  Grace  Waring ;  and  that,  at  the  time 
of  making  her  third  will  as  after  mentioned,  she  knew  that 
Mrs.  Frances  Grace  Waring  had  then  living  nine  children. 

That,  in  or  about  January,  1836,  the  testatrix  revoked 
her  first  will,  and  made  and  published  a  second  will ;  and 
that,  in  the  year  1841  or  1842,  the  testatrix  revoked  her 
second  will  and  made  a  third  will;  and  that,  in  each  of  the 
second  and  third  wills,  the  testatrix  gave  and  bequeathed 
a  legacy  of  50021  to  each  of  the  three  children  of  her  said 
niece  Fanny  Waring,  in  the  same  words  as  were  used  by 
her  for  that  purpose  in  her  first  will. 

That,  on  the  17th  of  December,  1844,  the  testatrix  made 
her  fourth  and  last  will ;  and  that  thereby  she  gave  certain 
legacies  and  annuities,  and  made  the  following  bequest  in 
these  words — "  To  the  three  children  of  my  niece,  Fanny 
Waring,  the  sum  of  500i  each," — ^being  the  same  words  as 
had  been  used  by  her  in  her  three  former  wills. 

That  all  the  nine  children  of  the  said  Frances  Grace 
Waring  named,  survived  the  testatrix;  and  that  the  said 
Susan  Waring  died  intestate,  and  that  her  father  was  her 
administrator. 

And  the  Master  certified,  that  he  was  of  opinion  that  the 
testatrix,  by  the  bequest  ^^to  the  three  children  of  my 
niece,  Fanny  Waring,  the  sum  of  50021  each,"  in  her  last 
will  of  1844  contained,  intended  to  give  three  legacies  only, 
each  of  the  sum  of  500/. ;  and  that  the  persons  referred  to 
by  her  will,  by  the  description  of  "  the  three  children  of 
my  niece  Fanny  Waring,"  were  the  said  Thomas  Waring, 
Mary  Louisa  Waring,  and  Elizabeth  Maiy  Waring,  the 
three  who  were  bom  before  the  date  of  the  first  wilL 

It  appeared  that  the  knowledge,  on  the  part  of  the  testa- 
trix, of  the  number  of  the  children  of  Mrs.  Waring  had 
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been  proved  before  the  Master  by  witnesses,  three  of  whom      ^849. 
were  unpaid  legatees  under  the  will  of  the  testatrix,  and  two 
of  whom  were  defendants  in  the  suit 

It  also  appeared  to  have  been  proved  before  the  Master, 
that  the  three  wills  before  the  wiU  of  1844  had  been  de- 
stroyed; but  that  the  Master  received  parol  evidence  of 
their  contents  given  by  witnesses  who  had  read  these  wills. 

The  case  now  came  on  upon  farther  directions,  and  upon 
exceptions  to  the  Master's  report,  on  behalf  of  the  five  sur- 
vivors of  the  six  younger  children,  and  of  the  administrator 
of  the'  sixth  younger  child  of  Mrs.  Waring. 

Mr.  Russell  and  Mr.  C.  Webster  for  the  exceptions. — 
Each  of  the  nine  children  of  Mrs.  Waring  is  entitled  to 
a  legacy  of  500i  Where  a  gift  to  children  describes  them 
as  consisting  of  a  specified  number,  which  is  less  than  the 
niunber  of  children  in  existence  at  the  date  of  the  will,  the 
Court  holds  the  number  to  have  been  inserted  by  mistake, 
and  reads  the  gift  as  if  the  specified  number  had  been 
omitted. 

The  Court  decided  in  accordance  with  this  rule  in  Scott 
V.  Fenkoullett  (a),  Sleech  v.  Tharington  (i),  Stebbing  v.fFal" 
key  (c),  Garvey  v.  Htbbert  (d)>  Berkeley  v.  Palling  (c),  Lee 
V.  Pom  (f),  Hare  v.  Cartridge  (g\  and  in  Morrison  v.  Mar- 
tin (A> 

The  Master  has  admitted  evidence,  the  object  of  which 
is  to  shew  what  the  intentions  of  the  testatrix  were.  Not 
only  is  such  evidence  inadmissible:  Lard  Walpok  v.  The 
Earl  of  Cholmondeky  (t),  and  Langston  v.  Langston  (A);  but 
the  testimony  of  two  of  the  witnesses  cannot  be  received  un- 


.  (a)  1  Cox,  79.  (/)  4  Hare,  201. 

(h)  2  Ves.  sen.  560.  (g)  18  Sim.  166. 

(c)  2  Bpo.  C.  C.  85.  (*)  5  Hare,  507. 

(d)  19  Ves.  125.  (0  7T.R.  138. 

(0  1  Ru88.  496.  (A)  8  BUgb,  N.  S.,  167. 
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der  6  &  7  Vict  c.  85,  inasmuch  as  they  are  co-defendants 
in  this  suit  with  the  defendants  on  whose  behalf  they  are 
called,  and  are  unpaid  legatees  :  Monday  v.  Guyer  (a). 

The  Vicb-Chancellob,  after  referring  to  fFoodv.  Bow- 
ctiffe{b)y  said — He  thought  that  the  interests  of  these  two 
co-defendants  were  not  identical  with  those  of  the  defend- 
ants on  whose  behalf  they  were  examined;  and  he  thought 
their  evidence  admissible. 

Mr.  BcLcon  and  Mr.  Speedy  in  support  of  the  report — 
There  is  a  latent  ambiguity  in  this  will,  and  parol  evidence 
is  admissible  to  explain  that:  HampsJdre  v.  Peirce  (c),  MU* 
for  V.  Travers  (rf).  The  Lord  Cheym^s  case  («),  Counden  v. 
Clerhe  (/),  Beaumont  v.  Fell(jsi)y  Price  v.  Page  (A),  Selwood 
V.  MUdmay  (i),  Jones  v.  Newman  (A),  StiU  v.  Hoste  (/),  Doe 
d.  Le  Chevalier  v.  Huthwaite  (m)y  Doe  d.  TTunnas  v.  Ben^ 
yon  (n),  Doe  d.  Allen  v.  Allen  (<?).  [The  Vice^ChanceBor. 
— <You  may  insist  that  the  Court  shall  know  all  that  the 
testatrix  knew.]  The  fitcts  proved  by  parol  evidence  are, 
that  there  were  nine  children,  instead  of  three,  at  the 
date  of  the  testatrix's  will;  and  that  their  births  were  so 
communicated  to  the  testatrix  from  time  to  time,  as  that 
she  must  have  known  there  were  more  than  three,  and  in 
all  probability  knew  there  were  nine  children,  when  she 
in  her  successive  wills  gave  three  legacies  to  three  children 
only.  This  actual  knowledge  of  the  facts  is  peculiar  to  the 
present  case,  and  distinguishes  it  from  the  authorities  cited. 
In  the  cases  cited,  the  Court  presumed  that  the  testator 


(a)  1  De  G.  &  S.  182.  (A)  3  Yes.  306. 

,  (i)  6  Hare,  185.  (i)  4  Ves.  680. 

(c)  2  Ves.  sen.  216.  (*)  1  W.  Bl.  60. 

(rf)  8  Bing.  247.  (I)  6  Madd.  192. 

(e)  6  Co.  68  a.  (m)  8  B.  &  Aid.  632. 

(/)  Hob.  32.  (»)  12  A.  &  E.  431. 

ig)  2  P.  Wms.  141.  (o)  Id.  451. 


d«-*-^U^^^^y4^ -^  .J^^ 
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had  mistaken  or  was  misinformed  of  the  number  of  children,  1849. 
where  there  was  no  evidence  of  actual  knowledge;  but  it 
cannot  make  such  a  presumption  in  this  case,  and  must 
attribute  the  intention  to  the  testatrix,  in  her  subsequent 
wills,  to  adhere  to  the  intention  shewn  by  her  will  of  1825, 
of  giving  500L  only  to  each  of  the  three  children  who 
were  then  living. 

Mr.  B.  Palmer  and  Air.  Hobhouaej  for  other  defendants. 

The  YiCE-CHANCELLOa. 

Evidence  is  clearly  admissible  to  shew,  whether,  when  the 
last  will  of  1844  was  made,  Mrs.  Waring  had  any  lawfid 
children,  and  how  many.  It  is  proved  or  admitted,  and  for 
every  purpose  in  the  cause  must  be  taken,  that  she  then  had 
nine  lawfid  children  living,  all  bom  before  the  making  of 
the  wilL 

The  first  question  then  is,  whether,  upon  the  assumption 
of  the  inadmissibility  or  of  the  absence  of  parol  or  other  evi- 
dence, to  shew  that  the  testatrix  intended  a  benefit  in  &- 
vour  of  some  only  of  the  nine  children,  the  bequest  is  void 
for  uncertunty.  Such  a  construction  would  be  unnecessa- 
rily harsh,  and  not  according  to  sound  principles  of  juris- 
prudence, and  would  be  opposed  to  authority. 

I  apprehend,  that,  upon  the  assumption  just  mentioned, 
I  am  bound  to  say,  that  the  bequest  is  to  be  construed  as  if 
the  word  "  three  "  had  been  omitted,  or  had  been  the  word 
«nine.^ 

Suppose  evidence  admissible  to  shew,  and  the  evidence 
adduced  to  demonstrate,  that  the  testatrix  intended  some 
only  of  the  nine  children  to  take,  but  the  evidence  insuffi- 
cient to  shew  which  of  them  she  intended  to  take — ^is 
then  the  bequest  void  for  uncertainty?  This  is  a  question 
which  I  would  rather  not  answer  without  necessity,  and 
there  is  here  I  think  no  such  necessity. 
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1849.  ^  Aflflnming  the  competency  of  all  the  witnessesi  and  the 
admicNsibilityof  the  whole  of  the  evidence,  (although  I  pur- 
posely avoid  deciding  at  least  the  latter  point),  I  am  of  opin- 
ion, that  the  evidence  is  not  sufficient  to  support  a  judicial 
determination  against  the  claim  of  the  six  younger  of  the 
nine  children  to  be  legatees  as  well  as  the  three  elder,  and 
that  all  the  children  must  have  5002.  each. 

I  have  come  to  this  conclusion  rather  unwillingly,  because 
it  differs  fix>m  that  of  the  Master,  and  because,  probably,  if 
the  testatrix  herself  could  interfere,  she  would  reverse  my 
decision  and  maintain  his. 

Neither  allowing  nor  disallowing  the  exceptions,  I  make 
the  declaration  upon  them  and  the  fiuther  directions. 

Mr.  Hobhome  said  that  his  client,  one  of  the  defendants, 
was  an  annuitant;  and  he  asked,  that  the  annuity  might  be 
valued  and  paid,  as  was  done  in  Wroughion  v.  Colquhaun  (a). 

The  Vice-Chancellor. 
The  decree  in  this  respect  may  follow  that  case, 
(a)  1  De  G.  &  S.  857. 
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Salmon  v.  63B8.  Feb,  Mik. 

tl  «  H.  LAMBE^  by  his  will,  dated  in  the  year  1821,  be-  The  donee  of 

queathed  500021  3^  per  Cent.  Bank  Annuities,  to  trustees,  ^Ji^I^ent  o?^ 

and  directed  them  to  pay  the  dividends  to  Elizabeth,  the  j/^^^J^Jf 

wife  of  H.  Rider,  for  life,  for  her  separate  use ;  and  after  to  whom  the 

her  death,  to  stand  possessed  of  the  capital,  upon  trust,  for  mited  in  de- 

an  and  every  the  children  and  chUd  of  Elizabeth  Rider,  J^^^^ent 

bom  or  to  be  bom,  at  such  age  or  time,  or  ages  or  times,  ™  ^V^^d 

and  if  more  than  one,  in  such  shares  or  proportions,  and  apportioned 

subject  to  such  provisions,  conditions,  annual  payments,  whole  of  the 

and  limitations  over,  the  same  to  be  for  the  benefit  of  some  ^^^^^^1.^ 

or  one  of  such  children,  as  she  should  by  deed  or  will  ap-  ^uunaped,  on 

,  ,  ,  Anundentand- 

pomt ;  and  in  de&ult  of  such  appointment,  upon  trust,  for  ing,  bat  with- 

all  her  children  equally,  the  shares  of  sons  to  vest  at  the  tiye^^T^^ 

age  of  twenty-one  years,  and  the  shares  of  daughters  to  Jl^^^*  *^® 

vest  at  that  age  or  marriage.  would  re-settle 

Mrs.  Rider  had  four  children, — ^two  sons  who  died  with-  it  on  tmBts  for 
out  having  attained  twenty-one,  and  two  daughters,  Eliza-  uaJoTSeother 
beth  Rider,  and  Mercy  Rider,  afterwards  the  wife  of  ^^^^>,^}o 
Robert  Salmon.  exdusiyeijof 

By  a  deed-poll,  dated  the  17th  of  June,  1839,  Mrs.  a^d,  ^  her 

Rider  appomted  4800i  stock,  part  of  the  5000i  stock,  f^^r""^** 

subject  to  her  own  life  interest,  to  her  daughter,  Elizabeth  ^^   ^  'o- 

,  o        /  aeitlementwaa 

Rider,  absolutely.  aooordlngW 

By  an  indenture,  dated  the  18th  of  June,  1839,  made  SfpJiwty  of* 

between  Afiss  Rider,  of  the  first  part,  Mrs.  Sahnon,  of  the  ^*  "h^^^j^^^ 

second  part,  and  H.  Thompson  and  W.  Nortcate,  of  the  did  not  hear  of 

third  part,  it  was  witnessed,  that,  in  consideration  of  natural  nnui  Beyenl 

love  and  affection.  Miss  Rider  assigned  to  Henry  Thomp-  ^I^^'^^m, 

son  and  W.  Northcate  the  sum  of  2300i  stock,  part  of  the  ?^  ^ ?^*i>^' 

her  husband, 

sum  of  4S00L  stock  appointed  by  the  deed-poll,  upon  trust,  that  the  ap- 

after  Mrs.  Rider's  death,  to  pay  the  dividends  to  Mrs.  S^SSdf^^ 

settlement  was 
directed  to  be  made  of  the  married  daughter's  shai^. 
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1849^  Salmon,  for  her  life,  for  her  separate  use^  without  power  of 
anticipation ;  and  after  her  decease,  to  stand  possessed  of 
the  capital,  on  the  trusts  therein  mentioned,  for  the  benefit 
of  the  children  of  Mrs.  Salmon.  The  deed  gave  to  Mrs. 
Salmon  a  power  for  the  appointment  of  new  trustees.  It 
appeared  from  the  evidence,  that  the  deed  of  the  17th  of 
June  was  executed  with  the  understanding  that  Miss  Rider 
should  make  the  settlement  contained  in  the  deed  of  the 
following  day,  but  without  any  express  agreement  to  that 
effect 

The  deed  of  the  18th,  was  not  executed  by  Mrs.  Sahnon, 
nor  did  she  ever  hear  of  it  until  February,  1845,  when  she 
was  applied  to  to  execute  a  deed  for  the  appointment  of  a 
new  trustee,  under  the  power  contained  in  it  for  that  pur- 
pose. She  at  first  declined  to  execute  the  deed,  but  after- 
wards consented  to  do  so. 

The  present  suit  was  instituted  by  her  husband,  Bobert 
Salmon,  against  her  and  their  children,  and  also  against 
Miss  Rider  and  the  trustees.  The  bill  stated,  that  the  plain- 
tiff had  only  recently  discovered  the  facts  above  stated,  and 
prayed  that  the  deeds  of  June,  1839,  might  be  declared  to 
be  void,  as  being  a  fraud  upon  the  power. 

It  was  admitted  at  the  bar  that  the  assignment  was  not 
executed  by  Mrs.  Salmon  before  1845. 

Mr.  Wigram  and  Mr.  Southgate  for  the  plwntiff,  cited 
Davbeny  v.  Cochbum  (a),  Tucher  v.  Tttcher  {b\  and  Jackson 
V.  Jackson  (c), 

Mr.  Russell  and  Mr.  T.  H.  Terrell  for  Miss  Rider.— The 
utmost  extent  to  which  the  argument  can  be  carried  is,  that 
the  transaction  was  in  substance  an  appointment  to  persons 
who  were  not  objects  of  the  power.  But  it  is  consbtent 
with  all  the  decisions,  that  an  appointment  to  persons  not 

(a)  1  Mer.  638.  (h)  M*Ci.  424.  (r)  2  Cox,  55. 
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objects,  with  the  approbation  of  the  real  object  of  the  power, 
is  sufficient  If  there  had  been  an  appointment  to  the  se- 
parate use  of  Mrs.  Saknon,  and  she  had  settled  the  fund 
appointed,  the  transaction  could  not  have  been  questioned. 
What  difference  can  it  make  that  Miss  Bider  was  the  ap- 
pointee, and  made  the  settlement?  The  appointment  is 
approved  of  by  the  only  objects  of  the  powers.  Miss  Bider 
and  Mrs.  Salmon,  which  is  all  that  is  required.  The  plain- 
tiff has  no  right  to  complidn,  for  he  is  neither  an  object  of 
the  power,  nor  entitled  in  de&ult  of  appointment 

[They  cited  Sugden  on  Powers,  p.  261,  Lane  v.  Page{a)y 
rVhiteY.  SLBarbe(b).} 

Mr.  Speed  for  Mrs.  Sahnon. — ^No  corrupt  motive  for  the 
i^pointment  is  imputed  to  the  donee.  Nor  was  the  ap- 
pointment made  in  consequence  of  any  agreement  by  which 
Miss  Bider  would  have  been  bound.  She  might  have 
disposed  of  the  appointed  fund  in  any  way  which  she 
thought  proper.  At  all  events,  the  plaintiff  has  no  title 
to  disturb  the  transaction,  because  the  trust  for  his  wife's 
separate  use  is  clearly  within  the  scope  of  the  power,  and 
excludes  him  from  any  present  interest;  and  the  Court 
would  settle  her  share  in  the  unappointed  part,  if  the  ap- 
pointment should  be  held  to  fidl  to  any  extent  He  cited 
Tucker  v.  Sanger  (c),  Goldsmid  v.  Goldsmul  (d)y  Lee  v. 
Femie  (e),  Limbard  v.  Grate  (f)y  M  Queen  v.  Farquhar  (g)^ 
Dae  V.  Jackson  (h),  Jackson  v.  Jackson  (V),  Campbell  v. 
Hame  (A),   Laystone  v.  Blackstone  (7),  Routledge  v.  Dar^ 


(a)  Amb.  283.  (g)  H  Vea.  467. 

(5)  1  V.  &  B.  399.  (A)  1  M.  &  Rob.  553. 

(c)  18  Price,  607,  625.  (0  1  C.  &.  F.  917. 

(d)  2  Hare,  187.  (*)  1 Y.  &  C.  C.  C.  644. 
(«)  1  Beav.  483.  (Q  Amb.  289. 

(/)  1  My.  &  K.  1. 
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1849.        r€U(a),  JTumgmn  v.  Simpson  (b)y  Kcanp/Y.  Jones  (c)j  Km^ 
^^^i^^      fporthy  V.  Bate  (d)y  BaUy  v.  Lhyd  (e). 


V,     . 

GIBB8. 


Mr.  FreeUng  appeared  for  the  trustees  of  the  fund. 
Mr.  Okuie  for  the  trustees  of  the  wilL 

The  Vice-Chancbllob  : — 

Some^  at  least,  of  the  cases  mentioned  during  the  argu« 
ment  are  undoubtedly  binding  authorities ;  and  upon  those 
(if  any)  which  are  not  so,  I  do  not  think  it  necessary^  for 
the  purpose  of  this  cause,  to  pronounce  an  opinion,  as  the 
decree  which  I  shall  make  will  be  consistent  with  all  of  them. 

If  the  transactions  of  1839  could  have  been  treated  as  an 
appointment  to  Mrs.  Salmon,  for  her  separate  use  abso- 
lutely, and  an  assignment  by  her,  it  is  probable,  or  certain, 
that  those  transactions  might  have  been  supported.  But 
I  am  of  opinion  that  they  cannot  be  so  treated.  It  is  not 
in  evidence  that  Mrs.  Sahnon  approved,  or  knew,  or  even 
heard  of  them  until  1845. 

She  was  a  married  woman  during  the  whole  of  the  inter- 
vening period;  and  her  husband,  it  is  quite  clear,  never  ap- 
proved of  them.  Then  how  does  the  matter  stand  ?  There 
is  an  appointment  of  the  greater  part  of  the  fund  to  Miss 
Bider,  in  pursuance  of  a  bargain,  according  to  which  she 
was  to  settle  a  part  upon  her  sister  and  her  sistei^s  children, 
and  it  does  not  appear  that  the  sister  had  been  consulted 
on  the  subject. 

The  best  way  and  the  right  way  will  be  to  reject  the 
whole.  I  shall  declare  that  the  appointment  and  settle- 
ment are  void,  and  shall  refer  it  to  the  Master  to  approve 


(a)  2  Ve8.  jun.  862.  (rf)  6  Ve«.  798. 

(6)  1  D.  &  W.  487.  (0  6  Russ.  880. 

(c)  2  Kee.  756. 
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of  a  proper  settlement  in  respect  of  one  moiety  on  Mrs.        IS4». 
Salmon.    The  other  moiety  will  be  paid  to  Miss  Bider. 
The  costs  of  all  parties  must  come  out  of  the  fund. 


DaTIBS  v.  ThOKNS.  Feb,  23rd. 

Robert  ELLIOTT,  by  his  will,  dated  the  27th  of  Theciicnm- 

May,  1831,  bequeathed  1,000Z.  sterling  unto  such  person  J^^^,^* 

or  persons,  and  in  such  proportions,  as  his  wife  should  by  ^^^i^^^^l^ 

any  deed,  or  by  her  last  will  and  testament  in  writing,  pertjofher 

nominate  and  appoint ;  and  in  default  of  such  nomination  ^legi^^ 

and  appointment  he  gave  and  bequeathed  the  said  sum  of  ^"^^^-^ 

10002.  unto  her  surviving  brothers  and  sisters.   The  testator  the  legacies 
,.    ,  .     T  1      ,««,  added  together 

died  m  July,  1831.  exactly 

Elizabeth  EUiott,  his  widow,  by  her  will,  dated  the  Ist  ^^"^orer 

of  November,  1833,  bequeathed,  to  her  brothers  and  sis-  ▼Wchshehad 

'  '       ^  '  a  power  of  ap- 

ters,  to  the  children  of  a  deceased  sister,  and  to  four  other  pointmentby 

persons  not  related  to  her,  legacies  amounting  together  suf&cieiit 

to  exactly  1,000Z.    The  testatrix  then  bequeathed  all  her  g^di^^i^t 

clothes  to  one  of  her  sisters,  and  appointed  executors.  ^^J^fi®^®" 

There  was  no  reference  in  the  will  to  the  power  of  appoint-  the  Wilis  Act 

ment  imder  the  will  of  her  husband.  into  operation) 

Independently  of  the  fund  subject  to  the  power,  her  ^ti*  ^^tS^' 
assets  were  altogether  insufficient  for  the  payment  of  the  po^cr,  there 
legacies,  and  one  question  was,  whether  in  these  drcum-  fexence  to  the 
stances  the  latter  will  could  take  effect  as  an  execution  of  ^Beq^^o 
the  power  given  by  the  former.  M^Uin^ 

Another  question  was,  to  what  period  the  word  "  sur-  tor'B  wife 
viving''  referred,  if  the  power  were  held  not  to  have  been  point,  and, 

exercised  for  want  of 

exercisea  apoointment^ 

to  ner'*  sur- 
viving" bro- 

Mr.  RiMsM  and  Mr.  Bigg  for  the  plaintiffs,  who  claimed  thers  and  sis- 

^^  ^  teni-£r«W,to 

refer  to  bn>- 
/yj^      ,^  /     x^  ^    ^  yTj       thers  and  sisterB  who  survived  her. 
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under  the  limitation  in  default  of  appointment. — The  state 
of  the  testatrix's  assets  cannot  be  looked  at  for  the  purpose 
of  determining  whether  she  intended  to  exercise  the  pow- 
er :  Jones  v.  Tucker  (a).  In  that  case,  Sir  W.  Orant  would 
not  direct  an  inquiry  as  to  the  state  of  the  assets,  although 
he  said,  that,  in  his  private  opinion,  he  thought  that  the 
intention  was,  to  give  the  1002.  which  the  testatrix  had 
power  to  appoint  In  Jones  v.  Curry  (6),  which  is  another 
authority.  Sir  T.  Plumer  said,  ''Whatever  is  the  inadequacy 
of  a  testator's  property  to  satisfy  the  terms  of  the  will,  and 
whatever  may  be  the  conviction  of  the  Court  of  his  inten- 
tion to  execute  the  power,  the  state  of  the  personalty,  at 
the  time  of  the  will  or  the  death,  cannot  be  examined  for 
the  purpose  of  collecting  evidence  of  his  intention." 

Mr.  Parker,  Mr.  Osborne,  and  Mr.  Villiers,  for  the  dif- 
ferent defendanta  — In  Forbes  v.  BaU  (c),  before  Sir  W. 
Orant,  after  his  decision  in  Jones  v.  TtuJcer  (d),  that 
learned  judge  held  a  legacy  bequeathed  under  circum- 
stances very  much  resembling  those  of  the  present  case,  to 
be  an  execution  of  a  power.  And  in  Lowndes  Y.Lowndes(e), 
Lord  Chief  Baron  Alexander  decided  to  the  same  effect, 
although  Jones  v.  Tucker  was  cited.  In  Mackinley  v.  Si- 
son  (J),  Sir  L.  ShadweU  expressly  founds  his  decision  on 
the  circumstance  of  the  testatrix  having  no  property  to 
answer  the  legacies.  [ChurchiU  v.  Dibben  (g)  was  also  re- 
ferred to.] 

On  the  second  question,  HoUoway  v.  HoUoway  (h)  and 
Ware  v.  Rowlavd  (%)  were  cited. 

The  Vicb-Chancbllor  : — 
The  question  in  this  case  is,  whether  the  correct  inter- 

(a)  2  Mer.  599.  (/)  S  Sim.  661. 

lb)  1  Swanst.  66.  (g)  9  Sim.  447. 

(c)  8  Mer.  437.  (h)  S  Vea.  399. 

(d)  2  Id.  533.  (0  2  Fhil.  635.  > 
(«)  1  Y.  &  J.  445. 


V. 

Thokns. 
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pretation  of  the  language  used  by  the  testatrix  is,  to  attri-         1849. 
bute  to  her  an  intention  to  make  a  gift,  not  of  her  own        Davies 
property,  but  out  of  the  property  of  her  husband. 

It  rests  with  those  who  contend  that  the  words  which 
the  testatrix  has  used  are  not  to  receive  their  ordinary  in- 
terpretation,— who  say  that  she  did  not  mean  to  give  her 
own  property, — ^to  demonstrate  the  correctness  of  that  pro- 
position. They  cannot  prove  it  by  any  reference  in  her 
will  to  the  instrument  creating  the  power,  for  there  is 
none;  they  cannot  establish  their  proposition  by  any  re- 
ference in  the  will  to  the  property  subject  to  the  power, 
for  there  is  nona  It  is  said,  however,  that  her  own  pro- 
perty was  of  inconsiderable  amount  at  the  time;  and  that 
it  is  in  a  very  high  degree  improbable  that  she  had  an  in- 
tention to  give  anything  else  than  that  of  which  she  could 
dispose  under  the  power,  the  pecuniary  legacies  added  to- 
gether being  identical  in  amount  with  the  fund  over  which 
she  had  the  power  of  appointment. 

According  to  authority,  the  circumstances  of  legacies 
being  identical  in  amount  with  a  fund  subject  to  a  power, 
and  of  the  insufficiency  of  the  donee's  own  property  to 
answer  the  bequests  given  by  the  will,  are  not  enough  to 
raise  more  than  a  conjecture,  and,  therefore,  not  enough  to 
form  grounds  of  judicial  determination. 

The  oases  cited  at  the  bar  do  not  negative  such  a  rule. 
Lownds  V.  Lawnds  was  a  case  decided  by  a  judge,  whose 
opinion  is  entitled  to  the  highest  respect  and  considera- 
tion; but  probably  there  was  in  that  case  substantially  a 
sufficient  reference  to  the  property  subject  to  the  power. 
The  will,  which  was  attested  according  to  the  power,  was 
thus — "  It  is  my  will  and  mind,  that  500/.  shall  be  sold  out 
of  the  funds  as  soon  as  convenient  after  my  decease,  and 
the  2000Z.  to  remain  in  the  funds  during  my  wife's  life,  and 
the  interest  arising  from  the  same  to  be  equally  divided 
amongst  my  dear  wife,  my  son  William,  and  my  daughter 

VOL.  III.  A  A  D.  G.  8. 
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1849.  Ann,  share  and  share  alike;  and  it  is  my  will  that  lOOOL 
shall  remain  in  the  fiinds,  and  my  daughter  Ann  Homy- 
croft  to  receive  the  dividends,  as  they  become  due,  on  the 
funds,  during  her  natural  life,  and  at  her  death,  the  10002. 
to  be  equally  divided  among  her  children,  share  and  share 
alike;  and  the  other  lOOOZ.  that  I  have  in  the  funds  unto 
my  son  William  Lownds,  at  my  wife's  decease." 

In  that  case  it  was  said  by  one  of  the  counsel,  and  it 
has  been  now  said  at  the  bar,  that  Jones  v.  Tucker  was 
opposed  to  Fofies  v.  Ball,  but  in  a  note  to  Loumds  v. 
Lowndsy  I  find  this  statement  with  reference  to  the  case 
of  Forbes  v.  Ball: — ''  The  question  as  to  the  state  of  the 
property  of  A.  C,  at  the  time  of  making  her  will,  does 
not  seem  to  have  been  agitated.'' 

The  two  cases  may  probably  be  reconciled :  for  when  I 
refer  to  the  report  of  Forbes  v.  BaU^  I  find  it  to  have  been 
held,  that  the  words  in  the  will  of  the  donor  of  the  power, 
raised  a  trust  for  the  relations  of  the  donee,  subject  to  her 
appointment.  When,  therefore,  it  was  once  decided  that 
there  was  a  trust  for  the  relations,  in  default  of  appoint* 
ment,  the  question  of  valid  execution  of  the  power  became 
probably  of  little  or  no  importance,  because  the  only  next 
of  kin  of  the  donee  was  a  lady  of  the  name  of  Ball,  and  she 
and  her  children  were  the  persons  to  whom  the  appoint* 
ment  was  made.  They  were  in  the  cause  opposed  by  the 
residuary  legatees  who  could,  according  to  the  decision  of 
the  Court,  have  no  interest  in  the  question  as  to  the  exe- 
cution of  the  power,  for  the  Court  having  held  that  there 
was  a  trust  for  relations,  the  fund  could  not  fall  into  the 
residue,  as  was  contended. 

The  question  was  not,  therefore,  I  may  say,  adversely 
argued ;  and  I  cannot  attribute  to  Sir  William  Qra/nJt  (who 
had  just  before  decided  Jones  v.  Tucker^  the  expression  of 
an  opinion,  at  variance  with  his  former  decision,  upon  a 
point  that  was  not  contested. 
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I  must,  I  fear,  decide  against  what  may  not  improbably      ^|^^ 
have  been  the  intention  of  the  testatrix,  that  the  power 
of  appointment  has  not  been  exercised. 

With  reference  to  the  question  of  survivorship,  I  think 
that,  on  principle  and  authority,  the  true  construction  of 
Robert  Elliott's  will  is,  that  ''  surviving  brothers  and  sis- 
ters'' means  brothers  and  sisters  living  at  the  death  of  his 
widow. 

By  the  decree,  the  sisters  of  the  wife  living  at 
her  death  were  declared  entitled  to  the 
lOOOZ.,  as  in  default  of  appointment;  an  ac- 
count of  the  principal  and  interest  of  the 
10002.  was  directed;  and  the  costs  of  all 
parties,  as  between  solicitor  and  client,  were 
ordered  to  be  paid  out  of  the  fund. 


Gordon  v,  Hope.  ^  Feb.  2Srd. 

X  HE  question  in  this  suit  arose  upon  the  construction  of  By  a  marriage 
a  settlement,  dated  23rd  July,  1784,  and  made  in  contem-  J^^^moiey 
plation  of  a  marriage  then  intended  and  afterwards  solem-  ^^  8«**JeJ  "P- 

*  ,  on  tnuta  for 

nized  between  George  Gordon  and  Ann  Fischer,  whereby  the  huBband 
the  intended  husband  and  wife  covenanted,  that,  as  soon  as  ^^  the  wife'for 
the  marriage  should  take  place,  the  whole  fortune  of  Ann  {)[*' ^^J^^^ 
Fischer,  to  the  amount  of  50,000  rupees,  more  or  less,  should  the  Burnyor, 

,  _  ,        _  1.      .  1    upon  trust  to 

be  vested  in  the  trustees,  upon  trusts  for  investment  and  pay  the  prin- 
payment  of  the  income  thereof  to  George  GK)rdon  for  life,  ^if^eSii^n 
and  after  his  decease  to  Ann  Fischer  for  her  life,  and  J?^.^^"®**^. 

the  intended 

after  the  decease  of  the  survivor  upon  trust  to  pay,  divide,  hnaband,  to 
and  apply  the  principal  to,  amongst,  and  equally  between  gott^  on  the 
all  and  every  "  the  children  and  issue  "  of  George  Gordon,  JS^^^Id^Ve; 

and  if  there 
should  be  no  child  or  issue  of  the  marriage,  or,  being  such,  they  should  all  die  in  the  lifetime 
of  the  surrivor  of  the  husband  and  wife,  upon  other  trusts : — HM,  that  the  children  of  the 
marriage,  including  those  dying  in  the  lifetime  of  the  survivor  of  the  husband  and  wife,  took 
the  fund,  and  that  no  other  issue  were  entitled. 

A  A? 


352  CASES   IN   CHANCEBT. 

J849.  ^  "  to  be  by  him  begotten  on  the  body  of  his  then  intended 
wife,  (if  more  than  one,  share  and  share  alike)/'  to  be 
transferred  and  paid  unto  such  of  them  as  should  be  a  son 
or  sons  at  his  or  their  respective  age  or  ages  of  twenty- 
one  years,  and  to  such  of  them  as  should  be  a  daughter  or 
daughters  at  her  or  their  age  or  ages  of  twenty-one  years, 
or  day  or  days  of  marriage  respectively,  which  should 
first  happen  after  the  decease  of  the  survivor  of  Greorge 
Gordon  and  Ann  Fischer ;  and  it  was  declared,  that  the 
income,  or  a  competent  part  thereof,  should  in  the  mean- 
time, and  until  the  same  should  have  become  due  and 
payable  "  to  the  children  and  issue  "  of  the  said  then  in- 
tended marriage  as  aforesaid,  be  applied  in  their  education 
and  maintenance ;  and  in  case  there  should  be  "  no  child 
or  issue"  of  the  said  intended  marriage,  or,  there  being 
such,  all  of  them  should  happen  to  die  in  the  lifetime  of 
George  Gordon  and  Ann  Fischer,  or  the  survivor  of  them, 
then  the  trustees  were  to  hold  the  trust  funds  upon 
trust  to  pay  on  the  decease  of  Ann  Fischer  (if  George  Gor- 
don should  be  then  living),  one  moiety  to  such  persons  as 
Ann  Fischer  should  appoint,  and  in  default  of  appoint- 
ment, to  her  next  of  kin;  but  if  Ann  Fischer  survived 
George  Gordon,  and  there  should  be  no  child  or  issue  of 
the  marriage  living  at  his  decease,  upon  trust  to  pay  the 
whole  to  Ann  Fischer. 

There  were  three  children  of  the  marriage.  The  wife 
died  in  1806,  the  husband  in  1840. 

One  was  John  Gordon,  who  died  in  1822,  in  the  lifetime 
of  his  father,  having  attained  twenty-one,  and  having  had 
only  three  children,  two  of  whom  survived  their  grand* 
father,  George  Gordon  (the  husband),  and  two  grand- 
children, who  also  survived  their  great-grandfather,  Geoi^e 
Gordon,  and  no  other  issue. 

Another  child  of  the  marriage,  George  Gordon  the 
younger,  died  in  the  lifetime  of  his  father,  without  having 
been  married. 
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The  remaining  child  was  the  plaintiff,  Helena  Frances        1849. 
Gordon,  who,  of  all  the  children,  alone  survived  her  father. 

She  was  of  unsound  mind,  and  sued  by  a  next  friend. 
The  bill  sought  payment  of  the  whole  fund  for  her  benefit. 

The  executrix  of  John  Gordon,  by  her  answer,  claimed 
one  moiety  of  the  fund;  but  his  children  and  grandchildren 
submitted,  that  the  fund  ought  to  be  divided  into  five 
parts,  one  to  be  paid  to  the  plaintiff,  one  to  each  of  the 
children,  and  one  to  each  of  the  grandchildren  of  John 
Gordon,  as  the  only  issue  of  the  marriage  who  survived 
George  Gordon  and  Ann  Fischer. 

Mr.  Bacon  and  Mr.  J.  H,  LaWj  for  the  plaintiff,  con- 
tended, that  the  context  of  the  settlement  shewed  clearly, 
that,  by  issue,  children  only  were  meant;  and  that,  as 
the  children  who  died  during  the  life  of  the  husband, 
could  not  have  taken  anything  under  the  words  of  the 
will,  if  the  plaintiff  had  died  also  during  that  period,  the 
circumstance  of  her  surviving  could  not  have  been  in- 
tended to  benefit  any  one  but  herself;  and  that,  therefore, 
she  was  entitled  to  the  whole  fund. 

Mr.  Lloyd,  for  the  executrix  of  John  Gordon,  contended, 
that  his  estate  was  entitled  to  participate  in  the  fund,  there 
being  no  words  or  necessary  implication  to  restrict  the  gift 
to  children  who  survived  the  husband  and  wife.  He 
cited  Schmch  v.  Legh  (a),  Howgrave  v.  Cartier  (6),  Glut- 
terbuck  v.  Edwards  (c),  and  Whiting  v.  Force  (d). 

Mr.  Wigromi  and  Mr.  Swifty  for  two  of  the  grandchildren, 
contended,  that  the  word  '  issue'  must  have  its  ordinary  in- 
terpretation. They  cited  Wyth  v.  Blackman  (e),  Dalzell 
V.  Wdch  (/),  and  JEvans  v.  Jones  (g). 

(a)  9  Ves.  800.  (e)  1  Vee.  sen.  197. 

(b)  3  V.  &  B.  79.  (/)  2  Sim.  819. 

(c)  2  Russ.  &  M.  577.  (g)  2  CoU.  516. 

(d)  2  Beav.  571. 
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Mr.  MarteUiy  for  a  grandchild  who  had  died  during  the 
life  of  the  husband,  contended,  that  the  estate  of  this 
child  was  entitled  to  a  share. 

The  Vicb-Chanobllor  held,  that,  according  to  the  true 
construction  of  the  settlement,  the  three  children  of  the 
marriage,  the  plain  tiff  and  John  Gordon  and  George  Gordon, 
took  the  whole  fund,  as  tenants  in  common. 

The  decree  directed  the  residue  of  the  fund, 
after  payment  of  costs,  to  be  divided  into 
three  parts:  one-third  to  be  transferred  to 
the  account  of  the  plaintiff,  after  deducting 
certain  sums  expended  for  her  maintenance, 
one-third  to  be  paid  to  the  administratrix  of 
John  Gordon,  and  the  remaining  third  to 
the  legal  personal  representative  of  G-eoige 
Gbrdon  the  younger. 


March  8th. 


The  time  with- 
in which  a 
nilwaj  Oom- 
panj  wasftQ- 
thorised  to 


Williams  v.  South  Walbs  Railway  Compakt. 

DY  an  Act  intituled,  "  The  South  Wales  Railway  Act, 

1845,"' into  which  the  Lands  Clauses  Consolidation  Act, 

1845,  was  incorporated,  the  South  Wales  Railway  Com- 

take  lands  ex-  pany  was  empowered  to  take  the  lands  through  which  the 

pired  on  the 

4ih  of  August,  Compan/s  line  was  intended  to  pass;  but  by  section  35 

before  thia*]^  ^^  ^^  provided,  that  the  powers  of  the  Company  for  the 

"^  ^to  *^^^  compulsory  purchase  of  lands  should  not  be  exercised 

landowner  to 

treat,  and  afterwards  deliyered  to  the  plaintiff,  to  whom  the  lands  had  been  in  the  meantime 
devised,  a  bond,  and  paid  the  estimated  value  of  the  lands  comprised  in  the  notice  into  the 
Bank  under  the  Lands  Clauses  Consolidation  Act,  1845,  s.  80.  Under  an  Amendment  Act, 
the  powers  of  which  extended  beyond  1848,  the  Company  were  authorised  to  take  the  land 
included  in  the  notice;  and,  on  August  Srd,  1848,  they  gave  a  notice  to  Uie  plaintiff,  that, 
in  puiBuanoe  of  the  powers  of  both  those  Acts,  they  intended  to  take  the  lands.  After  the 
4th  of  August,  1848,  out  without  taking  any  further  steps  under  the  Acts,  the  Company  en- 
tered upon  the  land.  On  a  motion  for  an  iijunction,  the  Court  declined  to  interfere,  on  the 
ground  that,  although  the  Company  might  not  be  then  entitled  to  take  possession  under 
their  compulsory  powers,  they  were  able,  by  some  proceeding  under  the  second  Act,  to  obtain 
the  land ;  and  the  motion  was  ordered  to  stand  over,  with  liberty  to  the  plaintiff  to  bring 
an  action. 
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after  the  expiration  of  three  years  from  the  passing  of  the        1S49. 
Act    The  Act  was  passed  on  the  4th  of  August,  1845.  Wiluams 

Prior  to  and  in  the  year  1845  Mr.  Henry  Williams,  since   «       *^ 
deceased,  was  seised,  in  fee  simple,  of  land  in  the  parish    Railwat  Co. 
of  St  Mary,  Cardiff,  through  which  the  line  of  the  in- 
tended railway  passsed,  according  to  the  provisions  of 
the  Act 

On  the  26th  of  June,  1846,  the  Company,  in  exercise  of 
their  powers,  gave  notice  to  Mr.  Henry  Williams,  that 
parts  of  his  land,  containing  1a.  1b.  14^p.,  as  described 
in  a  plan  referred  to  in  the  notice,  were  required  for  the 
line;  and  that  it  was  their  intention  to  contract  for  the 
same;  and  Mr.  Williams  was  required  to  deliver  at  the 
office  of  the  Company  a  statement  in  writing  of  the  par* 
ticulars  of  his  estate  and  interest,  and  of  the  claims  he 
made  in  respect  thereof 

Negotiations  were  thereupon  entered  into  between  Mr. 
Williams  and  the  Company  for  the  sale  to  them  of  the 
pieces  of  land  comprised  in  the  notice ;  but  no  arrangement 
was  come  to. 

On  the  2nd  of  March,  1847,  Mr.  Henry  Williams  died, 
having  by  his  will  devised  all  his  real  estates  to  Mr. 
Evan  Williams. 

No  arrangement  having  been  come  to,  the  Company, 
pursuant  to  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act,  gave  Mr.  Evan  Williams,  a  bond,  dated  the 
7th  of  August,  1847,  under  their  corporate  seal,  and  also 
under  the  hands  and  seals  of  the  directors,  reciting  that 
the  Company  had  paid  into  the  Bank  of  England  26Q6L 
14«.  5(i,  being  the  value  of  the  interest  of  Mr.  Evan 
Williams  in  the  lands. 

The  2506iL  14a.  5d  was  duly  deposited;  but,  the  Com- 
pany did  not  enter  into  possession  of  the  land  or  take 
any  steps  for  compelling  the  sale  of  it  to  them,  until 
after  the  4th  of  August,  1848,  when  the  period  limited  by 
"  The  South  Wales  Railway  Act,  1845,"  for  the  exercise  of 
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1849.        the  powers  thereby  given  to  the  Company  for  the  compul- 
WiLLiAMs      ^7  purchase  of  lands  for  the  purpose  of  that  Act, 

Railway  Ckx  An  Act,  called  "  The  South  Wales  Railway  Amendment 
Act,  1847,"  was  passed  on  the  2nd  of  July,  1847,  by  which 
the  Company  was  empowered  to  make  certain  deviations 
in  their  line  of  railway ;  and  for  those  purposes  they  were 
authorised  to  enter  into  and  take  certain  lands  delineated 
in  plans  referred  to  in  the  Act 

This  deviation  extended  to,  and  comprised  that  portion 
of  the  line  which  passed  through  Mr.  Evan  Williams's 
landa 

After  the  passing  of  the  Amendment  Act,  and  after  the 
bond  had  been  delivered,  the  Company  served  upon  Mr. 
Evan  Williams  a  notice,  dated  the  3rd  of  August,  1848, 
signed  by  the  secretary  of  the  Company:  stating  that,  in 
pursuance  of  the  two  Acts,  and  of  the  Acts  incorporated 
therewith  respectively,  the  line  of  the  railway  would  pass 
through  certain  pieces  of  land  of  Mr.  Evan  Williams,  de- 
scribed in  the  plan  referred  to  in  that  notice;  and  that 
it  was  their  intention  to  take  the  same,  and  to  contract  for 
the  purchase  thereof,  and  requiring  Mr.  Evan  Williams  to 
deliver  the  particulars  of  his  estate  and  interest  therein, 
and  of  the  claim  he  made  in  respect  thereof 

The  land  was  described  as  containing  1a.  3b.  21p.,  it 
comprised,  among  other  lands,  the  same  lands  as  were  re- 
ferred to  in  the  former  notice  of  the  26th  of  June,  1846. 

The  Company  did  not  deposit  in  the  Bank  any  sum  on 
account  of  the  land  comprised  in  the  second  notice,  or 
give  to  Mr.  Evan  Williams  any  bond  according  to  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  1845. 

On  the  2(Hh  of  January,  1849,  the  Company,  without 
the  consent  of  Mr.  Evan  Williams,  entered  upon  the  lands 
comprised  in  both  notices,  and  began  the  construction  of 
their  railway  upon  the  lands  notwithstanding  the  remon- 
strances of  Mr.  Evan  Williams  and  his  solicitor. 
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Under  these  circumstances,  Mr.  Evan  Williams  filed  his         1S49. 
bill  on  the  6th  of  February,  1849,  against  the  Company,      Willxam* 
charging  that  the  Company  intended  to  pull  down  the    soothValm 
messuages  and  cottages  on  the  land,  and  to  form  their  rail-    Kailwat  Co. 
way  on  the  site ;  the  bill  also  charged,  that  the  Company 
were  constructing  their  line  over  the  plaintiff's  land  not 
according  to  the  deviation  authorised  by  the  Act  of  1847, 
but  according  to  the  original  line  under  that  of  1845. 

The  bill  prayed  that  the  Company  might  be  decreed  to 
deliver  up  to  the  plaintiff  the  possession  of  the  land,  and 
might  be  restrained  from  continuing  in  possession,  and 
from  removing  the  gravel  and  materials  thereon,  and 
from  constructing  their  line  of  railway  across  the  land. 

An  interim  order  was  obtained  on  the  13th  of  February, 
1849,  ex  parte ;  and  leave  was  given  to  serve  a  notice  of 
motion,  the  l7th  of  February,  1849. 

The  interim  order  was  by  consent  continued  till  the 
hearing  of  the  motion. 

Mr.  Bacon  and  Mr.  Freeling  in  support  of  the  motion 
for  the  injunction. — ^The  Company  had  no  authority  to 
enter  on  the  land  under  their  first  Act,  after  the  powers 
given  to  them  for  that  purpose  had  expired.  In  Broclde- 
bank  V.  WhUeikaven  Jwnction  Railway  Compaaiy  (a),  Sir  Z. 
Skadweli  thought  it  quite  plain  that  the  compulsory 
powers  of  a  Company  to  take  land  ceased  on  the  day 
limited  by  the  Act  creating  those  powers;  and  his  Honor 
granted  an  injunction.  It  appears  from  the  same  report  that 
the  Lord  Chancellor  on  appeal  continued  the  injunction, 
although  he  directed  a  case  for  the  opinion  of  a  Court  of 
law,  saying,  that  he  was  justified  in  allowing  the  opinion 
of  the  Vice-Chancellor  to  have  so  much  weight  as  to  in- 
duce him  to  think  that  there  was  reasonable  probability, 
at  least,  that  a  Court  of  law  might  be  of  opinion,  that  the 

(a)  15  Sim.  632. 
VOL.  III.  B  B  D.  G.  S. 
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Company  had  no  such  right  as  they  claimed.    In  the  pre- 
sent state  of  the  authorities,  therefore,  this  probability 
South^Waub  ™^^^  ^  considered,  at  all  events,  sufficiently  great  to  en- 
Railwat  Oo.   title  the  plaintiff  to  an  injunction  till  the  question  can  be 
decided. 

If  the  entry  of  the  Company  is  put  on  any  authority 
given  to  them  by  the  second  Act,  the  answer  is,  that  they 
have  not  complied  with  any  of  the  conditions  to  give  them 
title  to  take  possession.  The  Company  are  therefore  mere 
trespassers. 

[They  also  cited  Tawney  v.  Lynn  and  Ely  Railway 
Company  (a).] 

Mr.  Kenyan  Parker  and  Mr.  0.  L.  RuseM^  for  the  Com- 
pany, were  not  called  on. 

The  Yiob-Chahoblloe  said : — 

Considering  the  fact  of  the  deposit  of  the  money  in  the 
Bank,  and  the  execution  of  the  bond ;  considering  also 
the  other  facts  of  the  case ;  and,  Ifurther,  considering  that 
if  the  acts  of  the  Company  hitherto  have  been  insufficient 
to  acquire  for  them  a  title  or  right  to  the  land,  they  will 
be  able,  by  some  proceeding  under  the  second  statute,  to 
obtain  it — ^I  think  it  improper  to  interfere  at  present  by 
an  injunction. 

Let  the  motion  stand  over  without  prejudice  to  any 
question,  with  liberty  to  the  plaintiff  to  bring  any  such 
action  as  he  may  be  advised. 

(a)  4  Railw.  Gas.  615. 
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FaBWBLL  V.  SbALE.  March  lOM. 

A.  TESTATRIX  named  Grace  Chalwich,  being  seised  A  cestui  que 
of  the  reversion  in  fee  in  certain  lands  and  hereditaments  SnVf  tJe^lJH 
contingent  on  the  death  of  one  John  Burridge  Chalwich,  ^^^J^^' 
without  leaving  issue  male  who  should  attain  the  age  fionaiy  intemt 
of  twenty-one  years,  by  a  codicil  to  her  will,  dated  the  2nd  directed  to  be 
of  March,  1792,  devised  this  reversion,  and  directed  that  J^fdu^^the**^ 
the  same  should  be  held  in  trust  for  and  be  conveyed  to  l»pp«"ng  of 

the  contingen- 

Charles  Satson  and  William  Eitson,  and  their  heirs,  in  cy,  bequeathed 
trust,  (after  limitations  which  did  not  take  effect),  imme-  ary^nt^Tby 
diately  after  the  falling  in  of  such  reversion,  to  sell  and  ^teT^Jho^^J 
dispose  of  the  said  lands  and  hereditaments,  and  to  divide  ^«  "^^  ^fo" 

the  happeninff 

the  rents  and  profits  thereof  until  such  sale,  and  also  the  of  the  contin- 
purchase-money  arising  from  the  sale,  into  five  shares,  and  ^Mutor  was 
pay  and  divide  one-fifth  part  thereof  to  Mrs.  Admonition  *  p?^  *®  *^* 

*^  •'  *  assignment,  to 

Strode  and  her  two  daughters;  one  other  fifth  part  to  obyiateail 

Thomas  Lear,  in  trust  for  Sarah  Lear;  one  other  fifth  part  the  eidstence 

thereof  to  Mary  Ann  Lear;  one  other  fifth  part  thereof  to  ^^^^^ 

Grace  Lear;  and  the  remaining  fifth  part  to  Thomas  Lear.  ^^  **>•  P^r- 

,  chase-money 

Sarah  and  Mary  Ann  Lear  died ;  and  under  their  wills  was  thereby 
Thomas  Lear  became  beneficially  entitled  to  their  two  SS  tohfan^ 
fifth  parts  of  the  money  to  arise  from  the  sale  directed  by  ^'J^jhi  ^ 
the  above-mentioned  codicil  g*toe  by  the 

purchaser:— 

Thomas  Lear,  by  his  will,  dated  the  2Srd  of  December,  hm,  that  the 
1818,  gave  and  devised  to  the  plaintiff*  and  four  other  trus-  cWm!&nthe  "* 
tees,  whom  he  also  appointed  his  executors,  and  to  the  sur-  ^^JJ!Li^^ 
vivors  and  survivor  of  them,  his,  her,  or  their  heirs,  execu-  lepcy  duty, 
tors,  administrators,  or  assigns,  all  and  every  the  sum  or  happening  of  ^ 
sums  of  money  which  he  would  be  entitled  to  receive  by  vir-  ^'^^j^JJ^f  *^^* 
tue  of  the  wills  of  the  said  Grace  Chalwich,  Mary  Ann  Lear,  p«^^  *?  w 

•'  on  the  full  va- 

and  Sarah  Lear,  and  which  were  to  accrue  from  the  sale  of  lue  of  the  share, 
the  lands  devised  to  Charles  Eitson  and  William  Eitson  as 
aforesaid,  upon  trust,  with  all  convenient  speed,  after  his 

BB  2 
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1849.  decease,  to  sell  the  same  for  the  purpose  of  paying  his 
debts  and  the  debts  of  his  brother  William  Chalwich  Lear 
in  the  manner  therein  mentioned;  and  in  case  any  overplus 
money  should  remain  in  the  hands  of  the  said  trustees,  or 
the  survivors  or  survivor  of  them,  after  such  payment,  or 
if  any  of  the  trust  lands  and  hereditaments  should  remain 
unsold,  the  trustees  were  to  be  possessed  of  the  overplus 
money,  (which  was  to  be  considered  as  land  and  laid  out 
in  Government  security  accordingly,)  and  of  the  lands  and 
hereditaments  remaining  unsold,  to  the  use  of  his  nephew 
William  Thomas  Lear,  his  heirs  and  assigns 

Thomas  Lear  died  on  the  6th  of  September,  1821,  and 
his  will  was  proved  by  the  plaintiff,  Grace  Lear,  and  Dolly 
Lear,  three  of  the  executors  and  executrixes. 

By  an  agreement,  dated  the  5th  of  August,  1828,  and 
made  between  William  Thomas  Lear,  (by  the  plaintiff 
George  Parwell,  his  attorney,)  of  the  one  part,  and  Wil- 
liam Lamb  Hockin,  gentleman,  of  the  other  part;  after 
reciting  that  the  said  William  Thomas  Lear,  (expectant 
on  the  decease  of  John  Burridge  Chalwich,  in  the  event 
of  the  said  John  Burridge  Chalwich  departing  this  life 
without  having  any  son  lawftdly  begotten,  who  should 
live  to  attain  his  age  of  twenty-one  years,)  was  entitled 
to  three  fifths  of  the  money  to  arise  from  the  sale  of  the 
manor  and  Barton  of  Bagonizeal,  Eingwell,  and  Pepper 
Chuck's  Lime  Kiln,  and  Cottage  Havry  Parks,  Hamlyn's 
Combe  Lower  Meadow,  and  the  Lord's  Wood,  then  in 
the  possession  of  the  said  John  Burridge  Chalwich,  his 
tenant  or  tenants:  It  was  agreed,  that  William  Thomas 
Lear  should  deduce  a  good  marketable  title  to  the  monies 
that  might  arise  from  such  sale  as  aforesaid,  and  deliver 
an  abstract  of  his  title  thereto;  and  that  his  executors, 
administrators,  or  assigns  should,  on  the  said  5th  day  of 
August,  execute,  by  good  and  sufficient  conveyances,  unto 
the  said  William  Lamb  Hockin,  his  executors,  administra- 
tors, or  assigns,  of  all  his  reversionary  right  and  interest 
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of,  in,  and  to  the  said  three  fifth  parts  of  the  money  to  1849. 
arise  from  such  sale  of  such  hereditaments  and  premises; 
and  on  the  execution  of  such  convejance,  William  Lamb 
Hockin  agreed  to  pay  unto  Thomas  Lear  the  purchase- 
money  of  68502.  And  it  was  agreed  that,  in  explanation 
of  that  contract,  in  case  any  dbpute  should  arise  thereon, 
the  same  should  be  settled  by  reference  to  certain  conditions 
of  sale,  bearing  date  the  14th  day  of  July  then  last. 

The  particulars  or  conditions  of  sale  referred  to  in  the 
memorandum  of  agreement  contained  the  following  state* 
ment:  "It  must  be  understood  that  the  interest  now  of- 
fered for  sale  is  to  be  sold  subject  to  every  incumbrance 
that  can  or  may  by  any  possibility  affect  it,  either  in  law 
or  equity,  and  to  a  proportion  of  the  expenses  of  the  sale 
and  making  out  the  title." 

In  pursuance  of  the  above  agreement,  an  assignment 
was  executed,  dated  the  5th  day  of  November,  1828, 
between  William  Thomas  Lear,  of  the  first  part;  the 
plaintifi^,  Grace  Lear  and  Dolly  Lear,  as  executor  and  ex- 
ecutrixes of  Thomas  Lear,  of  the  second  part;  the  plain- 
tiff (in  his  character  of  administrator  with  the  will  an- 
nexed of  Sarah  Lear  deceased),  of  the  third  part;  the  plain- 
tiff (in  his  character  of  administrator  with  the  will  or  tes- 
tamentary schedule  annexed  of  Mary  Ann  Lear  deceased), 
of  the  fourth  part ;  and  Sir  John  Henry  Scale,  of  the  fifth 
part;  and  thereby,  after  reciting  to  the  effect  hereinbefore 
stated,  and  ftirther  reciting  that  William  Thomas  Lear, 
with  the  consent  of  the  plaintiff,  Grace  Lear,  and  Dolly 
Lear,  had  contracted  with  Sir  John  Henry  Seale  for  the 
sale  to  him  of  the  said  three-fifth  parts  of  the  money  to 
arise  firom  such  sale  as  aforesaid,  at  or  for  the  price  or 
sum  of  68502. ;  and  that,  for  the  securing  the  said  Sir  John 
Henry  Seale,  and  to  avoid  the  necessity  of  his  inquiring 
whether  all  the  debts,  funeral  and  testamentary  expenses, 
and  legacies  of  Sarah  Lear,  Mary  Ann  Lear,  Thomas  Lear, 
and  William  Chalwich  Lear,  had  been  paid  off,  it  had  been 
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1849.  agreed  that  the  said  sum  of  68502.  should  be  paid  to 
the  said  Reveral  represeutatives  of  Sarah  Lear,  Mary  Ann 
Lear,  and  Thomas  Lear,  in  the  following  proportions^  yiz. 
one-third  part  thereof  to  each  set  of  representatives,  to  be 
applied  by  them  respectively  in  a  due  course  of  adminis- 
tration :  It  was  witnessed,  that  in  pursuance  of  the  said  re* 
cited  agreement,  and  in  consideration  of  68502.  paid  by  Sir 
John  Henry  Scale,  with  the  consent  and  by  the  direction 
of  William  Thomas  Lear,  in  the  manner  thereinafter  men- 
tioned, viz.  one-third  part  to  the  said  George  Farwell,  Grace 
Lear,  and  Dolly  Lear,  as  the  surviving  executor  and  execu- 
trixes of  the  said  Thomas  Lear;  one  other  third  part  there- 
of to  the  said  George  Farwell,  as  the  administrator  with  the 
will  annexed  of  the  said  Sarah  Lear;  and  the  remaining 
third  part  to  the  said  George  Farwell,  as  the  administrator 
with  the  will  annexed  of  the  said  Mary  Ann  Lear;  they, 
the  said  Geoi^  Farwell,  Grace  Lear,  and  Dolly  Lear,  as 
such  personal  representatives  as  aforesaid,  and  each  of 
them  as  to  his  and  their  rights  and  interests  therein  as 
such  representatives,  assured,  and  William  Thomas  Lear 
thereby  also  assured,  unto  Sir  John  Henry  Scale,  his  exe* 
enters,  administrators,  and  assigns,  all  the  three  fifth  parts 
of  the  purchase-money  to  arise  from  the  sale  of  the  said 
remainder  or  reversion  expectant  on  the  decease  of  the 
said  John  Burridge  Chalwich,  and  the  determination  of 
the  estate  tail  limited  to  his  first  and  other  sons  as  therein 
expressed. 

John  Burridge  Chalwich  died  in  May,  1835,  without 
ever  having  had  any  lawful  issue;  and  William  Eitson, 
who  was  then  the  sole  surviving  trustee  under  the  will 
and  codicils  of  Grace  Chalwich,  in  1836,  put  up  for  sale 
the  above-mentioned  hereditaments,  which,  with  a  trifling 
exception,  were  sold  to  Sir  John  Henry  Scale  for  18,5 II {. 
Out  of  the  purchase-money,  Sir  John  Henry  Scale,  as 
the  equitable  owner  of  three-fifths  of  the  beneficial  interest, 
retained  94052.  14«.  lOd,  being  the  amount  of  the  three 
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fifth  parts  (after  payment  of  a  mortgage  debt  and  the  ex-        1849. 
penses  of  the  sale). 

The  plaintiff  was  not  a  party  to  the  eonveyanoe  to  Sir 
John  Henry  Seale,  nor  was  he  consulted  respecting  the 
arrangement  as  to  the  mode  of  settlement  between  William 
Eitson  and  Sir  John  Henry  Scale,  such  arrangement  hay- 
ing taken  place  without  his  knowledge  or  concurrence. 

In  the  month  of  March,  1846,  the  plaintiff,  as  executor 
of  Thomas  Lear,  was  called  upon  by  the  Commissioners  of 
L^acy  Duties,  and  he  was  in  August,  1846,  compelled,  to 
pay  to  them  3852.  Is.  6d.  for  legacy  duty  upon  the  9405/. 
14&  10(2.,  with  interest  from  the  time  of  the  decease  of 
John  Burridge  Chalwich  down  to  the  month  of  May,  1846| 
being  a  period  of  eleven  yeara 

William  Thomas  Lear  died  in  February,  1839,  intestate, 
and  left  no  assets  whatever;  and  no  person  had  taken  or 
would  take  out  letters  of  administration  to  his  estate  or 
effects. 

The  plaintiff,  by  the  present  suit,  sought  to  obtain  from 
the  assets  of  Sir  John  Henry  Scale,  who  had  died,  repay- 
ment of  the  amount  paid  by  the  plaintiff  in  respect  of  legacy. 
The  bill  stated  the  aforesaid  facts;  and  also  stated  that  the 
plaintiff  and  Grace  Lear  and  Dolly  Lear  had  joined  in  the 
assignment  in  the  characters  of  executor  and  executrixes 
merely,  at  the  request  of  Sir  John  Henry  Scale,  for  the 
purpose  of  curing  any  objection  which  might  be  made  in 
respect  of  any  debts  which  might  be  payable  under  the 
will  of  Thomas  Lear,  and  in  consequence  of  a  stipulation 
which  Sir  John  Henry  Scale  had  made  upon  the  occasion 
of  his  purchase  of  the  three- fifths; 

Mr.  Russdl  and  Mr.  Whitbread  for  the  plaintiff.— The 
deed  of  assignment  by  itself,  or  at  all  events  taken  to- 
gether with  the  agreement  for  purchase,  constituted  a 
contract  on  the  part  of  the  purchaser  to  purchase,  sub- 
ject to  the  legacy  duty.     It  was  evident  to  the  purchaser 


364  CASES   IN   CHANOBBT. 

1849.  that  the  duty  had  not  been  paid,  and  would  become  pay- 
able on  the  happening  of  the  contingency  on  which  the 
deyise  in  favour  of  Thomas  Lear  and  his  sisters  was  to 
take  effect  The  purchaser  knew  that  the  whole  purchase- 
money  was  paid  to  the  legatee;  and  therefore  that  no 
amount  had  been  reserved  for  the  payment  of  the  duty  by 
the  executor.  Moreover,  the  legacy  duty  is  a  charge  upon 
the  legacy.  If  the  legacy,  instead  of  being  sold,  had  been 
paid  to  the  legatee,  the  executor  could  have  recovered 
from  him  the  amount  of  the  duty,  and  the  purchaser  is  in 
the  same  situation:  Jennings  v.  Bond  (a). 

Mr.  Ba^con  and  Mr.  Ifevinaon,  for  the  defendants. — ^There 
was  no  contract  on  the  part  of  the  purchaser  to  pay  the 
duty;  the  concurrence  of  the  executor  was  an  assent  to  the 
bequest  on  which  the  purchaser  was  entitled  to  rely.  Be- 
fore giving  such  assent,  the  executor  must  have  been  pre- 
sumed to  have  been  satisfied  as  to  the  legacy  duty.  The 
agsent  passed  the  entire  legacy  to  the  purchaser;  and  the 
executor  became  alone  liable  to  the  Crown:  86  Gea  3,  c. 
52,  &  6;  Hales  v.  Freeman  (6). 

The  Vicb-Chan(3Bllor: — 

How  it  would  be  correct  to  decide  this  case  upon  the 
assumption  of  holding  the  defendants  bound  or  affected 
by  the  words  in  the  conditions  of  sale,  to  which  reference 
has  been  made,  it  is  unnecessary  to  say,  for  I  am  of  opin- 
ion that  I  cannot  treat  the  defendants  as  bound  or  affect- 
ed by  those  words,  there  being  a  deed  of  assignment  exe- 
cuted on  the  completion  of  the  purchase  as  long  ago  as 
the  year  1828.  Looking  at  the  deed  of  assignment  and 
the  other  circumstances,  can  I  say  that  the  possible  liabi- 
lity to  this  legacy  duty  was  in  contemplation  of  any  person 
when  the  contract  was  made  or  the  sale  completed?    It 

(o)  2  J.  &  L.  720. 
(6)  1  Brod.  &  Bing.  391 ;  see  J^ow  ▼.  Davenport,  5  B.  &  Ad.  366. 
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seems  to  be  agreed,  and  I  certainly  am  of  opinion,  that  I  ^  1848. 
cannot  The  probabUitj  is,  that  no  one  thought  of  it;  so 
that  the  plaintiff  allowed  the  money  to  pass  through  his 
hands  without  taking  any  precaution  in  respect  of  such  a 
liability,  and  Sir  John  Scale  purchased  without  any  notion 
of  such  a  liability. 

It  is  not  disputed,  that,  as  long  ago  as  1828,  the  interest 
of  William  Thomas  Lear  was  sold  for  a  valuable,  consider^ 
ation,  and  the  money  treated  as  being  received  by  the 
plaintiff  himself  as  to  two  of  the  shares,  and  by  him  and 
his  co-executrixes  as  to  the  other.  It  was  part  of  the  con- 
tract that  the  money  should  be  considered  as  having  been 
so  received.  And  in  substance  it  must  be  so  considered 
now.  This  suit  was  instituted  more  than  nineteen  years 
after  the  completion  of  the  contract,  and  more  than  six 
years  after  the  reversion  had  fallen  into  possession  and  Sir 
John  Henry  Scale  had  died.  In  such  circumstances  can  I 
treat  the  plaintiff  as  having  a  better  equity  than  Sir  John 
Henry  Seale?  I  think  not  This  bill  must  be  dismissed, 
but  without  costs. 
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March  im. 


A  testator  de- 
TiMd  estates, 
on  trusty  to 
pay  the  rents 
to  a  tenant  for 
Ufo;  and  after 
her  death,  on 
trust,  to  aocn* 


Nbttlbtoh  V.  Stsphbvsoh. 

Thomas  NETTLETON,  by  his  will,  dated  the  4th  of 
May,  1824,  devised  all  his  real  estates  in  the  county  of 
York,  upon  trust,  for  Hannah  Hallas  for  her  life,  and  im- 
mediately upon  her  decease,  upon  trust,  to  let  the  whole 
of  the  said  estates  for  the  most  rent  which  could  reason- 

fcr^n^-Jm*'  ably  be  obtained,  for  twenty-one  years;  and  upon  the  re- 
yean  firam^e 

death  of  the 

tenant  for  life, 

and,  at  the  end 

of  that  period, 

to  difidc  the 

aoeomnlations 

among  defined 

classes  of  ob- 

ieGla,and  with 

limitations  in 

.remaindtf  after 

the  expiration 

of  the  twenty- 
one  years,  but 

noresiduaxy 

deiise:— ^0U, 


ceipt  of  the  rents,  to  place  the  same  out  yearly  upon 
Government  or  real  securities,  and  to  receive  the  interest, 
and  again  place  the  same  out  at  interest  during  the  whole 
of  the  said  term  of  twenty-one  years;  and  upon  further 
trust,  at  the  expiration  of  the  said  term,  to  call  in  the 
whole  of  the  said  twenty-one  years  rent,  and  the  interest 
and  accumulations  of  interest  thereon;  and  after  deduct- 
ing and  reimbursing  unto  themselves  all  reasonable  and 
necessary  expenses  attending  the  execution  of  the  trusts, 
to  divide  the  same  equally  amongst  all  and  every  the  chil- 

Sr4ibutira*waB  ^''®"»  ^  ^®^  ^^^^  ^  daughters,  of  the  testator's  nephew 

not  accelerated  John  Ncttletou,  (except  his  two  sons,  Thomas  and  William, 

tionofthe  who  Were  provided  for),  the  sons  and  daughters  of  his 

burSaTth^*'  nephew  Joseph  Neltleton,  the  sons  and  daughters  of  his 

rents  accrning  nephew  Fraucis  Ncttlctou,  and  the  sons  and  daughters  of 

between  theend      . '^    .  '  , 

of  the  legal  po-    his  uicce  Mary  Terry,  and  John  Nettleton  the  son  of  the 

muiation^and      testator's  late  ucphew  Thomas  Nettleton,  if  he  should  be 

Sb^nbL""*"  *^®^  living,  and,  if  not,  the  testator*  gave  his  share  to  be 

longed  to  the      divided  iuto  four  equal  parts,  and  paid  unto  and  amongst 

the  testator.       the  children  of  the  said  testator's  said  nephews  and  niece 

in  manner  aforesaid,  or  such  of  them  as  should  be  living 

at  that  time.    And  after  the  expiration  of  the  said  term 

of  twenty-one  years,  the  testator  devised  his  said  estates 

to  Joseph  Nettleton  (son  of  his  nephew  Francis  Nettleton) 

and  his  assigns,  for  life,  with  remainder  to  the  use  of  his 

first  and  other  sons  in  tail  male,  with  divers  remainders 


^. 


yf 


<e^^^<r^«^ 


"T  J^. 


'l^4S^*-»^* 


y^.s^ 
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The  testator  died  in  July,  1824,  and  Hannah  Hallas  in      JL84a 
February,  1837. 

The  present  suit  was  instituted  by  the  heir  at  law,  in- 
sisting that,  under  the  Thelusson  Act,  the  trusts  for  accu- 
mulation were  inoperative,  for  the  excess  of  the  period 
of  twenty-one  years  reckoned  from  the  death  of  Hannah 
Hallas  above  the  like  period  reckoned  from  the  testator's 
death;  and  that  the  intermediate  rents,  being  undisposed 
of,  belonged  to  the  plaintiff,  there  being  no  residuary 
devise. 

Mr.  RusseU  and  Mr.  Chapman  Barber^  for  the  plaintiff, 
cited  AUorney-Oeneral  v.  Pouldeti  (a). 

Mr.  a  P.  Cooper,  Mr.  Maiins,  Mr.  Olam,  Mr.  7.  C 
Wright,  and  Mr.  Nalder,  for  various  defendants  claiming 
under  the  trust  for  accumulation,  contended,  that  the  on- 
ly object  which  the  testator  had  in  the  postponement  of 
the  distribution  of  the  fiind  beyond  the  period  of  twenty- 
one  years  from  the  testator's  death,  to  which  the  Thelusson 
Act  restricted  trusts  for  accumulation,  was  the  benefit  of 
the  cestuis  que  trustent  As  the  Act  precluded  their  re- 
ceiving any  benefit  from  the  postponement  beyond  that 
period,  they  must,  under  the  general  intention  of  the  will, 
be  entitled,  as  soon  as  the  lawful  period  of  accumulation 
expired. 

Mr.  Bacon  and  Mr.  Elmdey  appeared  for  the  trustees. 
Mr.  Eusaell  replied. 

The  Viob-Chahcbllor,  who  in  the  course  of  the  argu- 
ment referred  to  Eyre  v.  Marsden  (b)  and  Davidson  v. 

(a)  3  Hare,  565.  2  Keen.  313 ;  Macdonald  v.  Btyoe, 

(b)  2  Keen.  564;  4  MyL  &  Or.      2  Keen.  276. 
231.     See  also  O'AeOl  v.  Lucas, 
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Dallas  (a)y  said  at  its  close,  that  all  the  counsel  had  ap- 
peared to  agree  that  the  trusts  of  the  accumulated  fund 
would  include  all  objects  within  the  description  of  the 
classes  comprised  in  the  trust,  coming  into  existence  be- 
fore the  expiration  of  the  twenty-one  years  during  which 
the  accumulation  was  directed  to  take  place,  and  such  was 
also  his  Honor's  impression.  With  regard  to  the  point  in 
dispute,  his  Honor  said,  he  could  not  accede  to  the  argu- 
ment that  the  period  for  distribution  of  the  fund  was  ac- 
celerated by  the  operation  of  the  Act  of  Parliament 

(a)  14  Vea.  676. 


March  I4ih. 

On  an  applica- 
tion for  an  in- 
junction to  n- 
■train  a  Rail- 
waj  Company 


Wood  v.  Thb  North  STAWPoaDSHiBB  Railwat  Company. 

Mr  KENYON  PARKER  and  Mr.  J.  H.  Palmer,  for 
the  plaintiffs,  landowners,  to  whom  the  North  Stafford- 
shire Railway  Company  had  given  the  usual  notice  of 
S^di^'uf^  their  intention  to  take  lands  belonging  to  the  plaintiffs, 
monajoryun-  moved  for  an  injunction  to  restrain  the  Company  from 
puisorj  ciauaei  proceeding  under  the  compulsory  powers  of  the  Lands' 
tniwsel^Mo-  Clauses  Consolidation  Act,  1849,  to  have  the  value  of  the 
i84fi*A^S  1*^^  assessed  by  a  jury.  The  ground  on  which  the  ap- 
thonght  that  the  plication  was  made  was,  that  the  Company  had,  by  their 
Lrebeenenti-  conduct,  bound  themselves  to  abide  by  an  award  which 

tied  to  an  in« 
junction,  but 
for  the  circum- 
stance that  the 
time  limited  for 
the  exerciw  of 
the  compuliory 
powers  waa  on 
the  point  of  ex- 
piring; but  that  the  doubt  aa  to  the  Taliditj  of  inch  proceedingt  after  that  period,  although  the 
uaual  notice  had  been  given  of  the  intention  of  the  Company  to  take  the  land,  waa  sufficient  ground 
for  declining  to  grant  the  injunction,  on  the  Company  undertaking  not  to  act  on  the  result  of  the 
jury  process  without  the  leare  of  the  Court,  and  bringing  into  Court  TOOL  to  answer  the  plaintBOHi 
costs  and  charges  by  reason  of  the  process,  without  prejudice  to  any  question. 

(a)  See  In  re  North  Staff ortUhire  Railtoay  Company,  6Bailw.  Cas.  S86. 


had  been  made  respecting  the  value  of  the  lands,  but  the 
validity  of  which  they  disputed  (a). 

Mr.  Molina  and  Mr.  Crompton,  for  the  defendants,  re- 
sisted the  motion,  on  the  ground  (among  others)  that  the 
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time  limited  for  the  exercise  by  the  Company  of  their  com-  1849. 

pulsory  powers,  would  expire  in  June,  1849. — ^They  cited  ^^^ 

BrockUba/nk  v.  The  WhUehatfen  Jwnction  Railway  Com-  ^^^'q^^. 

pony  (a).  vobdshibb 

The  Viob-Chanckixob: — 

Upon  the  mere  legal  question,  I  had  rather  not  give 
any  opinion  without  necessity.  I  think  that  no  such  ne- 
cessity at  present  exist& 

I  do  not  say  whether,  in  my  judgment,  the  award  is  le- 
gally good  or  legally  bad;  or  whether,  if  the  award  is  bad, 
the  Company,  considering  the  dispute  with  respect  to 
some  part  of  the  land  in  question,  can  properly  require  a 
jury  to  ascertain  the  value  of  that  land  only  as  to  which 
there  is  no  dispute. 

However  these  questions  ought  to  be  decided  as  legal 
questions,  I  have  to  consider  what  took  place  before  the 
arbitrator  and  the  umpire;  and  were  I  under  the  necessity 
at  the  present  moment  of  deciding  to  which  set  of  repre- 
sentations of  what  is  alleged  to  have  taken  place,  faith 
ought  to  be  given,  I  have  no  hesitation  in  saying  that, 
for  the  present  purpose,  I  should  answer  that  question  in 
favour  of  the  plaintiff. 

I  am  not  therefore  prepared  to  say,  that  the  legal  rights 
of  the  parties  would  decide  the  case;  and  considering  the 
expense  as  well  as  the  consequences  to  the  parties  in  other 
respects  of  proceedings  before  a  jury,  my  opinion,  subject 
to  what  I  am  about  to  say,  is,  that  the  injunction  ought  to 
go,  on  the  plaintiff's  entering  into  proper  undertakings. 

But  my  difficulty,  my  only  difficulty,  is  with  reference 
to  the  near  approach  of  the  time  fixed  for  the  expiration 
of  the  powers  of  the  Company.  There  may  be  questions 
as  to  the  right  to  summon  a  jury  after  this  time,  and  it 
may  be  impossible  to  place  the  Company  in  the  position  in 

(a)  16  SinL  632. 
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1649.        which  they  ought  to  be.     On  this  point  alone  I  wish  to 
"w^      hear  a  reply. 

V. 

NoiTB  Btaw- 
voBMHu         Mr.  K.  Parker,  in  reply. — ^It  is  the  Company's  own 

fault  that  they  have  allowed  the  time  nearly  to  expire; 
and  a  landowner  ought  not  to  be  prejudiced  by  their  ne- 
gligence. 

Mr.  MaUns,  for  the  defendants,  offered  to  bring  into 
Court  a  sufficient  sum  to  answer  the  expenses  of  the  jury 
procesa 


The  YiOB-CHAiroBLLOB : — 

As  far  as  I  can  with  propriety  at  this  stage  of  the  cause 
form  any  opinion  as  to  its  merits,  my  opinion  is,  I  repeat, 
in  favour  of  the  plaintiffs.  This,  however,  is  not  the  stage 
of  the  proceedings  at  which  the  merits  can  be  determined. 
The  proximity  of  the  time  for  the  expiration  of  the  Com- 
pany's powers  is,  I  repeat,  the  only  reason  which  induces 
me  to  refirain  from  interfering  by  injunction.  On  the 
Company  bringing  into  Court  a  sum  of  money  sufficient 
to  answer  the  costs,  charges,  and  expenses  which  the 
plaintiffs  may  incur  by  reason  of  the  jury  process,  and 
undertaking  not  to  act  upon  the  proceedings  before  the 
sheriff  without  the  leave  of  the  Court,  I  refuse  the  mo- 
tion. 


It  was  arranged  that  2002.  should  be  brought  into  Court, 
without  prejudice  to  any  question ;  and  with  liberty  for  all 
parties  to  apply  to  the  Court  as  they  should  be  advised. 
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Re  T0MLIH805.  uaink  IJWk, 

HIS  was  the  petition  of  the  mother  of  an  infant  nnder  i^  independ- 
the  age  of  seven  years,  who  was  then  in  her  custody,  pray-  ^^^  $  vict 
ing  that  she  might  be  at  liberty  to  retain  such  custody.  ^  ^*»  A©  Court 


She  presented  the  petition  by  her  next  friend,  and  was  jurudktion  up- 
living  separate  from  her  husband,  the  father  of  the  in-  of  a  1    ' 


fanty  who  had  applied  to  Mr.  Justice  PaUeson  for  a  habeas  ^^f  h^^j^ 
corpus  to  have  the  infant  delivered  up.    He  had  also  insti-  ^*  «^  ** 

'^  ^     ^  ^  ,       ,  the  oontmnanoe 

tuted  a  suit  in  the  Ecclesiastical  Court  for  restitution  of  of  tachcoitody, 
conjugal  rights.    The  petition  was  intituled  in  the  Matter  lithough^the* 
of  the  Infant  and  of  the  Act  2  &  3  Vict  c  64.  SurfSi"t£" 

mitterofthat 

Mr.  RvmM  and  Mr.  J.  V.  Prior  supported  the  petition.  b^nMiSe? 

of  the  infiml 
Wherethe 

Mr.  Swcmston  and  Mr.  Steere^  on  behalf  of  the  father,  mother  of  an 

opposed  it,  among  other  grounds,  on  that  of  the  petition  be-  leyen  yean  of 

ing  wrongly  intituled  in  the  Matter  of  the  Act  2  &  3  Vict  j^J'^^JoJ  rf 

c.  64,  which  they  insisted  did  not  apply  to  a  case  where  »*•  "  ^^ 

an  infant  was  in  the  custody  of  its  mother.  the  fiuher,  and 

haa  a  good  de- 
fence to  a  tnit 

The  case  stood  over  for  further  evidence  to  be  adduced,  by  him  for  n- 
and  for  the  purpose  of  ascertaining  the  exact  position  of  jngai  ^htiT™' 
the  suit  in  the  Ecclesiastical  Court  ^^I^orfi 

eontiniiing  to 

On  these  days  Dr.  Addams  and  Dr.  Travera  Twisa  ap-  ^J^^rf  tST 
peared  for  the  respective  parties,  and  argued  the  question  "^K?^  \ 
of  the  validity  of  the  mother's  defence  to  the  suit  in  the  not  within  i^e 
Ecclesiastical  Court  ^^^  th^ni- 


Further  affidavits  were  also  read. 

The  Viob-Chakobllob: — 

If,  independently  of  tlj^e  Act  of  2  &  3  Vict  a  64,  the 
Court  could  exercise  jurisdiction  in  the  matter  of  this 


tj  of  the  2  ft 
3  Vict  c.  54. 

Mairch^M 
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1849.        petition,  I  think  that  it  may  do  so  notwithstanding  that 
j^^  ^      the  petition  is  intituled  in  the  matter  of  the  Act  as  well 
ToiiLiwo».    as  in  the  matter  of  the  infant 

Assuming,  however,  that  the  petition  is  presented  under 
the  Act,  I  am  of  opinion,  that  although  the  child  was  at 
the  time  of  the  presentation  of  the  petition  and  is  still  in 
the  custody  of  its  mother,  the  Court  has  within  the  equity 
of  the  Act  jurisdiction  to  interfere. 

When  I  use  the  expression  '^  equity  of  the  Act^''  I  shall 
of  course  not  be  understood  as  meaning,  that  one  inteipre- 
tation  is  to  be  given  to  a  statute  in  a  Court  of  law  and  an- 
other in  a  Court  of  equity.  I  use  the  expression  in  the 
sense  in  which  it  is  used  as  well  by  common  lawyers  as 
by  equity  lawyers. 

It  is  probably  true  that  the  statute  of  1839  has  enabled 
or  rendered  justifiable  the  interposition  of  the  Court  of 
Chancery  in  some  circumstances  in  which  the  Court  could 
not  or  would  not  have  acted  independently  of  the  statute, 
and  with  reference  to  some  considerationd,  to  which,  but 
for  the  statute,  it  could  not  or  would  not  have  looked  (a). 
This  petition  presented  by  the  infant's  mother  is  one 
under  which  she  is  entitled  to  claim  for  him  or  for  herself 
or  for  both  such  protection  or  benefit,  if  any,  as  the  statute 
provides  in  such  a  case:  and  the  child  being  not  a  fort- 
night more  than  two  years  old,  the  mother  at  the  time  of 
his  birth  having  been  living  in  a  state  of  separation  from 
his  father,  that  separation  having  ever  since  continued  and 
still  continuing,  the  child  being  I  think  clearly  proved  to  be 
a  weakly  child,  requiring  particular  care,  the  mother's  kind- 
ness and  attention  to  him  and  his  present  state  of  comfort 
and  security  being  unquestioned — as  is  her  chastity;  the 
proceedings  also  in  the  Ecclesiastical  Court  and  those  before 
Mr.  Justice  PaMeson  having  begun  before  the  petition  was 
presented,  and  being  in  the  state  in  which  at  present  they 
are,  I  should  have  thought  it  right  now  to  make  an  order 

(a)  See  Re  /Jrwi,  2  De  G.  &  8.  467. 
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relating  to  the  custody  of  the  infant  without  directing  the        1849. 
petition  again  to  stand  over,  had  there  appeared  to  me  to        j^^ 
be  a  probability  of  the  mother's  success  in  the  ecclesias-     Tonuwoir. 
tical  suit,  that  is  to  say,  in  establishing  that  she  is  justi^ 
fied  in  living  apart  from  her  husband.     But,  judging  as 
well  as  I  can  upon  such  a  matter,  I  am  of  opinion,  that  it 
does  not  appear  to  be  reasonably  probable  that  she  will  so 
succeed     [His  Honor,  after  stating  the  grounds  on  which 
he  had  come  to  this  conclusion,  continued — ] 

The  petitioner  however  contends,  that,  according  to  the 
truth  of  the  case,  as  capable  of  being  laid  before  the  Eccle- 
siastical Court  and  as  proveable,  she  is  justified  in  living 
apart  irom  her  husband;  that  his  suit  therefore,  at  least 
when  defended,  as  she  says  that  she  can  defend  it,  will 
fail;  and  that,  whether  it  shall  or  ought  to  succeed  or 
shall  or  ought  to  fail,  she  is,  according  to  the  real  facts 
and  merits,  entitled  to  some  such  order  as  her  petition 
aska  Now,  whether  she  is  right  or  wrong  in  this  con- 
tention, or  any  part  of  it,  must,  I  suppose,  depend  on  evi- 
dence. But  in  that  view  of  the  matter  she  wishes,  and 
perhaps  reasonably,  to  add  to  the  present  evidence,  that 
is,  to  file  affidavits  in  reply  to  those  filed  on  the  part  of 
the  respondent,  which  certainly  she  has  not  yet  had  a  suffi- 
cient opportunity  of  doing, — and  his  case  was  heard  on  the 
materials  now  before  the  Court  under  an  express  reserva- 
tion of  her  right  to  adduce  evidence  in  reply,  if  she  should, 
as  she  does,  wish  to  do  so. 

This  being  so,  I  abstain  from  saying  more  as  to  the 
weight  or  effect  of  the  evideiice  in  its  present  state,  so  far 
as  it  relates  to  disputed  facts,  beyond  this  remark,  that  it 
is  my  impression,  that  if  the  petitioner  has  further  evi- 
dence of  a  material  kind  adducible,  her  counsel  have  taken 
the  most  advisable  course  for  her  in  electing  to  avail  them- 
selves of  the  opportunity  of  doing  so. 

The  infant  being  I  think  upon  the  undisputed  facts  a 
weakly  child,  at  present  under  good  care  and  in  a  state 
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1849. 
In  re 

ToMUKflOV. 


of  comfort  and  securitT,  what  I  do  now  is  to  direct  the 
continuance  of  the  undertaking  ahready  given  until  the 
23rd  of  April  or  further  order,  with  liberty  to  apply,  and 
without  prejudice  to  any  question,  and  to  order  the  peti- 
tion to  stand  for  further  hearing  on  the  20th. 

I  may  add  that  I  have  considered  either  the  father  or 
the  mother  or  her  next  friend  (I  think  it  of  no  importance 
which)  as  appearing  in  substance  and  effect  for  the  infant 
on  the  petition. 


AjyrU  17 th.  On  this  day  the  counsel  for  the  petitioner  and  respond- 
ent said,  that  a  reconciliation  had  taken  place,  and  that 
an  arrangement  had  been  come  to  for  dismissing  the  peti- 
tion without  costs ;  and  that  the  proceedings  before  Mr.  Jus- 
tice Patteson  were  to  be  discharged,  and  the  suit  in  the 
Ecclesiastical  Court  dismissed. 


March  2Sth. 

In  a  suit  to 
which  a  lunatic 
and  his  commit- 
tee wen*  de- 
fendants, the 
Court  declined, 
before  decree, 
to  make  an  or- 
der, on  motion, 
substituting  a 
new  committee 
as  a  defendant. 


RuDD  v.  Speare. 

JjJLr.  pitman  moved,  that  the  name  of  a  new  com- 
mittee of  a  lunatic  defendant  might  be  substituted  for  that 
of  the  former  committee  (who  was  also  a  defendant  to  the 
suit),  without  any  supplemental  bill  There  had  not  yet 
been  any  decree  in  the  cause.  He  cited  Shelford  on  Lu- 
nacy, p.  564,  2nd  edit,  and  Lyon  v.  Mercer  (a). 

The  Vice-Chancellob  said,  that  he  was  not  aware  of 
this  having  been  done  before  decree.  If  any  precedent 
could  be  produced  of  such  an  order  he  would  follow  it. 

None  having  been  found,  his  Honor  declined  making 
the  order  sought 

(a)ia&S.356. 
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1849. 

Bankibr  V.  Poole.  ^^'"^^  ^^*- 

X  HIS  was  a  motion  for  leave  to  serve  a  subpoena  to  ap-  order  for  sub- 
pear  and  answer  upon  Mr.  Molloy,  a  solicitor,  as  the  agent  ^ '"ppw^Ind* 
of  the  defendants,  who  were  out  of  the  jurisdiction  of  the  "»"^e'  ««  «l-  , 

•'  leged  agent  and 

Court.  receiver  of  de- 

The  defendants  were  mortgagees  in  possession  of  lease-  were  mort^-'' 
hold  property,  and  the  bill  was  filed  on  February  28,  1849,  ^'"^  ^"^ 
by  the  executors  of  the  mortgagor,  for  redemption. 

The  affidavit  of  the  clerk  to  the  plaiutiffs'  solicitor  in 
support  of  the  motion  stated,  that  Mr.  Molloy  had,  since 
1841,  acted,  and  was  still  acting,  as  receiver  of  the  rents 
of  the  mortgaged  property  for  the  defendants,  and  was 
also  employed  (as  the  deponent  believed)  as  their  solicitor; 
that,  before  the  filing  of  the  bill,  the  deponent  had  frequent- 
ly applied  to  Mr.  Molloy  for  his  account  as  such  receiver; 
and  that  Mr.  Molloy  had  written  a  letter,  stating,  that  the 
mortgagees  must  wait  for  the  decision  of  the  Ecclesiastical 
Court  upon  the  probate  of  the  will,  which  was  then  in  the 
course  of  litigation ;  that,  after  probate  was  granted,  Mr 
Molloy  sent  two  accounts  to  the  plaintifis'  solicitor,  for 
the  years  1847  and  1848;  one  of  such  accounts  being  in- 
titled  "  The  account  of  Charles  Molloy  the  receiver,  with 
J.  T.  Poole  and  D.  C.  Poole,  Esqs.,  mortgagees  of  the  late 
Mr.  and  Mrs.  Keating,  Cr. ;"  that  the  defendants  had  been 
residing  for  some  time  past  at  different  places  on  the  con- 
tinent; and  that  Mr.  Molloy  had,  (as  the  deponent  was  in- 
formed by  Mr.  MoUoy's  managing  clerk,)  during  the  last  va- 
cation, gone  to  the  continent,  and  would  see  the  mortgagees 
on  the  subject  of  rendering  the  more  detailed  accounts  which 
the  plaintiffs'  solicitor  had  required ;  that,  since  the  filing 
of  the  bill,  many  applications  had  been  made  to  Mr.  Mol- 
loy, inquiring  if  he  would  accept  service  for  the  defend- 
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ants,  or  would  furnish  their  address,  but  that  he  had  re- 
turned no  answer;  and  that  every  exertion  had  been  made, 
without  success,  to  ascertain  the  defendants'  addres& 


Mr.  Smyihe,  in  support  of  the  motion,  cited  Murray  v. 
Vipart  (a),  and  Cooper  v.  Wood  (6). 


The  Vice-Chakgellob  said,  that  having  regard  to  recent 
cases,  he  thought  he  might  venture  to  make  the  order ; 
and  that,  if  it  was  wrong,  the  error  was  on  the  side  of  rea- 
son and  justice. 


(a)  1  Ph.  621.  See,  also,  Hurst 
V.  Burst,  1  De  G.  &  S.  694 ;  Skegg 
V.  Simpson,  2  De  G.  &  S.  455 ; 
Wallerv,Darby,6BAre,6lSiEolh 
house  v.  Courtney,  12  Sim.  140; 


Norton  V.  Hqnporth,  1  Mac  &  G. 
54;  and  4  &  5  Will.  4,  c.  82,  as.  1 
and  S. 
(b)  5  Beav.  391. 


March  22nd  Dawson  v.  Brinckman.  \ 

dsdoth.   •    m 
An  agreement     A  HIS  was  a  suit  by  vendors  to  enforce  the  specific  per- 

tTfoTthepiui    formance  of  a  contract  for  the  purchase  of  a  mansion-house, 

chaae  of  a  man- 
sion-house and  lands,  admeasuring  about  ninety-six  acres,  comprised  in  particulars  with  the  following 
statement: — ^^The  whole  la  freehold,  except  about  eight  acres,  which  is  copyhold  of  the  manor  of 
G.  (but  undistinguished  except  as  to  not  including  any  of  the  buildings).**  Upon  the  abstract  of 
title,  one  of  the  purchaser's  requisitions  was,  that,  as  the  abstract  did  not  shew  any  connexion  be- 
tween the  parcels  described  in  the  deeds  abstracted  and  those  set  forth  in  the  printed  particulars, 
the  rendors  should  establish  the  identity  of  the  Unds  sold  with  those  in  the  abstract  After  some 
negotiation,  but  without  compliance  with  this  requisition,  a  supplemental  agreement  was  entered 
into,  by  which  possession  was  given  up  to  the  purchaser,  he  accepting  the  title  subject  to  the  rendors* 
producing  a  **  declaration  of  identiQr  of  the  lands  mentioned  in  the  deed  to  those  soldL**  The  vendors 
then  produced  a  declaration,  of  which  the  purchaser's  counsel  approved,  in  proof  of  the  local  identic 
of  the  parcels,  but  not  distinguishing  the  freehold  from  the  copyhold  parts.  Subsequently,  the  pur- 
chaser procured  evidence,  shewing  that  it  was  highly  probable  that  the  mansion  was  buUt  on  the  copy- 
hold part  of  the  property,  and  insisted  that  the  vendor  was  bound  to  identify  its  site  with  the  por- 
tion which  was  not  copyhold.  The  vendors  declined  to  ftimish  the  necessary  evidence.  Upon  a  bill 
by  them,  to  compel  specific  performance  of  the  agreement : — Held^  that  the  purehaser  was  not  entitled 
to  require  such  evidence  of  identity;  and  the  Court  decreed  specific  performance,  with  a  declaration 
to  that  effect. 
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lands,  and  hereditaments  situate  at  St.  Leonard's,  adjoining         1849. 

Windsor  Park,  in  the  county  of  Berks.  dIws^ 

It  appeared,  that  the  property  had  been  offered  in  two    ^    ^*- 

J5RINCKMAN. 

lots  for  sale  by  public  auction  on  the  26th  of  August,  1846, 
but  was  not  then  sold.  On  the  9th  of  September,  1847, 
the  defendant,  Sir  Theodore  Henry  Lavington  Brinckman, 
Bart.,  entered  into  an  agreement  in  writing  with  the  agents 
of  the  plaintiffs,  the  vendors,  for  the  purchase  of  the  estate 
mentioned  in  the  printed  particulars,  for  the  sum  of  15,3757. 
including  the  timber,  &a  By  the  agreement  it  was  stated, 
that  the  purchaser  had  paid  the  sum  of  10002.  as  a  deposit; 
and  it  was  stipulated,  that  he  should  pay  the  remainder 
of  the  purchase-money  agreeably  to  the  conditions  of  sale. 
The  particulars  of  the  property  referred  to  in  the  agreement 
stated,  that  Lot  1  consisted  of  a  mansion-house,  pleasure 
grounds,  kitchen  garden,  orchard,  park,  and  pastures,  and 
admeasuring  together  seventy-nine  acres,  thirty  perches, 
and  contained  a  description  of  the  tenure  of  this  lot  as  fol- 
lows:— "  The  whole  is  freehold,  except  about  eight  acres, 
which  is  copyhold  of  the  manor  of  Clewer,  [but  imdistin- 
guished,  except  as  to  not  including  any  of  the  buUdingsjf 
subject  to  annual  quit  rents  of  Ss.  4(2."  The  clause  with- 
in brackets  was  not  in  the  original  particulars,  but  was 
inserted  upon  the  treaty  for  the  purchase  by  the  defendant 

Lot  2  was  described  as  situate  at  the  south-east  side  of 
Lot  1,  and  as  consisting  of  17a.  13f. 

By  the  conditions  of  sale  referred  to,  it  was  stipulated 
by  the  3rd  clause,  that  the  purchase  should  be  completed 
by  the  25th  of  December,  1847;  but  that,  if  from  any  cause 
whatever  the  purchase  should  not  be  then  completed,  the 
purchaser  shoidd  pay  interest  at  the  rate  of  42L  10&  per 
cent,  until  the  completion  of  the  purchase;  and  by  the 
8th  clause  it  was  provided,  that  the  copyhold  portion  was 
to  be  sold,  subject  to  the  rents,  heriots,  fines,  and  customs 
of  the  manor;  and  that  the  purchaser  was  not  to  require 
evidence  of  the  title  of  the  lord  of  the  manor. 
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1849.  By  the  4th  of  the  conditions  it  was  further  stipulated, 

that  if  any  mistake  or  error  should  haye  been  made  in  the 
description  of  the  property  comprised  in  the  particulars, 
such  mistake  or  error  should  not  annul  the  sale;  but  a 
compensation  should  be  given  or  taken  as  the  case  might 
require,  the  amount  thereof  to  be  settled  by  arbitration 
of  two  indiflFerent  persons,  or  their  umpire;  but  that  no 
compensation  should  be  made  for  any  deficiency  in  quan- 
tity under  two  acres;  and  that  the  vendors  should  not  be 
required  to  account  for  any  variation  below  the  statement 
of  the  quantities  as  contained  in  the  title  deeds  and  the 
actual  admeasurements  thereof;  but  that  the  quantities 
stated  in  the  particulars  should  be  taken  as  correct  The 
last  condition  contained  the  usual  stipulation  for  the  for- 
feiture of  the  deposit,  and  liberty  to  the  vendors  to  resell, 
in  case  of  default  by  the  purchaser. 

The  abstract  of  the  plaintiffs'  title  was  delivered  in  due 
time  to  the  defendant's  solicitors,  and  was  submitted  to 
counsel  on  his  behalf  The  abstract  was  returned  to  the 
plaintiffs'  solicitors  with  twenty-eight  requisitions;  of 
these,  the  16th  was  as  follows:  "The  abstract  does  not 
shew  or  attempt  any  connection  between  the  parcels  in 
the  deeds  abstracted  and  those  set  forth  in  the  printed 
particulars  of  sale.  The  vendors  have  therefore  to  estab- 
lish the  identity  of  the  lands  proposed  to  be  sold  with 
those  known  under  the  denomination  mentioned  in  the 
abstract.  This  is  especially  important"  On  the  7th  of 
December,  1847,  answers  to  some  of  the  requisitions  were 
sent,  with  a  promise  to  send  an  answer  to  the  16th  requi- 
sition ;  but  such  answer  not  having  been  sent,  the  defend- 
ant's solicitors,  in  referring  to  the  requisitions,  in  January, 
1848,  notified  to  the  plaintiffs'  solicitors,  that  the  16th  re- 
quisition was  important,  and  must  be  strictly  complied 
with.  The  plaintiffs'  solicitors  did  not  attempt  to  satisfy 
the  16th  requisition  until  the  17th  of  March,  1848;  when 
a  statement  was  made,  and  a  tracing  from  the  map  of  the 


Brinckman. 
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Steward  of  the  manor  of  Clewer,  made  in  1711,  was  fur-         1849. 
Dished,  tending  to  shew  the  probability  that  the  site  of       dawwn 
the  mansion-house  and  buildings  was  comprised  in  the 
freehold  title;  a  copy  of  a  map,  made  in  1755,  was  also 
famished  with  the  same  object 

The  defendant's  solicitors  were  dissatisfied  with  the 
evidence  furnished  in  compliance  with  the  16th  requisi- 
tion. In  consequence  of  the  deterioration  of  the  pro- 
perty from  its  remaining  vacant,  the  solicitors  for  the 
plaintiffs  and  defendant  came  to  an  agreement  on  the 
26th  of  April,  1848,  of  which  the  material  parts  are  as 
follows: — "  St.  Leonard's  Estate.  Memorandum  to  be  an- 
nexed to  the  conditions  of  sale.  It  is  agreed  on  behalf  of 
the  vendors  and  purchaser: — 1st  That  immediate  posses- 
sion of  the  within-mentioned  estate  may  be  taken  by  Sir 
Theodore  Brinckman,  Bart,  upon  the  following  under- 
standing. 2nd.  That  the  title  be  accepted,  subject  to  the 
documents  mentioned  in  the  annexed  list  being  famished, 
and  the  requisitions  therein  being  complied  with,  Messrs. 
Lacy  &  Co.  (the  plaintiflFs'  solicitors)  hereby  personally 
undertaking  to  famish  those  documents  and  comply  with 
those  requisitions.  5th.  That  7000i,  part  of  the  purchase- 
money,  be  allowed  to  remain  on  mortgage  at  4  J  per  cent, 
for  a  term  of  —  years;  and  that  the  mortgage  and  convey- 
ance be  completed  on  the  6th  of  May  next  6th.  The 
usual  searches  to  be  made  on  both  sides,  and  any  incum- 
brances to  be  disclosed  by  such  searches  to  be  discharged." 
The  list  referred  to  in  the  above  agreement  consisted  of  an 
enumeration  of  documents  to  be  furnished,  and  requisi- 
tions to  be  complied  with,  sixteen  in  number,  of  which  the 
material  requisitions  were  the  following: — 

"No.  11,  declaration  of  identity  of  lands  mentioned  in 
deeds  to  those  now  sold." 

"  No.  16,  declaration  of  identity  before  alluded  to,  should 
shew  that  the  road  across  the  Crown  allotment,  and  through 
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184d.        Lord  Harcourt's  park,  is  the  same  road  as  existed  in  1776, 
as  mentioned  in  the  Duke  of  Gloucester's  Act" 

The  defendant  took  possession  immediately  after  the 
above  supplementary  agreement  had  been  come  to,  and  the 
plaintiffs  proceeded  to  procure  the  eyidence  remaining  to 
be  produced  under  the  agreement.  They  prepared  drafts  of 
a  declaration  by  Seeker  and  another,  two  old  persons,  iden- 
tifying the  property  comprised  in^the  two  lots,  and  sent  it 
to  the  defendant's  solicitors.  The  draft  was  slightly  al- 
tered, and  api»royed  by  the  defendant's  counsel,  and  was 
returned  by  the  defendant's  solicitors  to  the  plaintiffs'  so- 
licitors on  the  2nd  of  May,  1848,  for  engrossment 

The  declaration  was  subsequently  engrossed  by  the 
plaintiffs'  solicitors,  and  made  by  Seeker  and  the  other  de- 
clarant 

The  draft  conyeyance  of  the  property  was  deliyered  to 
the  plaintiffs'  solicitors  by  the  defendant's  solicitors  on 
the  5th  of  May,  1848,  and  the  same  was  returned  to  them 
approved  on  the  loth  of  May;  but,  in  the  interval,  the  de- 
fendant's solicitors  gave  notice  to  the  plaintiff'  solicitors 
that  the  balance  of  the  defendant's  purchase-money  was 
ready  and  unproductive,  in  order  to  stop  the  liability  to 
pay  interest  from  that  day. 

On  the  25th  of  May,  Mr.  Charlton,  one  of  the  plaintifis' 
solicitors,  had  an  interview  with  Mr.  Baxter,  one  of  the 
defendant's  solicitors,  in  which  Mr.  Baxter^expressed  a 
suspicion  that  the  mansion  stood  on  copyhold  land,  and 
requested  further  information  on  the  subject;  but  Mr. 
Charlton  objected,  that  the  request  was  too  lat-e.  In  pur- 
suance of  a  suggestion  by  Mr.  Charlton,  the  defendant's  so- 
licitors, on  the  same  day,  wrote  to  the  plaintiffs'  solicitors, 
that  it  appeared  to  them  that  the  documents  furnished 
raised  great  doubts  whether  the  site  of  the  mansion  was 
not  copyhold,  and  desiring  that  the  doubt  might  be  clear- 
ed up. 
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The  plaintiffs'  solidtors  immediately  replied,  that  they        1849. 
considered  the  demand  came  too  late. 

The  present  steward  of  the  manor  of  Clewer  having  been 
thereupon  applied  to  on  b^alf  of  the  defendant,  claimed 
certain  closes  of  land  specified  in  the  old  map  of  1711  as 
being  parcel  of  the  manor  of  Clewer;  and  a  surveyor,  em* 
played  by  the  defendant,  compared  the  plan  of  1 711  with 
the  map  of  the  property  which  accompanied  the  particu- 
lars thereof  upon  the  present  sale,  and  it  thereby  appeared, 
and  the  defendant  was  advised,  that  the  mansion-house 
and  buildings,  or  parts  thereof,  were  comprised  in  the 
closes  of  land  which  the  present  steward  claimed  as  parcel 
of  the  manor.  The  defendant  thereupon  refused  to  com- 
plete. 

The  vendors  instituted  the  present  suit,  which  now  came 
on  for  hearing. 

Mr.  MaUns  and  Mr.  BorUm  for  the  plaintiffs. — The  ori- 
ginal agreement,  under  which  the  defendant  contracted  to 
purchase,  must  be  taken  as  being  superseded  as  to  the 
title  to  be  furnished  by  the  agreement  of  the  26th  of 
April,  1846,  which  waived  all  previous  objections  of  any 
substance,  except  as  to  certain  points;  and  of  these 
the  11th  requisition,  which  provided  for  a  declaration  of 
identity  of  the  lands  mentioned  in  the  deeds  with  those 
now  sold,  alone  remains  in  question.  The  meaning  of 
this  clause  must  be  ascertained  by  a  reference  to  the  16th 
requisition  made  in  1847,  from  which  it  is  evident  that 
the  identity  referred  to  was  an  identity  of  parcels,  and 
not  a  deduction  of  title  distinguishing  each  parcel  as  being 
either  freehold  or  copyhold.  The  statutory  declaration, 
which  was  prepared  for  the  purpose  of  proving  this  iden- 
tity, having  been  submitted  by  the  plaintiffs'  solicitors 
to  the  defendant's  solicitors,  and  having  been  altered  by 
his  counsel  and  returned  with  his  express  approval,  must 
be  taken  to  have  been  accepted  as  a  full  compliance  with 
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1849.  the  requisition  No.  11.  Not  only  was  the  defendant  satis- 
fied with  the  declaration,  but  his  solicitors  prepared  the 
draft  conveyance  of  the  property,  and  submitted  it  to 
the  plaintiffs'  solicitors,  who  approved  of  it.  This  having 
been  done  without  any  reservation  of  right  by  the  pur- 
chaser, must  be  taken  as  precluding  him  from  objecting 
for  any  defect  of  proof  of  identity,  and  the  plaintiffs  are 
entitled  to*have  the  contract  specifically  performed  with- 
out furnishing  any  further  evidence  of  identity. 

Mr.  Wigram  and  Mr.  Craig  for  the  defendant — Of  this 
purchase  the  mansion  is  the  substance;  and  the  defendant, 
the  purchaser,  has  throughout  shewn  that  he  meant  to  pur- 
chase a  residence  of  freehold  and  not  of  copyhold  tenure. 
His  case  now  is,  that  he  cannot  have  what  he  stipulated 
to  purchase,  for  the  plan  of  1711,  corresponding  as  it  does 
with  the  present  plan,  shews  that  the  mansion-house  is 
built  on  copyhold  land.  The  11th  requisition  of  the 
agreement  of  April,  1848,  has  no  reference  to  the  16th  of 
the  original  requisitions  of  1847,  but  refers  to  the  clause 
in  the  particulars  guaranteeing  to  the  purchaser  that  the 
site  of  the  mansion  was  not  copyhold.  Under  these  cir- 
cumstances, on  the  authority  of  Warren  v.  Richardsonia), 
Crompton  v.  Lord  Melbourne  (6),  and  Blackford  v.  Kirkpa- 
trick  (c),  the  purchaser  is  entitled  either  to  reject  the 
contract  or  to  complete  with  compensation,  at  his  op- 
tion ;  and  he  has  exercised  that  option,  and  declined  to 
complete.  [The  Vice-Chancellor  inquired,  as  neither  fraud 
nor  unfairness  on  the  part  of  the  vendors  was  imputed, 
why  the  question  had  not  been  referred  under  the  11th 
condition.]  It  was  for  the  vendors  to  have  suggested  that 
course  to  the  defendant  before  they  filed  their  bill.  The 
plaintiffs'  bill  makes  no  suggestion  or  proposal  of  any  re- 
ference of  the  question  under  the  condition.    The  defend- 

(a)  1  Younge,  1.  (h)  6  Sim.  363.  {c)  6  Beav.  232. 
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ant  seeks  no  such  reference.  He  stipulated  that  the  man- 
sion should  be  freehold  The  inconveniences  of  copyhold 
tenure,  especially  as  to  buildings,  are  serious;  and,  al- 
though compensation  for  the  difference  in  value  between 
copyhold  and  freehold  tenures  in  land  may  be  computed, 
the  case  is  very  different  as  to  a  villa  residence.  The  11th 
condition  of  the  agreement  of  1848  is  not  applicable  to  a 
case  where  the  principal  part  of  the  purchased  property  is 
of  a  tenure  different  from  what  it  is  stipulated  to  be: 
FlightY.Booih{a),  DobelY.HvtchinsonQ}),  PoweUy.Dovih 
ble  (c).  [The  Vice-ChanceUor  referred  to  Stewart  v.  AUi- 
«on((2)]. 


1849. 


^ix.MalvM  in  reply. — ^The  rights  of  the  purchaser  under 
the  agreement  of  1847,  as  to  the  evidence  of  the  plaintiffs' 
title,  were  disposed  of  by  the  agreement  of  April,  1848; 
and  the  defendant,  by  entering  into  possession,  precluded 
himself  from  requiring  any  evidence  beyond  what  was  pro- 
vided for  by  that  agreement:  Burnett  v.  Brown  (e).  The 
cases  cited  for  the  defendant  do  not  controvert  this  posi- 
tion. In  Warren  v.  Richardeoriy  the  purchase  was  of  a 
leasehold  interest,  part  of  a  larger  property,  demised  by 
one  lease  to  several  lessees,  and  the  objection  to  completion 
went  to  the  entire  title:  it  was,  that  it  was  in  the  power 
of  any  one  of  three  strangers  to  destroy  the  entire  estate 
agreed  to  be  purchased. 

His  Honor  reserved  his  judgment. 


The  Vicb-Chancellor: — 

In  this  case,  the  dispute  between  the  parties  has  refer-   March  3aA, 
ence  mainly,  if  not  solely,  to  the  tenure  of  the  buildings, 
forming  a  portion  of  the  estate,  partly  freehold  and  partly 


(a)  1  Bing.  N.  C.  370. 

(fr)  3  A.  &  K  365. 

(<?)  MS.  Sug.  V.  k  P.  30. 


(cQ  1  Mer.  26. 
(e)  IJ.  &  W.  168. 
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1849.  copyhold,  agreed  to  be  purchased  from  the  plaintiffs  by  tht 
defendant;  and  it  must,  I  think,  be  taken,  that  under  the 
original  contract,  that  of  September,  1847,  considered  in- 
dependently of  the  second  agreement,  that  o(  April,  1848, 
it  was  a  condition  essential  to  the  goodness  of  the  title, 
that  the  plaintiffs  should  ftimish,  and  they  were  bound  to 
furnish,  to  the  defendant  sufficient  evidence  of  the  fireehold 
tenure  of  these  buildings. 

The  plaintiffs  assert  that  the  evidence  Was  furnished; 
but  that,  if  it  was  not,  the  defendant  is,  by  the  agreement 
of  April,  precluded  from  taking  the  objection,  that  is  to 
say,  precluded,  even  if  the  buildings  are  copyhold,  as  well 
from  rejecting  the  purchase  on  that  ground,  as  from  claim- 
ing compensation  in  respect  of  it.  The  defendant  denies 
each  of  these  propositiona  Now,  assuming  for  the  present, 
that  sufficient  evidence  of  the  tenure  of  the  buildings  to 
shew  them  freehold  was  not  furnished  to  the  defendant 
previously  to  the  agreement  of  April,  it  may  still  not  im- 
possibly have  been,  that  those  who  acted  for  the  defend- 
ant in  the  matter,  did  not  think  so,  or  were  content  with 
the  quantity  and  quality  of  the  evidence;  for  it  is,  I  think, 
if  not  certain,  at  least  reasonably  arguable,  that  by  some 
or  one  of  the  documents,  comprised  in  one  at  least  of  the 
abstracts  delivered  to  the  purchaser's  solicitor,  in  the  Au- 
tumn of  1847,  some  evidence  of  the  freehold  tenure  of  the 
buildings  was  afforded.  I  do  not  at  present  pronounce 
any  opinion  of  my  own,  whether  sufficient  evidence  in  this 
respect  was  afforded  before  the  agreement  of  April. 

The  question,  however,  whether  the  plaintiff  are  right 
in  their  view  of  the  effect  of  that  agreement,  must  depend, 
I  suppose,  on  the  terms  of  its  2nd  clause,  and  the  1 1th  and 
1 6th  requisitions.  [His  Honor  here  read  the  clause,  and 
the  11th  and  16th  requisitions.] 

Now,  if  these  two,  the  11th  and  last  requisitions,  had 
not  existed,  I  must  consider  it  as  clear  that  the  2nd 
clause  would  have  supported  the  plaintiffs'  view  of  the 
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force  of  the  April  agreement.  Is  then  the  i  1th  or  the  1849, 
last  requisition  opposed  to  that  view?  If  this  question 
could  be  decided  by  the  impression  which,  from  the  opin* 
ion  written  at  the  foot  of  the  draft  of  the  declaration  of 
Mr.  Seeker  and  another,  prepared  after  the  agreement  of 
April,  I  collect  to  hare  been  upon  the  mind  of  the  defend- 
ant's conveyancer,  or  by  the  acts  and  conduct  (appearing 
by  the  evidence)  of  the  parties'  respective  solicitors,  from 
the  time  of  entering  into  the  April  agreement  to  the  latter 
part  of  the  following  month — ^it  must,  I  think,  be  of  neces- 
sity decided  against  the  defendant  But,  possibly,  such  a 
dispute  ought  not  to  be  decided  on  such  a  ground ;  and  I 
assume  that  it  ought  not  Still,  I  think  it  impossible  to 
interpret  the  11th  requisition  in  the  manner  suggested 
on  his  part  It  appears  to  me,  that  it  purports  to  demand 
only  the  identification  of  the  property,  whether  freehold 
or  copyhold  or  both,  which  the  particulars  of  sale  had 
described,  with  the  property,  whether  freehold  or  copyhold 
or  both,  to  which  the  abstracts  profess  to  shew  a  title  in 
the  plaintiffs,  not  the  distinguishing  of  any  part  as  free- 
hold, or  of  any  part  as  copyhold,  a  view  of  its  construction 
not  in  my  opinion  removed  or  weakened  or  opposed  by  the 
last  requisition. 

If  I  am  thus  far  correct,  the  defendant  must,  I  conceive, 
by  the  agreement  of  April  be  taken  to  have  accepted  the 
title,  so  far  as  any  question  of  freehold  or  copyhold  tenure 
was  concerned,  that  is,  either  to  have  admitted  that  he 
then  had  evidence  sufficiently  shewing  that  the  buildings 
were  freehold,  or  to  have  waived  any  further  investigation 
of  the  point 

This  agreement,  of  which  the  plaintiffs  claim  the  bene- 
fit, having  been  for  valuable  consideration  upon  both  sides, 
it  lies,  I  apprehend,  on  the  defendant  to  make  a  case  for 
relief  against  the  terms  of  it,  or  for  an  exemption  total  or 
partial  from  them.  He  might  have  done  so  by  alleging 
and  establishing  fraud  or  unfair  conduct  on  the  part  of 
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1849.  the  plaintiffs;  but  neither  fraud  nor  unfair  conduct  is  es- 
^][^j,'  tablished  or  alleged,  and  probably  could  not  have  been  with 
truth  alleged  against  them.  To  bring  into  doubt  the  ac- 
curacy of  the  assertion  that  the  buildings  were  and  are 
freehold,  is  not,  I  apprehend,  sufficient.  Originally,  the 
defendant  had  a  right  to  require  proof  of  the  fact;  but  I 
think,  as  I  have  said,  that  he  either  had  the  proof  or 
waived  the  right. 

Again,  had  the  defendant's  case  been,  that  by  accident, 
through  forgetfulness  or  through  inattention,  the  provision 
in  the  particulars  of  sale  as  to  the  tenure  of  the  buildings 
had  been  overlooked  by  his  conveyancer  or  solicitor  at  the 
time  when  the  agreement  of  April  was  made,  he  might  pos- 
sibly have  been  entitled  to  relief  or  exemption  from  the  ef- 
fect of  the  accident  or  forgetfulness  or  inattention,  but  the 
defendant's  case  is  not  so.  His  answer  has  the  paragraph 
which  I  proceed  to  read,  "  Saith,  that  the  11th  particular 
mentioned  in  such  list  of  documents  or  requisitions,  name- 
ly, declaration  of  identity  of  lands  mentioned  in  the  deeds 
to  those  now  sold,  had  reference  to  the  state  of  communi- 
cations then  pending,  as  hereinbefore  mentioned,  between 
the  solicitors  of  the  said  complainants  and  the  solicitors 
of  the  said  defendant  with  respect  to  the  identity  of  the 
said  property,  and  to  the  assurance  of  the  said  solicitors 
of  the  said  complainants,  that  they  should  have  no  diffi- 
culty in  establishing  the  identity  of  such  property  by  de- 
clarations of  old  people  residing  in  the  neighbourhood; 
and  it  had  also  reference  to  a  particular  kind  of  identity 
which  the  said  particulars  and  conditions  of  sale  bound 
the  said  complainants  to  establish,  namely  to  shew  that 
the  copyhold  part  of  the  said  Lot  1  consisted  of  some  part 
or  parts  of  that  lot  other  than  the  site  or  sites  of  build- 
ings. 

Now,  as  to  this,  it  is  impossible  not  to  observe  that  Mr. 
Charlton,  in  his  deposition  in  answer  to  the  4th  Interroga- 
tory, speaks  thus,  '^  On  the  25th  of  May,  1848, 1  had  an  in- 
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terview  with  the  said  Mr  Robert  Baxter,  one  of  the  solid-  1849. 
tors  of  the  said  defendant,  as  to  a  question  which  had  arisen 
on  the  draft  conveyance  of  the  lands  and  premises  in  the 
pleadings  in  this  cause  mentioned;  and  having  disposed  of 
the  said  question,  the  said  Mr.  Robert  Baxter  told  me  that 
he  was  suspicious  that  the  mansion  stood  on  copyhold  land, 
and  expressed  a  wish  to  have  some  further  information  on 
the  subject;  but  I  reminded  him  that  the  title  had  been  ac- 
cepted, and  that  it  was  then  too  late  to  open  that  question. 
This  was  the  first  occasion  on  which  such  objection  to  the 
title  to  the  said  hereditaments  and  premises  was  taken  by 
the  said  Robert  Baxter  or  any  other  person."  And  in  the 
same  deposition,  after  stating  some  further  conversation, 
Mr.  Charlton  says,  "  I  suggested  to  the  said  Robert  Baxter 
that  he  had  better  communicate  with  me  on  the  subject 
in  writing,  which  he  promised  to  do."  The  25th  of  May 
is  the  date,  I  need  not  say,  of  a  letter  from  Mr.  Baxter, 
which  is  in  evidence. 

Next,  having  already  stated  that,  in  my  'judgment, 
the  language  of  the  11th  requisition  does  not  extend  to 
the  matter  of  the  tenure  of  the  buildings,  I  must,  in  ad- 
dition, say,  that  the  opinion  of  the  counsel  for  the  defend- 
ant, of  the  2nd  of  May,  being  before  the  Court,  and  Mr. 
Baxter  being  one  of  the  defendant's  witnesses,  it  may  be, 
consistently  with  every  portion  of  the  evidence  in  the  cause, 
believed  not  only  that  the  solicitors  on  each  side  intended 
the  11th  requisition  to  bear  the  sense  and  meaning  which 
I  ascribe  to  it,  but  also  that  between  the  delivery  of  the 
abstract  to  the  defendant's  solicitor  and  the  making  of  the 
agreement  of  the  following  April,  they  and  the  defendant's 
counsel  had  attended  specifically  to  the  provision  as  to  the 
tenure  of  the  buildings,  and  had  formed  an  opinion  that  the 
abstracted  documents  afforded  sufficient  evidence  of  the 
buildings  being  freehold.  Mr.  Taylor's  mission  of  the  24th 
of  May  was  possibly  well  intended.  It  may  or  may  not  have 
had  reasonably  the  effect  of  creating  or  strengthening  in  the 
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1840.  mind  of  Mr.  Baxter  a  belief  or  doubt  that  the  buildings  were 
copyhold,  or  not  wholly  freehold.  It  may  or  may  not  have 
had  the  effect  of  damaging  the  property,  by  bringing  down 
upon  it  a  claim  which,  whether  well  or  ill-founded,  would 
probably  otherwise  have  not  been  made.  However  these 
things  may  be,  I  am  of  opinion  that  the  letter  and  spirit 
of  the  agreement  of  April,  and  the  manner  in  which  all  the 
persons  who  have  been  engaged  in  the  matter  have  con- 
ducted themselves,  render  it  impossible,  without  doing  in- 
justice to  the  plaintiffs,  to  say,  that,  on  the  ground  of  the 
buildings  being  wholly  or  in  part  copyhold,  (if,  in  truth, 
they  are  so,  of  which  certainly  I  am  not  convinced,)  the 
defendant  can  relinquish  the  purchase,  or  claim  compensa- 
tion. I  must,  therefore,  decree  a  specific  performance  of 
the  agreement  of  September,  1847,  subject  to  the  agree- 
ment of  April,  1848;  and,  declaring  the  parties  bound  by 
the  latter  agreement,  declare  also  that,  according  to  the 
true  construction  of  the  11th  requisition,  forming  part 
of  it,  that  requisition  does  not  demand  or  extend  to  the 
distinguishing  of  the  freehold  hereditaments  comprised  in 
the  former  agreement,  or  any  part  of  them,  from  the  copy- 
hold hereditaments  comprised  in  it;  or  any  part  of  them. 
And  it  must,  I  suppose,  be  referred  to  the  Master  to  in- 
quire whether,  on  the  footing  of  the  two  agreements,  a^ 
good  title  can  be  made,  when  first  it  was  shewn,  and  whe- 
ther the  requisitions  forming  part  of  the  second  agreement 
have  been  wholly,  or  to  what  extent,  complied  with  (a). 

(a)  This  dedsion  was  affirmed  on  appeal.    See  3  Mac.  &  O.  63. 
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1849. 
GUDE  V.  WORTHINQTON.  April  19M. 

HARLOTTE  HOWARD  by  her  will,  dated  the  16th  A  testatrix 
of  March,  181 5,  after  appointing  William  Henry  Worthing-  A^^and  a,  who 
ton  her  executor,  made  the  following  bequest :  "  I  give  ^^tor^^n^troit 
and  bequeath  to  my  friend,  William  Henry  Worthington,  ^  piiwe  out  the 

same  at  interest, 

the  sum  of  1500Z.,  upon  trust,  to  continue  the  same  upon  and  to  apply 
such  securities  as  the  same  may  be  invested  in  at  the  time  Ihereot'w^he 
of  my  decease;  or  to  call  in  the  same  and  place  it  out  prinjipalfor 

•^  '  ...  ^®  benefit  of 

again  at  interest  on  real  or  good  securities,  or  in  the  puV  Mary  Ann  s., 

lie  funds,  and  to  apply  the  interest  thereof  to  or  for  the  they  might,  in 

benefit  of  the  two  daughters,  and  of  Daniel  the  youngest  ^S'tiJlJ'^^S'ng 

son,  of  my  nephew  William  Seaman,  until  their  respective  i»eriife,  it  being 

^  ^  the  wish  of  the 

portions  in  the  said  15002.  shall  become  payable,  either  in  testatrix  that 
their  maintenance  or  education,  or  otherwise,  as  the  said  ^aJof  thepnn^ 
William  Henry  Worthington  shall,  in  his  discretion,  think  ""'^  ^^  '°**^'- 

''  ^  ^  '        ^  '  est,  or  any  part, 

fit;  and  when  and  as  either  of  the  said  daughters  of  my  or  should  with- 
said  nephew  William  Seaman  shall  attain  their  respective  and  let  the  inter- 
ages  of  twenty-one  years  or  be  married,  or  the  said  Da-  ^d^uporth^* 
niel  Seaman  shall  attain  the  age  of  twenty-one  years,  deceweofMary 
then  upon  trust  to  pay  to  such  daughter  so  attaining  the  the  trust-fund, 
age  of  twenty-one  years  or  being  married,  and  to  the  said  thereof,^or  in- 
Daniel  Seaman  so  attaining  his  said  age  of  twentyone  ^^'Vmalnwi- 
years,  the  sum  of  500/.  as  her  and  his  share  of  the  money  disposed  of,  up- 
so  given  by  me  m  trust  as  aforesaid;  and  m  case  either  of  other  persons. 
such  daughters  shall  die  before  she  shall  attain  the  age  of  the^ntercsrof 
twenty-one  years  or  be  married,  or  the  said  Daniel  Seaman  ^^loo/""  n 
shall  die  before  he  shall  attain  his  said  age  of  twenty-one  o^the  capital,  to 
years,  then  I  direct  that  the  share  or  shares  of  him,  her,  or  and  died  with- 
them  so  dying  of  and  in  the  said  trust  money,  shall  from  cxer^ofSeir 
time  to  time  accrue  and  belong  to  the  survivors  or  survivor  discretiomuy 

°         ^    ^  power: — //e/rf, 

of  such  three  children,  and  be  divided  equally  amongst  that  Mary  Ann 
them,  and  be  vested  and  payable  to  him,  her,  or  them,  at  to  the  whole  of 
the  time  hereinbefore  mentioned  for  payment  of  their  ori-  *^*  ^'*  ^^ 
ginal  shares  of  500/. :  and  I  further  direct,  that  all  or  every 

VOL.  IIL  B  D  D.  O.  S. 
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1849.  such  accruing  and  suryiying  shares  of  and  in  the  same 
trust  monies  shall  he  subject  to  the  same  chance  and  con- 
tingency of  accruer,  for  the  benefit  of  the  survivors  or  sur- 
vivor of  such  children,  as  is  hereinbefore  directed  con- 
cerning their  original  shares  of  5001." 

The  testatrix  made  a  seeond  codicil  to  her  will,  dated 
the  31st  of  October,  1816,  whereby  she  appointed  Samuel 
Boydell  executor  with  William  Henry  Worthington;  and, 
after  reciting  the  bequest  of  1500/.,  she  proceeded  thus : — 
'*  Now  I  do  hereby  revoke  the  said  bequest  of  15002.,  and 
in  lieu  thereof,  do  hereby  give  and  bequeath  to  the  said 
William  Henry  Worthington  and  Bamuel  Boydell  the  sum 
of  5002.,  in  trust,  to  place  out  the  same  at  interest  on  such 
securities  as  they  may  think  fit;  and  to  pay  and  apply  the 
interest  thereof,  or  the  principal,  for  the  use  and  benefit  of 
Mary  Ann  Seaman,  the  eldest  daughter  of  my  nephew 
William  Seaman,  in  such  way  as  they  may  in  their  dis- 
cretion think  fit,  during  the  term  of  her  natural  life;  it 
being  my  wish  and  desire,  that  they  shall  have  $be  entire 
power  over  the  same  sura  of  5002.  to  dispose  of  the  princi- 
pal and  interest  or  aiiy  part  thereof,  or  to  withhold  the 
whole  and  let  the  interest  thereof  accumulate,  as  my  said 
trustees  may  in  their  discretion  think  fit,  without  being 
accountable  to  her  the  said  Hary  Ann  Seaman,  or  to  any 
other  person  whomsoever,  for  what  j^bfi^-jjiay  think  right 
to  do  respecting  the  same  sum;  and,  upon  the  decease  of 
the  said  Mary  Ann  'teaman,  in  case  the  said  sum  of  5002. 
,  or  any  part  thereof,  or  any  interest  thereof,  shall  at  that 
period  remain  undisposed  of,  upon  trust,  to  add  the  same 
to  the  sum  of  10002^  hereinafter  mentioned,  to  follow  the 
trusts  thereof:  I  give  and  bequeath  to  the  said  William 
Henry  Worthington  and  Samuel  Boydell  the  sum  of  10002., 
to  be  by  them  placed  out  at  interest,  and  to  be  held  in 
trust  for  Charlotte  and  Daniel,  daughter  and  youngest  son 
of  my  said  nephew  William  Seaman,  upon  the  same  trusts, 
and  subject  to  the  same  powers,  and  payable  at  the  same 
periods,  with  benefit  of  survivorship  between  the  two  last- 
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mentioned  children,  as  are  mentioned,  expressed,  and  de-  1849. 
clared  in  my  said  will  respecting  the  sum  of  15002.  there* 
by  bequeathed  for  the  benefit  of  the  two  daughters  and 
Daniel  the  youngest  son  of  my  said  nephew  William  Sea- 
man, but  which  bequest  of  1500/.  is  hereby  revoked  as 
aforesaid/' 

The  testatrix  made  a  third  codicil  to  her  will,  dated  the 
7th  of  January,  1818,  by  which,  after  reciting  that  she  had 
efiected  a  policy  of  400/.  on  the  life  of  her  said  nephew 
William  Seaman,  and  also  reciting  the  above  stated  be- 
quest of  500/.  for  the  benefit  of  Mary  Ann  Seaman  by  the 
second  codicil  to  her  will,  she  made  the  following  dispqai- 
tion: — "Now  I  do  hereby  direct  my  said  trustees,  William 
Henry  Worthington  and  Samuel  Boydell,  out  of  the  in- 
terest, dividends,  and  annual  proceeds  of  the  said  sum  of 
500/.  so  bequeathed  to  them,  to  pay  and  discharge  the 
annual  premium  on  the  said  policy  as  it  arises  during  the 
life  of  the  said  William  Seaman,  and  to  receive  the  prin- 
cipal^sum  of  400/.  when  it  becomes  due  on  the  decease  of 
the  said  William  Seaman,  and  to  stand  possessed  thereof 
upon  precisely  the  same  trusts,  intents,  and  purposes,  as 
are  mentioned,  expressed,  and  declared,  of  and  concerning 
the  sum  of  600/.  so  bequeathed  to  them  as  aforesaid." 

The  testatrix  died  before  the  year  1820,  and  her  will 
and  codicils  were  proved  by  both  her  executors  in  January, 
1820. 

Mary  Ann  Seaman  married  Greorge  Gude  in  1828. 

The  executors  set  apart  500/.  to  answer  the  legacy  to 
Mrs.  Gude;  and,  after  deducting  the  legacy  duty,  invested 
the  same  in  their  names  in  690/.  7«.  lie/.  Consols,  and  out 
of  the  dividends  paid  the  premiums  on  the  policy,  and  paid 
the  residue  of  the  dividends  to  Mrs.  Gude. 

William  Seaman  died  in  1842,  and  the  executors  re- 
ceived from  the  Insurance  Office  the  400/.  assured  and 
bonuses  thereon,  amounting  altogether  to  1280/.;  out  of 
the  money  thus  received  they  advanced  to  Mrs.  Gude  100/. 

dd2 
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1849.  on  account  of  her  legacy;  and  after  payment  of  the  lega- 
cy duty  on  the  amount,  they  invested  the.  remainder  in 
10692.  188.  Id.  Consols,  in  their  names,  and  thereupon  the 
sum  of  1760/.  6s.  became  rested  in  their  names  upon  the 
trusts  declared  for  the  benefit  of  Mrs.  Gude. 

Samuel  Boy  dell  died  in  1846,  and  William  Henry  Wor- 
thington  died  in  1 847,  having  by  his  will  appointed  Ed- 
ward Worthington  and  William  Slater  executors,  who  duly 
proved  the  same. 

Charlotte  Seaman  married  Mr.  William  Davis.  Daniel 
Seaman  died  intestate. 

Mr.  and  Mrs.  Gude  repeatedly  applied  to  and  impor- 
tuned the  executors  to  pay  over  the  trust-fund  of  1 760/.  6&, 
or  a  part  thereof,  to  Mrs.  Gude;  but,  beyond  advancing  the 
100/.  and  paying  the  dividends  to  Mrs.  Gude,  they  uni* 
formly  refused  to  comply  with  their  requests. 

Under  these  circumstances,  Mrs.  Mary  Ann  Gude,  by 
her  next  friend,  filed  her  bill  against  Messrs.  Edward  Wor- 
thington and  William  Slater,  and  Mr.  George  Gude  her 
husband,  and  against  her  sister  Charlotte  and  her  husband 
Mr.  W.  Davis,  and  also  against  the  administrator  of  Daniel 
Seaman,  deceased 

The  plaintiff  by  her  bill  stated  the  above  circumstances, 
I  and  alleged  that  the  trustees  had  not  in  any  manner  ex- 
I  ercised  the  discretion  vested  in  them  as  to  the  disposal 
j  of  the  trust  funds,  and  submitted  that  the  discretionary 
power  given  by  the  will  and  codicils  was  personal  to  the 
said  William  Henry  Worthington  and  Samuel  Boydell,  and 
was  at  an  end;  and  she  charged  that  the  primary  intent 
of  the  testatrix  was  to  provide  for  the  plaintiff;  and  that, 
in  the  events  that  had  happened,  the  whole  of  the  trust 
funds  and  dividends  were  under  the  trusts  absolutely  vested 
in  her,  subject  to  the  marital  right,  if  any,  of  the  defend- 
ant George  Gude.  The  bill  set  forth,  that  no  settlement 
or  agreement  for  any  settlement  had  been  made,  that 
George  Gude  was  unable  to  maintain  her,  and  that  he  was 


V. 

Wouthing- 
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willing  that  the  whole  fond  should  be  settled  for  her  se-  1849, 
parate  use.  The  bill  prayed  for  a  declaration  that  the  qj^^b 
plaintiff  was  absolutely  entitled  to  the  whole  fund,  or  other- 
wise of  the  rights  of  the  parties. 

Mr.  Russell  and  Mr.  Smyths  for  the  plaintiff 

Mr.  Bagshawe  for  Mr.  George  Gude. 

Mr.  Bacon  and  Mr.  Little,  for  the  trustees,  submitted  to 
act  as  the  Court  might  determine. 

VbcFreding  for  Mr.  and  Mrs.  Davis  and  the  administrator 
of  Daniel  Seaman,  cited  Pink  v.  De  Thuisey  (a),  Waller  v. 
Waller  (6),  M'Dcmald  v.  Bryce  (c),  and  Brown  v.  Higgs  (d); 
and  submitted  that  the  gift  for  the  benefit  of  Mrs.  Gude 
was  conditional  upon  the  exercise  of  a  discretion  by  the 
executors  of  the  testatrix ;  and  no  such  discretion  having 
ever  been  exercised,  the  trust  failed,  and  the  bequest  over 
in  favour  of  Mrs.  Gude's  sister  and  brother  took  effect  {e). 

The  Vice-Chancbllor  : —  « 

I  assume  that  the  discretionary  power  given  by  the  tes- 
tatrix to  her  trustees  has  never  been  exercised  as  to  the 
principal,  at  least  beyond  the  lOOt;  with  regard  to  the^ 
rest  at  least,  the  discretionary  power  either  has  been  waived  ; 
or  has  been  declined  to  be  exercised.     In  either  view  the  ] 
result  is  the  same. 

It  should  be  declared,  that  the  plaintiff,  Mrs.  Gude,  is 
absolutely  entitled  to  the  whole  fund;  but  there  must  be  a 
reference  to  the  Master  to  approve  of  a  settlement 

(a)  2  Madd.  157.  Sim.  233 ;  Lairig  v.  ZatVi^,  10  Sim. 

(6)  Id.  160.  316  ;  Oougk  v.  BvU,  16  Sim.  46 ; 

(c)  2  Keen.  517.  and  Burrough  v.  PhUeoXy  5  My.  & 

{d)  8  Yes.  661.  Cr.72.  That  executors'  discretion 

(e)   See  also,  on    this   point,  is  not  controllable,  see  French  v. 

Walker  v.  YTo^er,  5  Madd.  424;  see,  Davideon,  3  Madd.  396. 

contra,  Beevor  v.  Partridge^  11 
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1849. 

AprU  IM.  ST0TBLY  V.   HaBISON. 

The  Court  ap.     J/jB.   OIFFORD  movcd,  that  a  guardian  ad  litem 

pointed  a  giiar-  '  °  ^       ^ 

dian  ad  litem  might  be  appointed  by  the  Court  to  certain  infant  de- 
defendant,  with-  fendants  in  the  cause.  One  of  these  defendants  had  been 
tbn^in  cw^  ^^™  ^^  ^^^  ^^^^  ^^  March  last,  and  he  could  not  safely  be 
^^"h*^"  h*^^  produced  in  Court  for  the  purpose  of  such  an  appointment 
infant  was  only   being  made. 

nineteen  days 
old^  and  a  me- 

thS^theTn^^t"  "^^^  Vice-Chancbllor  Said,  that,  upon  an  affidavit  being 
could  not  be       produced,  that  the  infant  could  not  be  brought  into  Court 

safely  produced. 

with  safety,  the  Court  would  make  the  order  in  the  absence 
of  the  infant  defendant 


AprU  19M.  Davall  V,  Thb  Nbw  Rivbb  Company. 

Ate»tator,Wng  ElIZABETH  HOLFORD,  being  seised  or  possessed  of 
part  of  a  share  oue-third  part  of  one  thirty-fifth  part  in  the  adventurers' 
ver  Company,  moicty  of  the  Ncw  River  Company,  by  her  will  devised  it 
cut^'sTill:^'^  effectually  to  Edward  Harris  and  Richard  Harris  equaUy 
pass  real  estate,  between  them. 

gave  all  his  pro- 
perty to  J.  H.,        Upon  the  death  of  Edward  Harris,  letters  of  adminis- 

^wBs  wid^L^  tration  were  granted  in  1808  tt)  Richard  Harris  as  his 

shouid*!^^^'  lawful  brother;  and  the  dividends  upon  the  whole  were 

in  any  codicil,  paid  to  Richard  Harris. 

by  a  codicil  not       Richard  Harris,  by  his  will,  dated  the  17th  of  October, 

to^ffectr«u"es-  ^^22,  and  executed  as  then  required  to  pass  real  estate, 

tate8,gave8eYe-  made  the  following  devise:  "I  leave  to  John  Hester,  now 

ral  pecuniary  ... 

legacies,  and      residing  with  me,  all  my  property,  freehold,  leasehold,  or 

died  without 
otherwise  dis- 
posing of  his  property;  the  testator  left  no  heir.     Upon  a  question  between  the  devisee  of  J.  II.  and 
the  Crown: — Held^  that  New  River  shares  were  real  estate  for  all  purposes;  and  the  Court  declared 
that  J.  li.  took  the  shares  beneficially. 

./-^^^^^iS'  6^»^-^^^^  /iJ3-^a^.  J4i-. 
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of  any  other  description  whatsoeyer,  in  trust,  for  purposes        1649. 
or  legacies  I  shall  make  in  any  codicil  I  may  add  to  this       bavall 
my  last  will"  ^    \, 

The  testator,  on  the  29th  of  Noyember,  1823,  made  a     Rivir  Oo. 
codicil,  which  was  not  so  acknowledged  and  attested  as  to 
pass  real  estate,  and  thereby  gaye  seyeral  pecuniary  lega- 
cies. 

Richard  Harris  died  shortly  after  the  date  of  the  codicil, 
without  otherwise  disposing  of  his  property.  John  Hester 
proved  the  will  and  codicil  of  the  testator  in  the  Ecclesi- 
astical Court;  and  in  1838  he  claimed  to  have  the  entirety 
of  the  said  third  part  of  a  share  in  the  New  River  Com- 
pany transferred  into  his  name;  but  he  did  not  prosecute 
such  claim. 

John  Hester  died  in  December,  1839,  intestate,  leaving 
Mary  Davall,  widow,  his  only  sister  and  sole  heiress  at  law 
and  next  of  kin,  him  surviving;  and  letters  of  administra- 
tion to  his  personal  estate  were  shortly  afterwards  granted 
to  her,  and  she  claimed  the  entirety  of  the  one-third  part 
of  the  said  share. 

By  an  indenture,  dated  the  3l6t  of  December,  1845, 
Mary  Davall  conveyed  and  assured  the  said  third  part  of 
the  share  in  the  New  River  Company,  and  the  dividends 
then  due  and  thereafter  to  become  due  in  respect  of  the 
said  part,  unto  and  to  the  use  of  her  daughter  Julia  Ann 
Davall,  her  heirs  and  assigns. 

JuUa  Ann  Davall  filed  her  bill  in  1845  against  the  New 
River  Company  and  the  AUomey-Oeneral,  and  prayed  a 
declaration  that  she  was  entitled  to  the  one-third  part  of 
the  share  in  the  Company,  either  beneficially  or  as  trus- 
tee under  the  will ;  and  that  the  Company  might  be  or- 
dered to  insert  her  name  in  the  books  of  the  Company, 
as  the  proprietor;  and  for  an  account  of  the  arrears  of  the 
dividends,  and  for  payment  thereof  to  her. 

By  an  order  made  in  the  cause,  in  1847,  a  preliminary 
inquiry  was  directed  to  be  made  by  the  Master,  whether 
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Richard  Harris,  the  testator,  died  leaving  any  heir  at 
law. 

From  evidence  before  the  Master  it  appeared,  that  both 
Edward  Harris  and  Richard  Harris  were  illegitimate;  and 
by  his  report,  dated  the  2nd  of  April,  1849,  the  Master 
found  that  Richard  Harris  left  no  heir  at  law. 

The  cause  now  came  on  for  hearing. 

Mr.  Swanston  and  Mr.  Faber  for  the  plaintiff. — Shares  in 
the  New  River  Company  are  real  estate:  Townsendv. 
Ash  (a).  The  will  of  Richard  Harris  devised  the  entire 
legal  estate,  in  the  one-third  part  of  a  share  which  was 
vested  in  him  to  John  Hester.  The  practical  objects  of 
the  will  are  twofold:  1st  The  devise  of  the  share.  2nd 
That  the  devisee  should  do  certain  acts.  The  will  has  ef- 
fected its  primary  object.  The  fee  vested  in  the  devisee. 
The  obligation  to  do  the  acts  which  the  testator  intended 
to  be  done  has  not  arisen.  The  plaintiff,  whose  title  is 
under  the  devisee,  claims  that  the  fee  thereupon  vested 
absolutely  in  him.  The  Crown,  on  the  contrary,  contends, 
that  there  being  no  effectual  disposition  of  the  equitable 
interest  by  codicil,  the  devisee  became  a  trustee  for  the 
heir  of  the  testator;  and  that  he,  being  illegitimate  and 
having  left  no  heir,  became  a  trustee  for  the  Crown.  But 
this  is  not  supported  either  on  principle  or  by  the  autho- 
rities. 

[The  Vicb-Chancbllor  here  suggested,  that  there  might 
possibly  be  some  doubt,  whether  the  question  of  equitable 
title  between  the  plaintiff  and  the  Crown  had  come  pro- 
perly before  the  Court.  The  counsel  for  the  plaintiff  and 
for  the  Crown  thereupon  agreed  to  submit  to  the  Court 
the  equitable  question  between  them.] 

Mr.  Wray  for  the  Crown. — In  Burgess  v.  Wheats  (6), 


(a)  3  Atk.337. 

(b)  iBlac.  Rep.  123;   S.  C.,l 


Eden,!  77 ;  and  see  Co.  Litt.  101  a., 
note  by  Butler. 
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there  was  a  technical  difficulty  as  to  escheat,  which  does 
not  arise  here.  This  case  is  within  the  principle  of  the 
decision  in  Middieton  y.  Spicer  (a).  He  also  referred  to 
Taylor  v.  Haygarth  (6),  and  WaJker  v.  Denne  (c). 

Mr.  Wigram  and  lij.AlhivUy  for  the  New  River  Company, 
submitted  to  act  as  the  Court  should  direct 

The  Vicb-Chancbllor: — 

Shares  in  the  New  River  Company  are  real  estate  for 
all  purposes;  and  1  think,  that,  if  Mr.  Harris  had  left  an 
heir,  he  would  have  been  entitled  beneficially. 

I  do  not  think  that  Burgess  v.  Wfieate  and  the  present 
case  are  substantially  distinguishable,  and  I  must  decide 
accordingly. 

There  must  be  a  declaration  that  John  Hester  took  the 
part  of  the  share  beneficially. 

(a)  1  Bro.  C.  C.  201.         (6)  14  Sim.  8.         (e)  2  Ves.  jun.  185. 


1849. 
Davall 

V, 

ThsNkw 
RivutCa 


Grovb  V,  Young. 

X  HIS  was  a  motion  on  behalf  of  the  defendant,  that  he 
might  be  at  liberty  to  examine  Mr.  John  Stoneman  de 
bene  esse  as  a  witness.  The  motion  was  supported  by  af- 
fidavits, which  stated,  that  John  Stoneman  was  a  material 
witness  on  behalf  of  the  defendant,  and  that  he  was  the 
only  witness  who  could  depose  to  several  important  and 
material  facts  in  the  suit;  but  the  affidavits  did  not  spe- 

and  it  was  held  not  to  be  necefliary  that  the  affidavits  shonld  disclose  the  points 
proposed  to  examine  the  witness,  or  that  he  was  the  only  witness  who  could  gire 
points. 


April  I9th, 

Where  it  ap- 
peared upon 
affidavit  that 
a  material  wit- 
ness was  going 
abroad,  an  or- 
der was  made 
upon  motion, 
that  the  defend- 
ant should  be 
at  liberty  to 
examine  him 
de  bene  esse ; 
to  which  it  was 
evidence  on  the 
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1849.  cify  the  points  on  which  his  evidence  was  materiai  It 
also  appeared,  from  the  affidavits,  that  he  waa  about  to  sail 
to  the  East  Indies,  and  that  his  absence  from  this  country 
would  most  probably  extend  over  the  hearing  of  the  cause 
and  the  trial  of  any  issue  which  might  be  directed  by  the 
Court. 

Mr.  Beales  appeared  in  support  of  the  motion. 

Mr.  Rasch,  for  the  plaintiff,  submitted  that  the  defend- 
ant was  not  entitled  to  the  order  asked  upon  the  affidavits 
in  support  of  it  To  entitle  the  defendant  to  the  order 
asked,  he  should  disclose  the  precise  points  to  which  it  was 
intended  to  examine  the  witness:  Hope  v.  Hope  (a);  he 
also  referred  to  Botun  v.  Child  (6),  and  M^Kenna  v.  Eve- 
ritt  (c) ;  and  it  should  appear  upon  the  affidavits  that  Mr. 
Stoneman  was  the  only  witness  who  was  able  to  give  evi- 
dence on  the  points  specified:  Pearson  v.  Ward{d)y  Rotve 
V. (e). 

The  Vice-Chakcellob  said,  he  should  have  thought  this 
only  not  a  motion  of  course,  because  it  required  notice. 
It  appeared  that  Stoneman  was  a  material  witness,  and 
that  he  was  going  abroad. 

The  order  was  made;  and  the  costs  of  the  motion  were 
directed  to  be  costs  in  the  cause. 

(a)  3  Beav.  317,  (d)  1  Cox,  177. 

(6)  3  Sim.  467.  (e)  13  Vea  261. 

(c)  S  Bear.  188. 
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1849. 

HaYWAED  V.   PuRflSBY.  ^Tzm!^ 

T  April  23rrf. 

HIS  was  a  suit  instituted  by  James  Hayward,  Sarah  ^he  bill  stated, 

Savill  his  wife,  and  three  infant  sons,  who  were  legatees  that  defendantt, 

'  ,  '  ®  lelatioiiiofa 

of  one-third  of  the  residuary  estate  of  a  testator  named  tMtator,  had  ao- 

Samuel  Godfrey,  to  set  aside  certain  tranfers  of  stock  and  oTer  his  mL^^ 

underleases  made  and  executed  by  the  testator  after  the  SS  to^i^elbj 

date  of  his  will,  in  favour  of  Joseph  Lush  Coombs,  Amy  his  wiu  an  im- 

,  ,  proper  and  un- 

Sarah  his  wife,  and  the  members  of  his  family,  who  were,  equal  distnbn- 
under  the  will,  legatees  of  the  other  two-thirds  of  the  re-  p^mnong'hu 
sidue.    The  plaintiff  James  Hayward,  and  the  defendant  "^^^i^' 
Amy  Sarah  Coombs,  were  the  children  of  the  testator's  j^dice.  r  then 
first  cousin  James  Hayward  the  elder,  since  deceased.  ter  the  execn- 

The  biU  aUeged,  that  Mrs.  Coombs  and  her  husband,  ^^^^^."^ 
after  their  marriage,  which  took  place  in  1826,  were  al-  «nieofmMo«nd 

°  '  ^  ,  mind,  and,  while 

lowed  by  Mr.  Godfrey  to  occupy  a  house  of  his  rent  free;  in  that  state, 

and  that  Mrs.  Coombs  acted  as  his  housekeeper;  that  her  leaa^anduans- 

husband  had  no  property,  nor  did  anything  to  earn  a  liveli-  g^o^'^^e"* 

hood,  but  with  his  wife  was  wholly  maintained  by  Mr.  »n»o  defend- 
ants, and  by 
Godfrey;  that  they  availed  themselves  of  the  opportunity  their  procure- 

afforded  by  their  constant  intercourse  with  him  to  obtain  biu°pr^edthat 
an  undue  influence  over  his  mind  to  the  prejudice  of  the  ?*®"®  under- 

^     *'  leases  and  trans- 

plaintiff  James  Hayward;  and  that  the  unequal  distribu-  fen  might  be 

tion  of  his  property,  made  by  his  will,  was  owing  to  such      Thedefisnd- 

influence;  and  that  the  will  was  prepared  with  their  pri-  I^^i^Tt- 

vity,  and  concealed  from  the  plaintiff  James  Hayward.        *f^  *^'»  ^7 

/;       ,  .„    ^      _  ,       ,  *^  ,  ''  their  attention 

The  bill  farther  stated,  that,  up  to  the  year  1842,  and  to  the  testator, 
during  the  early  part  of  that  year,  the  testator  was,  by  all  powibiy^haTe 
those  who  knew  him,  considered  as  a  sensible  and  prudent  ?*2'»*^  ■<*™« 

'  *  innaence  oyer 

man,  and  was  perfectly  competent  to  the  management  of  his  mind;  but 

,.      '      .         ,       ^,  "^  1      ,      ,  /^   .  ,    they  denied  that 

his  affairs;  but  that,  towards  the  latter  part  of  1842,  and  they  had  eyer 
prior  to  the  month  of  December  in  that  year,  a  change  JJ^udiM  o?Sie 

phuntiffik 
Heldy  that,  upon  these  pleadings,  the  plaintiiTs  could  not  impeach  the  underleases  and  tninsfers  on 
the  ground  of  their  having  been  obtained  by  undue  influence,  no  such  issue  being  raised  by  the  bill, 
and  the  allegation  or  the  answer  not  having  the  effect  of  enlai^ging  the  issues  for  this  purpose. 
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1849.  was  observed  in  his  conduct  and  character,  and  that  he 
gradually  became  childish  and  imbecile,  and  subject  to 
strange  delusions  and  aberrations  of  intellect;  and  that, 
towards  the  end  of  the  month  of  December,  1842,  he  be- 
came completely  of  unsound  mind,  and  incompetent  to  ma- 
nage himself  and  his  property,  and  so  continued  imtil  the 
time  of  his  death. 

The  bill  further  stated,  that,  in  May,  1845,  a  commission 
of  lunacy  was  issued  to  inquire  into  Mr.  Godfrey's  state  of 
mind,  on  the  petition  of  the  plaintiff,  Mr.  Hayward;  and 
that  on  the  inquisition  he  was  found  to  be  of  unsound 
mind,  and  to  have  been  so  from  the  29th  of  April  pre- 
ceding. 

The  bill  further  stated,  that  in  April,  1843,  Mr.  God- 
frey's solicitor,  by  the  instructions  of  the  defendant  Coombs, 
prepared  four  underleases  of  part  of  the  testator's  estate; 
and  that  the  solicitor  or  the  defendant  Coombs  presented 
them  to  him  for  signature;  and  that  the  same  were  exe- 
cuted by  him  in  the  said  month  of  April,  and  whilst  he 
was  of  unsound  mind.  The  bill  further  alleged,  that  the 
underleases  were  made  without  any  consideration;  and 
that,  although  the  leaseholds  were  of  the  annual  value  of 
3002.  and  upwards,  the  rents  reserved  amounted  to  87^ 
only;  and  that,  at  the  time  of  the  execution  of  the  said 
four  several  yidentures  of  lease  by  the  said  Saville  Godfrey, 
he  was  unable,  through  mental  imbecility,  to  comprehend 
the  contents  or  the  purport  and  effect  of  the  same,  and  was 
incompetent  to  the  management  of  himself  and  his  affairs. 
The  bill  further  alleged,  that  the  defendant  Coombs  and 
his  wife  had  procured  Godfrey  to  sign  several  cheques,  for 
sums  amounting  together  to  9662. 13&  9d,,  in  favour  of  his 
stockbroker,  who,  by  their  direction,  invested  the  money 
in  their  names,  and  in  the  name  of  their  son  Savill  James 
Coombs,  in  lOOOl  3£  per  cent  Reduced  Annuities;  and  that 
Savill  Godfrey  was,  at  the  time  of  signing  the  cheques,  of 
unsound  mind  and  incompetent,  as  aforesaid;  and  that  he 
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never  gave  any  direction  to  the  stockbroker  as  to  the  ap-      ^^8^^ 
plication  of  the  said  sums  of  money,  and  was  not  aware  of 
the  mode  in  which  it  was  proposed  to  apply  the  proceeds 
of  the  said  cheques. 

The  bill  then  stated  in  detail  particular  circumstances, 
as  evidences  of  insanity,  at  the  date  of  the  transaction 
sought  to  be  impeached ;  and  prayed  for  the  surrender  to 
the  executors  of  the  premises  comprised  in  the  underleases, 
and  that  the  10002.  stock  might  be  transferred  to  them. 

The  defendants.  Coombs  and  his  wife,  by  their  answer 
said,  that  Mr.  Godfrey,  for  eighteen  years,  resided  with 
them ;  and  that  the  defendant  Mrs.  Coombs  was  his  only 
female  relation,  and  had  the  entire  management  of  his  do- 
mestic establishment,  and  was,  during  the  whole  of  that 
period,  with  the  exception  of  the  occasions  when  Mr. 
GodfJrey  went  from  home  for  the  benefit  of  his  health,  in 
constant  attendance  upon  him,  and  administered  to  his 
comforts  in  every  possible  way;  and  that  the  defendants, 
Mr.  and  Mrs.  Coombs,  upon  all  occasions,  treated  Mr.  God- 
frey with  the  utmost  deference  and  affection,  which  he 
reciprocated  towards  them  and  their  family.  They  further 
said,  that,  under  these  circumstances,  it  was  probable,  that 
they  had  some  influence,  but  not  an  improper  influence 
over  him ;  and  that  such  influence,  if  any,  was  never  ex- 
erted in  any  way  to  the  prejudice  of  the  plaintiff  James 
Hay  ward  or  his  family;  that  the  unequal  distribution  of 
the  property  of  the  said  Savill  Godfrey,  made  by  his  will, 
was  owing  principally  to  the  circumstance  of  the  plaintiff 
James  Hajrward  having  received  from  Mr.  Godfrey  sums 
of  money  far  exceeding  the  amount  ever  received  by  the 
defendant  Mrs.  Coombs,  and  from  a  feeling  of  justice  to- 
wards her,  and  in  order  to  put  Mrs.  Coombs  and  the  plain- 
tiff James  Hayward  upon  an  equal  footing. 

Evidence  was  gone  into  on  both  sides. 

Mr.  Molina,  Mr.  H.  Stevens,  and  Mr.  HecUey  for  the  plain- 
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1849.  tifik — ^The  fair  result  of  the  evidence  is,  that  the  testator 
was  of  unsound  mind  at  the  date  of  the  transactions.  Even 
if  this  should  not  be  considered  as  established,  still  a  case 
of  undue  influence  is  made  out;  and  as  the  defendants, 
Coombs  and  his  wife,  allege  by  the  answer  generally,  that 
they  have  never  used  their  influence  to  the  prejudice  o( 
the  plaintiff  James  Hayward,  a  case  of  undue  influence  is 
sufficiently  put  in  issue. 

Mr.  RuMeU,  Mr.  W.  Rudall^  and  Mr.  Hare  for  the  de- 
fendants.— The  evidence  relied  on  to  prove  insanity  is 
self  contradictory  and  incredible,  and  is,  at  all  events, 
completely  displaced  by  the  concurrent  testimony  of  Messrs. 
Gosling  the  bankers,  the  brokers,  and  the  other  men  of 
business,  in  whose  presence  the  transactions  sought  to  be 
impeached  took  place,  whose  evidence  must  be  considered 
as  outweighing  the  exaggerated  gossip  and  vague  recollec- 
tions of  the  servafLts  and  others  who  have  been  examined 
on  behalf  of  the  plaintiffs,  as  to  particular  acts  and  beha- 
viour of  Mr.  Godfrey  at  other  times.  As  to  undue  influ- 
ence, it  is  only  alleged  by  the  pleadings  with  reference  to 
the  will,  which  is  not,  and  cannot  be,  here  impeached.  The 
transactions  in  question  axe  sought  to  be  impeached  by 
the  bill  on  the  ground  of  insanity  only.  The  answer  does 
not  enlarge  the  issue  raised  by  the  bill,  even  if  it  could  do 
so;  for  it  must  be  read  with  reference  to  the  interroga- 
tory in  the  bill,  which  only  applies  to  the  testamentary 
distribution.  Indeed  the  two  cases  are  contradictory,  for 
the  plaintiffs  cannot  allege,  that  undue  influence  was  ex- 
ercised upon  an  intellect,  the  existence  of  which  they  at 
the  same  time  deny. 

Sir  F.  Simpkinson  and  Mr.  De  Oex  appeared  for  the  ex- 
ecutors. 

Mr.  Malins,  in  reply,  relied  upon  the  above  allegations 
in  the  bill  as  to  the  exercise  of  undue  influence,  and  re- 
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fefred  to  Atim>od  v. (a),  Taylor  t.  Tabrvm  (6),  Watts      ^849^ 

T.  Hyde  (c),  as  shewing  that  upon  the  allegations  in  the 
answer  the  plaintiffs  might  set  up  a  case  of  undue  influ- 
ence. 

The  Viob-Ghahobllob: — 

I  have  considered  the  pleadings  and  evidence  in  this 
easa  The  plaintiffs,  as  I  understand,  in  consequence  of 
a  decree  made  in  another  suit,  waived  at  the  har  by 
their  counsel  all  relief  prayed  by  the  present  bill,  except 
as  to  the  four  leases  or  underleases  to  Mr.  Coombs,  exe- 
cuted in  1 843,  and  the  sums  of  stock,  amounting  together 
to  10002.  32.  per  cent.  Reduced  Annuities,  purchased  in  the 
months  of  January,  February,  April,  and  May,  in  that 
year,  in  the  names  of  Mr.  and  Mrs.  Coombs  and  their 
eldest  son,  thus  restricting  the  suit  now  before  the  Court, 
practically,  to  the  object  of  impeaching  those  transactions, 
and  restoring  or  giving  to  the  late  Mr.  Godfrey's  personal 
estate  the  benefit  of  the  four  leases  or  underleases  from 
the  time  when  they  were  executed,  and  the  benefit  of  the 
stock,  as  to  part,  from  March,  1843,  and  as  to  the  residue, 
from  May  in  that  year. 

In  this  view  of  the  case,  it  has  plainly  been  necessary  to 
ascertain  what  are  the  grounds  on  which,  on  the  record, 
the  plaintiffs  in  these  respects  profess  to  seek  relief;  that 
is,  the  case  which,  as  to  the  leases  or  underleases,  and  the 
stock,  the  bill  has  brought  to  the  defendants'  attention,  has 
called  on  them  to  meet  and  answer. 

Having  carefully  read  the  bill,  especially  the  passages 
that  Mr.  Molina  in  his  reply  particularly  noticed,  I  have 
come  to  the  conclusion  that  it  must  be  treated  as  putting 
the  plaintiffs'  title  to  relief,  in  respect  of  the  leases  or  un- 
derleases and  the  stock,  solely  and  entirely  on  the  ground 
of  Mr.  Qodfirey's  unsoundness  of  mind  at  the  time  of  each 

(a)  1  Baas.  353.  (6)  6  Sim.  281.  (c)  2  OoU.  368. 
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1849.  of  those  transactions  respectively — on  the  ground  that,  in 
the  language  of  the  record,  he  i^as  then  "  completely  of 
unsound  mind  and  mcompetent  to  manage  himself  and  his 
property."  Upon  the  assumption,  therefore,  that  at  the 
time  of  either  of  the  impeached  transactions  he  was  of 
sound  mind,  that  transaction,  I  think,  cannot,  under  this 
bill,  be  questioned,  on  the  ground  of  undue  influence  or  of 
influence  improperly  exercised,  or  confidence  abused,  or 
ignorance,  error,  defectiye  information,  or  insufficient  ad- 
vice, if  there  was  any  undue  influence,  or  any  influence 
improperly  exercised,  or  ignorance,  error,  defective  inform- 
ation, insufficient  advice,  or  abuse  of  confidence. 

It  was,  however,  contended  for  the  plaintifls,  that,  on 
principle  or  authority,  or  both,  the  form  of  the  answers, 
or  of  one  or  more  of  them,  ought  to  be  deemed  to  have  en- 
larged the  issue  or  issues  raised  by  the  bill  (supposing  my 
construction  of  it  correct),  so  as  to  enable  the  Court  to 
give  relief  in  respect  of  the  impeached  transactions,  even 
upon  the  assumption  that  Mr.  Godfrey  was  not  of  unsound 
mind  at  any  time  before  the  year  1844  or  1845,  if  the 
merits  apparent  upon  the  evidence  shew  the  transactions 
to  be  inequitable.  I  have  not,  however,  been  able  to  con- 
vince myself,  that  this  contention  is  well  founded;  and 
I  cannot  accede  to  the  argument  It  is  not  supported,  I 
think,  by  principle,  nor  by  the  case  of  Gordon  v.  Oord(m(a) 
or  Parsons  v.  Briddock  (6),  nor  by  any  one  of  the  authori- 
ties that  Mr.  Malins  mentioned  (none  of  which  do  I  ques- 
tion), nor  by  any  other  authority  that  I  am  aware  of 

His  Honor  then  proceeded  to  analyze  and  comment  upon 
the  evidence  as  to  the  soundness  of  Mr.  Godfrey's  mind,  and 
directed  two  issues  to  be  tried :  first,  whether  Savill  Godfrey 
executed  the  four  leases  or  underleases  when  of  sound  mind, 
so  as  to  be  sufficient  for  the  government  of  himself  and  his 
property;  and  secondly,  whether  Savill  Godfrey,  when  of 

(a)  3  Swanst  400.  (6)  2  Vera.  608. 
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sound  mind,  so  as  to  be  sufficient  for  the  goTemment  of        1849. 
himself  and  his  property,  authorised  or  approved  the  pur- 
chase of  the' five  parcels  of  stock,  or  any  or  either  of  them, 
in  the  joint  names  of  Mr.  and  Mrs.  Coombs  and  Savill 
James  Coomb& 

The  issues  were  tried,  and  a  verdict  found  upon  both 
of  them  in  favour  of  the  validity  of  the  transactions  in 
question. 

The  bill  was  thereupon  dismissed,  with  costs  to  the  ex-  /^^  ^dth. 
tent  of  4002.,  to  be  paid  by  arrangement  out  of  the  plain- 
ti£Ps'  share  of  the  residuary  estate.  The  decree  was  made 
in  the  principal  cause,  and  in  a  cause  of  Coombs  v.  Brookes, 
which  had  been  instituted  for  the  administration  of  the 
assets  of  the  late  Mr.  Godfrey. 


Lambert  t;.  Newark.  ^p^  27th, 

xN  this  case  a  fund  had  been  carried  to  the  credit  of  the  When  a  fond 
cause,  to  an  account  called  "  The  Account  of  Nutty  Lam-  ^"^  y^^ 
bert  and  those  entitled  in  remainder."  ^^^  remainder 

to  a  cuus,  (the 

Nutty  Lambert  was,  under  the  will  (a)  of  the  testator  in  membert  of 
the  cause,  entitled  to  the  income  of  the  fund  for  life.    She  as  their  shares, 
had  lately  died;  and  a  petition  was  now  presented  by  a  Jli^Jd^y^^ 
person  entitled  to  one-ninth  part  of  the  fund  expectant  Master),  hnd 

been  canned  to 

on  Nutty  Lambert's  decease,  for  the  transfer  of  that  por-  a  separate  ac- 
tion of  the  ftmd.    All  the  facts  had  been  found  by  the  ^^ition,^ 
Master  in  a  former  stage  of  the  cause,  and  the  only  ques-  JS^^^of^*^ 
tion  raised  was,  whether  the  persons  entitled  to  the  other  >»»»  fo'  Hfe, 

^  directed  the 

transfer  of  one- 
ninth  part  of 
the  fund  to  the  person  who  aptwared  on  the  report  to  be  entitled  thereto,  without  service  of  the  petition 
on  the  persons  entitled  to  the  other  eightpninths. 

(a)  See  Hutchimon  ▼.  Towntend,  2  Keen.  675 ;  and  Lambert  v. 
Hutchinson^  I  Beav.  278. 

VOL.  HI.  E  E  D.  G.  a 


406 


CASES  IN   CHANCBR7. 


1849. 


eight-ninths  ought  to  have  been  served  with  the  present 
petition,  which  had  not  been  served  on  any  one. 

Mr.  W,  Morris,  in  support  of  the  petition,  referred  to 
Smith  V.  Snow  (a),  Hutchinson  v.  Tovmsend  (b\  and  Lena- 
ghan  v.  Smith  (c). 

The  V10B-CHANOELL09  thought  it  unnecessarf  to  serve 
the  other  persons  entitled,  the  Master  having  found  all  the 
facts,  and  the  state  of  the  family.  And  his  Honor  made  an 
order  for  the  transfer  of  one-ninth  of  the  fund. 


(a)  3  Madd  10. 


(6)  8  Keen.  676.  (c)  %  Ph.  301. 


AprU  Z6th  & 
Z9th. 

Where  the  aa- 
signor  of  a  le- 
gacy  pat  in  a 
joint  answer 
with  other  le- 
gatees, and  her 
anignee  a  sepa- 
rate answer : — 
Held,  that  this 
did  not  relieve 
the  assigned 
fund  firom  the 
assignee's  costs; 
but  that  the  be- 
nefit of  the 
joinder  of  the 
assignor  with 
the  other  leg»- 
tees  ought  to 
go  to  the  gene- 
ral estate. 


Hetwood  V,  Grazebbook. 

X  HIS  was  a  legatees'  suit  for  the  administration  of  a 
testator's  estate.  One  of  the  legatees  had  assigned  her 
share,  upon  certain  trusts,  for  creditors.  She  put  in  a  joint 
answer  with  other  legatees.  Her  assignees  under  the  deed 
answered  separately.  The  question  was,  whether  they 
were  entitled  to  a  separate  set  of  costs,  which  they  claimed 
on  the  ground  that,  as  their  assignor,  who  might  have 
answered  separately,  had  joined  with  other  legatees,  no 
extra  costs  had  been  incurred  by  reason  of  the  assignment 

Mr.  Spence,  Mr.  Russell,  Mr.  Wigram,  Mr.  K.  Parker, 
Mr.  Wright,  Mr.  0.  L.  Russell,  Mr.  Osborne,  Mr.  W.  RudaU, 
Mr.  J.  F.  Prior,  Mr.  Onsdee,  and  Mr.  Erskdne,  appeared  for 
the  several  parties. 

The  YiOE-CHiiNCELLOB  held,  that  the  assignees  must 
take  their  costs  out  of  their  share;  and  that  the  general 
estate  ought  to  have  the  benefit  of  the  joinder  of  the  as- 
signor with  the  other  legatees. 
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1849. 
HaRMER  V,  GOODIKO.  AprU  20th. 

X  HIS  was  a  demurrer  for  want  of  equity,  and  for  want  By  the  rules  of 

#._..'  a  bailding  io- 

Ofpartiea  ciety  members 

The  plaintiffs  sued  on  behalf  of  themselves  and  all  others  to^JdAdSlJ'Si 
the  members  of  the  Hackney  Benefit  Building  Society  giving  notice, 

/  t^-i/»i  \mii/»<i  i-i.  ^^^  ^^  certain 

(except  the  defendants).  The  defendants  were  the  direc-  terms  as  to  the 
tors  of  the  society,  three  of  them  being  also  the  trustees,  SmTf  their^'^ 
and  one  of  them  the  treasurer.  ■J*^'TP***®f;  ^ 

A  bill  was  Died 

The  bill  alleged  that  the  society  was  established  in  An-  ^y  wme  mem- 
gust,  1845,  for  the  purpose  of  raising  (by  monthly  or  other  withdrawn,  on 
subscriptions  of  the  several  members,  in  shares  not  exceed-  JS^^a**^" 
ing  120i  for  each  share,  and  such  subscriptions  not  exceed-  ^}^  membcn 

..1  ^     %  1*.  1^1  X  °^*^®  society 

mg  in  the  whole  10«.  per  month  for  each  share,)  a  stock  or  (except  the 
fund  for  enabling  each  member  to  receive,  out  of  the  funds  a^st  the  di- 
of  the  society,  the  amount  or  value  of  his  or  her  share  or  jSJ^*^J^*^ 
shares  therein,  to  erect  or  purchase  one  or  more  dwelling  ^^  «"»*  '^^' 
house  or  dwelling  houses,  or  other  real  or  leasehold  estate,  of  all  the  deal- 
to  be  secured  by  way  of  mortgage  to  the  society,  until  the  l^oMoftS^ 
amount  or  value  of  his  or  her  shares  should  have  been  "jciety,  wid 

that  the  defcnd- 

fully  repaid,  with  interest  thereon,  and  all  fines  and  other  ants  might  make 
payments  incurred  in  respect  thereof    That  the  society  mingfrom*** 
was  in  every  respect  a  lawful  society,  and  within  the  pro-  ^^hof ^ist, 
visions  of  the  Act  of  the  6  &  7  WilL  4,  for  the  regulation  wiifiii  neglect, 

°  or  defiiult : — 

of  Benefit  Building  Societies.  hm,  that  the 

That  by  the  14jth  rule  it  was  provided,  that  as  often  as  L-S^not'Mth^ 
the  funds  of  the  society  should  amount  to  a  share  or  sum  J»«^.o«gi»t  to 

•^  be  parties  by  re- 

of  1202L,  the  same  should  be  respectively  awarded  to  the  presentation  or 
highest  bidder  for  the  preference,  and  the  purchaser  should  were  not  suffi- 
have  the  privilege  of  taking  additional  shares  of  120i.  as  jSi^'iTther 
therein  mentioned.  ^«  plaintiffs  or 

toe  defendants. 

That  the  22nd  rule  was  thus  expressed,  "  That  any  per-  And  the  bill 
son  who  shall  be  desirous  of  withdrawing  from  this  socie-  thattheSnames 

were  unknown 
to  the  phuntiffli,  a  demurrer  for  want  of  parties  was  allowed. 
The  nsoal  reference  in  a  bill  to  a  document  itself^  part  of  which  alone  is  stated,  does  not  entitle 
the  plaintiff,  on  demurrer,  to  read  the  parts  of  the  document  which  are  not  set  out 

E  B  2 
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1849.  ty  any  share  or  shares  which  shall  not  have  been  purchas- 
ed according  to  article  14,  shall  be  allowed  to  do  so  on 
giving  one  month's  notice  in  writing  of  such  his  or  her  in- 
tention to  the  board  for  the  time  being,  at  any  monthly 
meeting  of  the  society,  and  the  money  subscribed  in  respect 
of  any  such  share  or  shares  shall  be  repaid  to  such  member, 
subject  only  to  the  forfeitures  next  hereinafler  mentioned." 

The  statement  of  the  rules  in  the  bill  concluded  thus — 
"  as  by  such  rules  to  which  your  orators  crave  leave  to  re- 
fer when  the  same  shall  be  produced  to  this  honourable 
Court,  will  appear." 

The  bill  stated,  that,  on  the  20th  of  August,  1845,  the 
plaintiffs  duly  entered  the  society,  and  paid  the  entrance 
money  on  two  shares,  and  thenceforth  regularly  paid  their 
subscriptions;  and  that  many  other  persons  entered  the 
society  and  paid  their  subscriptions;  and  that  advances 
were  made  to  the  members  according  to  the  rules. 

The  bill  further  stated,  that  none  of  the  shares  of  the 
plaintiffs  had  ever  been  purchased  according  to  the  14th 
rule.  That  at  a  monthly  meeting,  held  on  the  29th  of 
September,  1847,  the  plaintiffs  and  many  other  members 
gave  the  directors  notice  in  writing,  pursuant  to  the  22nd 
article;  but  that  the  defendants  refused  to  pay  the  monies 
payable  on  those  shares.  That  subsequently  many  other 
members  gave  similar  noticea 

That  on  the  1st  of  May,  1848,  the  directors  sent  a  printed 
circular  to  the  members,  which  stated  that  the  directors 
did  not  feel  it  possible  to  return  more  than  one-half  of  the 
amount  subscribed,  to  be  paid  in  rotation,  according  to  the 
date  of  the  notices  of  withdrawal;  and  that,  when  the 
society  was  wound  up,  any  balance  beyond  the  sum  of 
1202.  per  share,  would  be  divided  rateably  among  those 
who  then  withdrew,  upon  condition  that  any  shareholder 
who  had  given  notice  to  withdraw,  might  revoke  such  no- 
tice, and  be  reinstated  as  a  shareholder,  upon  paying  up 
his  monthly  instalments,  with  interest  at  the  rate  of  5^ 
per  cent  per  annum,  but  not  subject  to  any  fine. 
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The  bill  alleged  that  all  the  operations  of  the  society  had  1649. 
been  suspended,  although  there  had  been  no  dissolution 
thereof;  and  it  charged  that  the  defendants  had  fraudu- 
lently, negligently,  and  improperly  advanced  funds  of  the 
society  on  grossly  insufficient  security,  and  had  otherwise 
acted,  as  therein  mentioned,  fraudulently,  negligently,  and 
improperly,  and  in  breach  of  their  duty  as  trustees. 

The  bill  also  charged  that  the  members  of  the  society 
were  more  than  200  in  number,  and  that  their  rights 
and  liabilities  were  so  subject  to  change  and  fluctuation 
by  death  and  otherwise,  that  it  was  not  possible,  without 
the  greatest  inconvenience,  to  make  them  parties  to  the 
suit;  and  that,  to  do  so,  would  render  it  impossible  in  fact 
to  prosecute  the  suit  to  a  hearing;  and  that  all  the  mem- 
bers, except  the  defendants,  had  a  common  interest  with 
the  plaintiffi)  in  the  subject-matter  of  the  suit,  and  in  ob- 
taining the  relief  thereby  prayed.  That  the  defendants 
alleged,  that  the  members  who  had  not  given  notice  of 
withdrawal  had  not  such  common  interest,  and  were  ne- 
cessary parties  to  this  suit;  whereas  theplaintifls  charged 
that  such  last-mentioned  members  were  more  than  100  in 
number;  and  that,  if  the  said  last-mentioned  members  had 
not  a  common  interest  with  the  plaintiffs  in  the  subject- 
matter  of  this  suit  (which  the  plaintiffs  did  not  admit,  but 
charged  the  contrary  to  be  true),  yet  that  such  rights  and 
interests  as  they  had  adversely  to  the  plaintiffs  were  suffi- 
ciently represented  by  the  defendants,  none  of  whom  had 
given  notice  of  withdrawal 

The  prayer  was  for  an  account  of  all  the  dealings  and 
transactions  of  the  society  and  of  the  directors  and  trus- 
tees; that  the  amount  of  all  sums  lost  by  their  fraud,  breach 
of  trust,  wilful  neglect,  or  default  might  be  ascertained;  and 
that  they  might  be  declared  liable  to  make  good  the  same; 
and  for  a  receiver,  and  an  account  of  the  debts  and  liabi- 
lities of  the  society;  and  that  the  property  of  the  society 
might  be  applied  in  their  payment. 

No  member  who  had  not  given  notice  of  his  intention  to 
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^^      withdraw,  was  made  a  party,  except  the  defendants,  who 
were  directors. 

Mr.  Swanston  and  Mr.  Beavan^  in  support  of  the  de- 
murrer. — By  the  Building  Societies  Act  (6  &  7  Will.  4, 
c.  32,  s.  4)  the  provisions  of  the  Friendly  Societies  Acts  are 
incorporated  with  the  former  statute;  and  by  one  of  these 
(10  Geo.  4,  c.  56,  s.  27)  special  tribunals  are  appointed  for 
settling  disputes,  and  thus  the  jurisdiction  of  the  Court 
is  excluded:  Crisp  v.  Bunbury  (a),  Rex  t.  MUdenhaU 
Savings  Bank  (b).  Also  the  suit  is  defective  for  want  of 
parties,  the  members  who  have  not  withdrawn  not  being 
represented  on  the  record;  for  as  misconduct  is  imputed 
to  the  directors,  and  it  is  sought  to  make  them  personally 
liable,  they  cannot  be  considered  as  representing  innocent 
members:  Evans  v.  Stokes  (c),  Deeks  v.  Stanhope  (d),  Maz- 
ley  v.  Alston  (c),  Richardson  v.  Larpent  (/). 

Mr.  Baboon  and  Mr.  Sonihgate  in  support  of  the  bill. — 
First,  the  jurisdiction  of  the  Court  can  only  be  ousted  by 
express  enactment,  and  is  not  taken  away  by  the  Act 
referred  to:  Cv4bill  v.  Kingdom (g).  Secondly,  Apperley 
V.  Page  (h)  shews  that  the  suit  is  sufficiently  constituted 
as  to  parties.  [The  Vice-Chancdlor, — ^Was  there  not  in 
the  bill  in  that  case  an  allegation,  that  the  names  of  the 
absent  persons  were  unknown?]  The  decision  did  not 
turn  on  that  allegation.  As  this  bill  does  not  seek  to  wind 
up  the  society  or  distribute  the  funds,  the  absent  parties 
are  sufficiently  represented  for  the  purposes  of  the  suit. 
They  cited  WaUworth  v.  HoU  {%),  Cooper  v.  WOb  (ifc),  Richard 
son  V.  HaMings  (Q,  and  AUomey-Oeneral  v.  Wilson  (m). 

In  the  course  of  the  argument  they  referred  to  rules  of 
the  society  not  set  out  in  the  bill,  and  submitted  that,  as 

(a)  6  Bing.  394.  {g)  1  Exch.  494. 

(6)  6  A.  &  R  952.  (A)  10  Jur.  998;  11  Id.  271. 

(c)  1  Keen.  24.  (0  4  My.  &  Or.  619. 

[d)  14  Sim.  57.  (k)  11  Jur.  443. 
(fi)  1  Ph.  798.  (0  7  Beav.  301. 
(/)  2  Y.  &  C.  C.  C.  507.  (m)  Cr.  &  Ph.  1. 
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the  bill  contained  the  usual  words  of  reference  to  the  do-        i849. 
cument  itself,  it  must  be  considered  part  of  the  record. 
The  Vice-Ghcmcdlor  however  held,  that  the  Court  could 
not,  on  denturrer,  look  at  ttie  rules  which  were  not  set  out 

The  Vicb-Chanobllob: — 

I  am  not  sure  that  the  bill  is  not  demurrable  for  want 
of  equity.  I  am  not  sure  that,  according  to  modern  au- 
thorities, the  bill  is  not  so  framed  as  to  make  it  necessary 
for  eveiy  shareholder  to  be  made  a  party  to  it.  I  do  not 
however  decide  either  of  these  pointa 

Assuming  the  bill  not  to  be  demurrable  for  want  of 
equity,  and  assuming  it  not  to  be  a  bill  which  would  re- 
quire all  the  shareholders  to  be  brought  before  the  Court, 
I  still  think  it  defective  for  want  of  partiea  I  think  that 
neither  the  plaintiffs  nor  the  defendants  in  effect  represent 
that  class  of  shareholders  who.  have  not  given  notice  of 
their  intention  to  withdraw,  the  bill  containing  no  alle- 
gation that  their  names  were  unknown  to  the  plainti£& 

I  allow  the  demurrer.  But  the  plaintiffs  may  have 
liberty  to  amend,  if  they  think  it  worth  while  to  do  so  (a). 

(a)  The  suit  did  not  proceed  further. 


CONSTABLB  «.   BULL.  April  ^Oth, 

John  constable,  by  his  will,  dated  19th  of  February,  A  testator  di- 
1846,  bequeathed  as  follows: — "  First,  I  direct  that  all  my  ^d  fanerai ox- 
just  debts,  funeral  and  testamentary  expenses,  be  paid  out  ^°^*^^^,, 
of  my  estate  as  soon  as  convenient  after  my  decease.     I  to  hi»  wife  all 
give,  devise,  and  bequeath  unto  my  dear  wife,  Mary  Ann  fetts,  goods. 
Constable,  all  and  every  my  estate  and  effects,  goods,  chat-  J^a^  moX!^'' 
tels,  houses,  lands,  monies,  securities  for  money,  due  or  ■ecwntiesfor 

•"  money,  due  or 

growing  due,  every  matter  and  thing  whatsoever,  and  growing  due, 

eyery  matter 
and  thing  whatsoever  and  wheresoever  the  lame  might  be  at  the  time  of  his  decease^  for  her  sole  sepa- 
rate use  and  benefit;  and  he  further  directed,  that,  at  her  decease,  whatever  remained  of  his  estate  and 
eflSKts  should  go  to  and  be  equally  divided,  share  and  share  alike,  among  certain  specified  persons,  or 
iuch  of  them  as  should  then  be  living:  -^Held,  that  there  was  a  sabstantial  gift  after  the  widow's  death. 

(l^yt€^^^0ik^  /^.^.9^.  JUT   /^^U^.^^  ^  /^^54i-  /t^J^.'/.'Si 
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1849.  wheresoever  the  same  may  be  at  the  time  of  mj  decease, 
for  her  sole  separate  use  and  benefit  I  further  give,  will, 
and  direct,  that,  at  the  decease  of  mj  said  wife,  whatever 
remains  of  my  said  estate  and  effects  shall  go  to  and  be 
equally  divided,  share  and  share  alike,  between  the  fol- 
lowing persons  hereinafter  named,  or  so  many  of  them  as 
may  be  then  living."  After  describing  these  persons,  the 
testator  appointed  his  wife  sole  executrix. 

The  testator  died  on  the  17th  of  August^  1847. 

At  the  time  of  his  death,  the  testator  was  possessed  of 
leasehold  houses  held  for  long  terms  of  years,  household 
furniture,  cash,  money  in  the  funds,  and  debts  due  to  him 
on  mortgage  and  simple  contract. 

The  widow  died  on  the  5th  of  December,  1848,  intestate. 
Administration  was  granted  to  her  estate  to  John  Bull, 
one  of  the  defendants. 

The  widow  had  received  the  rents  and  profits  of  the 
leaseholds  and  had  used  the  furniture. 

The  present  suit  was  instituted  by  the  administrator  de 
bonis  non  of  the  original  testator  to  have  the  trusts  of  the 
will  performed;  and  the  question  was,  whether,  according 
to  the  true  construction  of  the  will,  the  widow  became  en- 
titled absolutely  to  the  property  therein  comprised,  or 
whether,  at  her  death,  so  much  as  then  remained  of  the 
estate  and  effects  of  the  testator  was  divisible  among  the 
persons  designated  by  the  will 

Mr.  Wigram  and  Mr.  Kenty  for  the  plaintiff,  cited  Duha- 
inel  V.  Ardovin{a)y  Hands  v.  Hands  (h),  Surman  v.  Sur- 
man  (c),  Oibbs  v.  TaU  (d).  Doe  v.  Olover  (e);  and  contended, 
that  the  expression  "  what  remains  "  meant  the  residue  of 
the  terms  in  the  leaseholds;  and  that  then  it  was  clear 
that  the  widow  only  took  a  life  interest 

Mr.  Craig,    Mr.  Bichner,   Mr.  ToOer,   Mr.  Giffardj  Mr. 

(a)  2  Yes.  sen.  162.  (d)  8  Sim.  132. 

(6)  1  T.  R  437.  {€)  1  C.  B.  448. 

(c)  5  Madd.  123. 
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Fisher^  and  Mr.  Chichester^  appeared  for  defendants  in  the        1849. 
same  interest. 

Mr.  Russdl  and  Mr.  Metcalfe  for  the  representatives  of 
the  widow. — ^The  will  gives  the  widow  an  absolute  inter- 
est The  disposition  of  whatever  may  be  left,  is  too  inde- 
finite to  have  any  operation :  BvU  v.  Kingston  (a\  Bland 
V.  Bland  (6),  Jfaiim  v.  Keighley  (c),  Pushma/n  v.  FiUiter  (cQ, 
WHean  v.  Major  (e),  Attomey-Oeneral  v.  HaU  (/),  Bland  v. 
Bland  {g\  Rose  v.  Rose  (h), 

Mr.  Wigram  in  reply. 

Tfee  Vicb-Chanoellob: — 

The  gift  to  the  wife  is  universal  in  the  first  instance, 
and  then  follow  the  ulterior  gifts,  with  the  words,  "  what- 
ever remains  of."  The  only  question  seems  to  be,  whether 
these  Ihree  words  have  the  effect  of  preventing  the  gift  to 
the  widow  from  being  construed  as  a  gift  of  a  life  interest ; 
for,  without  these  words,  the  subsequent  bequests  would 
have  the  effect  of  so  reducing  the  interest  given  to  the 
widow.  There  are  several  meanings  capable  of  being  ra- 
tionally attributed  to  these  words,  which  would  be  incon- 
sistent with  the  construction  giving  to  the  widow  the 
power  of  disposing  of  the  property ;  and  as  at  present  ad- 
vised, I  think  that  the  other  legatees  have  a  substantial 
interest,  and  that  such  of  them  as  survived  the  widow  are 
entitled.  This  must  be  considered  to  be  my  opinion,  un- 
less I  mention  the  case  again  this  T^rm. 

On  the  last  day  of  Term  his  Honor  said,  that  he  remained 
of  the  opinion  which  he  had  given;  and  a  decree  was  made 
directing  class  inquiries,  and  the  usual  administration  ac- 
counts, and  reserving  further  directions  and  cost& 

(a)  1  Mer.  314.  (e)  11  Ves.  205. 

(b)  2  Cox,  3(|p.;7^^.  (/)  IJ.  &  W.  168. 

(c)  2  Ves.  jun.  333.  (g)  2  Cox,  355. 
{d)  3  Ves.  7.  (A)  IJ.  &  W.  154. 
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1849. 


Dakin  V.  Ths  London  and  Nobth  WssTEiuff  Railway 
Company. 


Messrs.  RYLAND  &  son  had  been  in  possession,  a9 
ees,  of  certain  hereditaments,  all  of  whiefa  had  beei!ij 
held  and  oceupied  as  one  holding  from  t8^  until  1S29. 
They  consisted  of  a  dwelling-house  aiid  shop,  No.  28,  High- 
street^  Birmingham,  and  of  detached  buildings  at  the  end 


A  Railway 
Company,  under 
the  powen  of 
the  Lands 
Claiues  Conao- 
lidation  Act, 
1845,  gave  the 
utual  notice  of 

juiytoauessthe  of  a  yard  which  separated  them  from  the  house  and  shop. 
Sm  ofl  hS^M,  ^®  y^^  ^^  *^®  property  of  the  lessees'  landlord,  who 
dio^  and  o^  j^^d  granted  to  them  a  right  of  way  across  it  to  and  from 
had  been  occu-  the  detached  buildings.  The  only  access  to  these  detached 
buildings  was  from  High-street,  by  a  passage  taken  out  of 
the  house  and  shop  in  High-street  and  across  the  yard. 


pied  together, 
coffee  beinff 
roaited  in  we 
outbuildingiand 


sold  in  the  shop.  Mossrs.  Ryland  &  Son  used  the  detached  buildings  at  the 
end  of  the  yard  as  a  manufactory  of  articles  in  wire, 


bond  to  the  les- 
see, her  heirs, 
executors,  ad- 
ministrators, 
and  assigns, 
and  paid  into 

amount  atwhich  premises  to  Mr.  Partridge,  who  carried  on  therein  the  bu- 

the  value  of  the 
buildings  taken 
by  them  had 
been  estimated, 

and  the  buildings  at  the  farthest  extremity  of  the  yard  as 


which  they  sold  wholesale  and  retail;  and  they  had  used 
the  house  and  shop  in  High-street  for  storing  and  selling 
the  manufactured  articlea     In  1829,  they  assigned  all  the 


siness  of  a  wholesale  and  retail  tea  dealer  and  grocer.     He 
used  the  ground-floor,  fronting  the  High-street,  as  a  shop, 


a  stable  and  warehouse  for  goods,  and  otherwise  for  the 
purposes  of  his  business.  Mr.  Partridge  sold  all  the  pre- 
mises in  1830,  for  the  residue  of  the  term  therein,  to 


under  the  pro- 
visions of  Uie 
Act;  they  then 
proceeded  to 
enter  into  pos- 
session, and 
to  pull  down 
the  buildings. 

The  lessee  filed  her  bill,  to  which  neither  the  superior  landlord  nor  her  sub-lessee  was  a  party, 
for  an  injunction  to  rcstndti  the  Company  from  continuing  in  possession  of  the  buildings,  on  two 
grounds:  First,  that  the  buildings  taken  were  part  of  a  manufactory,  and  could  not  be  taken  with- 
out the  rest;  and,  secondly,  that  the  bond  given  was  invalid  by  reason  of  its  beinff  conditioned  for 
payment  of  the  sum  specified  to  the  ^eirt,  executors,  administrators,  or  assigns  of  Uie  lessee.  On  a 
motion  for  the  iignnction,  the  Court  considered  that  there  was  a  serious  question  to  be  tried  at  law, 
whether  the  whole  proceedings  of  the  Company  had  not  been  illegal ;  yet,  ah  the  only  complaining 
party  was  not  in  the  occupation  of  the  premises,  and  was  not  liable  to  personal  inconyenience  pend- 
ing the  litigation  at  law,  and  as  the  Company,  in  any  eyent,  was  entitlod  to  take  the  prop^ny,  for- 
bore to  grant  an  injunction,  upon  the  Company  paying  into  Court  a  further  sum  of  600/.,  and  uiider- 
taking  to  abide  by  such  order  as  the  Court  might  make  as  to  proceeding  before  a  jury  under  the 
notice  they  had  given,  and  as  to  the  possession  of  the  buildings. 

The  Court  may,  upon  a  motion  finr  an  ilijunction,  direct  a  case  for  the  opinion  of  a  Court  of  law,  al- 
though it  giants  no  injunction,  but  merely  directs  the  motion  to  stand  oyer,  and  although  the  defend- 
ant objects  to  any  case  being  directed. 


London  and 
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Messrs.  Dakin  &  Ca  for  300(M.    Thej  laid  out  large  sums 

in  altering  the  premises.    They  nearly  rebuilt  the  premises 

at  the  furthest  end  of  the  yard,  and  erected  a  steam-engine 

and  extensive  machinery  therein,  for  the  purpose  of  roast*  North  Wist- 

ing  coffee  by  steam,  and  for  mannfactnring  and  grinding    railwTt  Ca 

articles  of  grocery. 

Earl  Howe,  the  enmer  in  fee  simple,  (m  the  surrender 
of  the  then  current  lease,  by  indenture,  dated  the  25th 
of  July,  18S5,  demised  the  whole  of  the  premises,  by 
the  description  of  "  All  that  piece  or  parcel  of  land,  with 
the  messuage  or  dwelling-house  erected  and  standing 
thereon,  and  now  used  as  a  grocer's  shop,  situate  on  the 
east  side  of  High-street,  Birmingham,  assessed  and  num- 
bered 28,  now  in  the  occupation  of  William  Dakin  and 
Arthur  Dakin;  and  also  all  that  detached  gig-house,  but 
not  the  rooms  over  it  or  the  cellar  under  it;  and  also  all 
those  detached  buildings  consisting  of  a  warehouse  and 
stable,''  [which  premises  were  delineated  in  a  plan  in 
the  margin  of  the  indenture  of  lease,]  '^  together  with  full 
and  free  liberty  of  ingress,  egress,  and  regress,  to  pass 
and  repass  through  the  other  premises  belonging  to  the 
said  Earl,''  [meaning  the  yard  between  the  house  and  shop 
in  front  and  the  detached  buildings  in  the  rear,]  "  to  and 
from  the  said  detached  buildings;  and  also  liberty  to  use 
the  pump  in  the  yard  at  the  back  of  the  messuage  here- 
by demised"  to  Messrs.  Dakin  &  Co.,  fbr  forty- three  years, 
at  the  yearly  rent  of  1252^  In  1838,  the  whole  term  was 
assigned  to  William  Dakin ;  and  he  alone  carried  on  the 
business  down  to  October,  1840,  using  part  of  the  detached 
buildings  at  the  end  of  the  yard  farthest  from  High-street, 
for  roasting  coffee  by  steam,  and  for  grinding  coffee  and 
other  purposes  as  a  tea  and  coffee  dealer  and  grocer.  Mr. 
Dakin  then  granted  an  underlease  of  the  whole  premises  to 
Mr.  Phillpott  for  fourteen  years  from  that  date,  at  the  rent 
of  4252.,  who  subsequently  continued  in  possession  of  the 
whole  property. 

By  an  Act  of  the  9  &  10  Vict,  The  London  and  North 
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1849.        Western  Railway  Company  were  authorised  to  enter  on 

Damn"      ^^^  ^^®  ^^^  ^^^  purpose  of  making  an  extension  of  their 

^-  railway  into  Birmingham,  the  stable,  warehouse,  and  pre- 

NoRTH  Wbst-  mises  at  the  end  of  the  yard  farthest  fix>m  High-street, 

Railway  Co,   ^^S  P*"^  ^^  *^®  premises  comprised  in  the  lease  of  1837, 

and  which  were  comprised  in  the  parliamentary  plan,  and 

referred  to  in  the  book  of  reference,  and  therein  stated  to 

belong  to  Earl  Howe,  and  to  be  occupied  by  William  Phill- 

pott  under  a  lease  from  William  Dakin.    The  Company 

gave  Mr.  Dakin  the  usual  notice,  in  December,  1846,  that 

they  required  to  purchase  part  of  the  premises,  being  the 

"  portion  of  the  said  premises  farthest  from  High-street;" 

whereupon  he  informed  them  that  he  was  ready  to  treat 

for  the  sale  of  the  whole  of  his  interest  in  the  whole  of  the 

premises. 

Mr.  William  Dakin  died  in  May,  1848;  and  administra- 
tion was  granted  to  his  widow  Mra  Elizabeth  Dakin.  The 
Company  offered  to  purchase  from  her  her  estate  in  the 
portion  of  the  premises  farthest  from  High-street;  but  she 
refused  to  assent  to  any  sale  of  a  part  only  of  the  pre- 
mises. The  Company  thereupon  arranged  separately  with 
Earl  Howe  and  Mr.  Phillpott  to  erect  a  stable  and  ware- 
house similar  to  those  at  the  further  end  of  the  yard,  on 
lands  nearly  adjoining. 

The  Company  and  two  sureties  then  executed  a  bond, 
dated  the  14th  of  April,  1849,  in  the  penal  sum  of  600L 
unto  Elizabeth  Dakin,  her  certain  attorney,  heirSy  execu- 
tors, administrators,  or  assigns;  and  thereby,  after  several 
explanatory  recitals,  the  bond  was  declared  to  be  void,  "  if 
the  said  Company  or  their  successors  do  and  shall  well  and 
truly  pay  or  cause  to  be  paid  to  the  said  Elizabeth  Dakin, 
her  heirSy  executors,  or  administrators,  or  do  and  shall  de- 
posit in  the  Bank  of  England  for  the  benefit  of  the  parties 
interested  in  the  said  piece  of  land,  buildings,  and  heredi- 
taments, such  purchase  or  compensation  money  as  should, 
in  the  manner  provided  in  the  Lauds  Clauses  Consolida- 
tion Act,  1845,  be  determined  to  be  payable  by  the  Com- 
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pany  in  respect  of  the  estate  of  Elizabeth  Dakin  in  the  1849. 
hereditaments  to  be  entered  on  by  the  Company,  with  in-  dakxn 
terest  at  5L  per  cent,  under  the  provisions  of  the  Act,"    ,      ^' 

*  '  *  '        London  and 

therein  mentioned.  North  West- 

The  Company  gave  to  Mrs.  Dakin  the  usual  notice,  re-  railway  Ca 
quiring  that  the  value  of  the  buildings  thus  required  might 
be  assessed  before  a  jury.  The  Company  also  served  upon 
her  an  original  of  the  above  bond,  and  paid  6002.  into  Court 
to  an  account  "  Ex  parte  the  Company,  the  account  of  Eli- 
zabeth Dakin."  On  the  16th  of  April,  1849,  they  took 
possession  of  that  part  of  the  detached  premises  at  the  end 
of  the  yard  farthest  firom  High-street,  and  began  to  pull 
down  the  same. 

The  notice  was  given,  the  bond  was  executed,  and  the 
possession  was  taken  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  ss.  84  and  85. 

Mrs.  Dakin  thereupon  filed  a  bill  against  the  Company, 
stating,  among  other  things,  the  above  circumstances,  and 
charging,  that  '^  the  part  of  the  premises  situate  at  the  end 
of  the  yard  farthest  from  High-street,"  had  been  used  by 
Mr.  Dakin  up  to  October,  1838,  as  an  important  part  of 
his  occupation,  without  which  he  would  not  have  been 
able  to  carry  on  his  wholesale  trade;  and  that  there  was 
no  other  ground  or  building  included  in  the  lease  of  the 
premises,  on  which  a  similar  or  any  such  erection  could 
have  been  built  or  placed.  The  bill  also  charged,  that 
the  portion  of  the  premises  taken  possession  of  by  the 
Company  was  essential  to  the  enjojrment  of  the  premises 
and  to  the  carrying  on  of  the  trade  then  carried  on  there- 
upon; and  that  without  such  portion  it  was  impossible 
that  such  a  trade  as  has  been  established  on  the  premises 
could  be  conducted.  The  bill  then  submitted,  that  the 
Company  had  no  power  by  law  to  take  possession  of  and 
to  compel  the  plaintiff  to  part  with  or  sell  the  portion  of  the 
premises  which  they  had  taken  possession  of,  alone  and 
without  the  rest  and  remainder  of  the  premises  comprised 
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1849.        in  the  lease;  and  it  charged,  that  the  bond  was  not  in  the 

"  Da  KIN  ^      form  prescribed  by  law.    The  prayer  was  for  a  declaration 

V*  by  the  Court,  that  the  Company  had  no  power  by  law 

London  and       '         ,  ,        ,..«•  ,  .  ai 

North  Wwt-  as  against  the  plaintiff  to  take  possession  of  and  ent^r  up* 
Railway  Co.  ^^  ^^  ^^  premises  at  the  end  of  the  yard  farthest  from 
High-street,  alone,  and  without  purchasing  the  whole  of 
the  premises  comprised  in  the  lease,  for  the  residue  of  the 
plaintiff's  estate  and  interest  therein;  and  that  the  6002. 
paid  into  Court,  as  mentioned  in  the  bond,  had  not  been 
ascertained  in  a  proper  manner;  and  that  the  bond  was 
not  in  a  proper  form;  and  that  an  injunction  might  issue 
to  restrain  the  Company  from  keeping  possession  of,  de- 
molishing, or  intermeddling  with  the  portion  of  the  pre- 
mises they  had  entered  on. 

The  cause  now  came  on  upon  a  motion  for  an  injunction 
to  restrain  the  Company  from  keeping  possession  of  the 
portion  of  the  premises  on  which  they  had  entered. 

Mr.  Molina  and  Mr.  Olasae  in  support  of  the  motion. — 
The  premises  held  under  lease  from  Lord  Howe  constitute  a 
property  of  such  a  character  that  the  Company  has  no  right 
to  take  the  part  of  it  which  they  want,  leaving  the  remain- 
der on  the  hands  of  the  owner,  and  putting  hitn  to  accept 
compensation,  by  reason  of  severance,  under  section  49  of 
the  Lands  Clauses  Consolidation  Act,  1 845.  For  the  whole 
property  constitutes  one  manufactory,  within  the  meaning 
of  the  92nd  section  of  the  Lands  Clauses  Consolidation  Act^ 
1845;  and  the  Company  had  no  right  to  take  the  buildings 
on  which  they  have  entered  without  taking  the  whole  of 
the  premises  held  therewith.  The  converting  of  coffee 
from  the  state  of  mere  berry  into  roasted  coffee,  and  by 
grinding  fitting  it  for  use,  is  a  manufacture;  and  this  is 
carried  on  in  the  buildings  as  an  iidjunct  to  the  shop  in 
which  the  coffee  is  sometimes  ground,  and  sometimes  only 
made  up  into  parcels  and  sold.  The  distinction  between 
unmanufactured  tobacco  in  the  leaf  and  cigars  is  recognised 
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by  the  excise  laws,  which  impose  a  different  duty  on  the        l^^- 
one  sort  as  unmanufactured,  and  on  the  other  as  manufac-        dakw 
tured     The  same  distinction,  in  truth,  exists  as  to  coffee,    i^^don  and 
and  spices  and  groceries  generally.     This  case  is  similar  North  w«st- 
to  that  of  Barker  v.  North  Staffordshire  Railway  Com"    Bar  way  Co. 
pany(a)y  where  this  branch  of  the  Court  granted  an  injunc- 
tion. 

The  bond  is  informal;  it  is  made  payable  to  the  heirs 
of  the  plaintiff:  Poynder  v.  The  Great  Northern  Railway 
Company  (b). 

The  power  given  by  the  Act  is  summary;  its  exercise 
must  therefore  be  restrained  within  the  exact  terms  of  the 
Act:  Hoskina  v.  PhiUips  (c). 

Mr.  Bacon  and  Mr.  Speed  for  the  Company. — In  Baf*- 
her  V.  The  North  Staffordshire  Railway  Company,  the  en- 
tire premises  formed  one  manufactory,  beyond  all  question, 
and  the  parts  severed  were  essential  to  the  enjoyment  of 
the  rest  Here  the  plaintiff  does  not  put  her  case  on  the 
entire  premises  constituting  one  manufactory ;  but  she  says, 
that  the  buildings  taken  are  essential  to  the  enjoyment  of 
the  house  and  shop  in  High-street  The  evidence  does  not 
shew  such  an  ei\)oyment  or  use  of  the  entire  premises  as 
biings  them  under  the  description  of  a  manufactory.  If 
there  be  an  error  in  the  bond,  it  is  of  a  mere  formal  char- 
acter, and  cannot  affect  the  remedies  of  the  plaintiff;  and 
the  Court  will  not  encourage  an  objection  of  such  a  kind, 
especially  considering  that  the  Company  must,  in  any  event, 
have  the  land  they  have  taken  under  terms  which  will  give 
the  plaintiff  ample  compensation. 

Mr.  Malins  in  reply. — In  an  unreported  case  before  Vice- 
chancellor  Wigram^  a  lUilway  Company  took  a  small 

(a)  2  De  G.  &  S.  56.  (6)  16  Sim.  3.         (c)  18  L.  J.,  Exch,  1. 
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1849.        building,  situate  at  the  end  of  the  garden,  used  with  a 

Dakin"      house,  and  the  Court  made  the  Company  take  the  house 

••  and  entire  premises.     He  also  cited  Reg.  v.  Walters  (a), 

London  and      _  •*  ,,v  •■       a         <■        ^i  %»    m       ^ 

North  Wist-  Bew  T.  Broum  (p) ;  and  referred  to  Sheppard  s  Touchstone, 
Railway  Co,    P*  9** 

The  Vicb-Chancbllob: — 

In  my  opinion,  it  is  a  serious  question,  whether  at  law 
the  whole  proceedings  of  the  Company  with  respect  to  this 
property  have  not  been  illegal,  and  therefore  such  as  ought 
not  to  have  taken  place. 

Either  party  is  entitled  to  take  the  opinion  of  a  Court  of 
law  on  thb  point  What  ought  to  be  done  in  the  mean- 
time?  That  is  the  only  subtantial  question  on  this  motion. 

Whatever  I  may  have  thought  in  the  particular  circum- 
stances of  the  case  of  Barker  v.  The  North  Staffordshire 
Railway  Company  (the  brine-pit  case),  I  consider  here, 
that  the  fact,  that  the  person  complaining  is  not  in  the 
occupation  of  the  property,  and  has  not  been  and  will  not 
be  personally  inconvenienced  by  what  is  done,  is  not  to  be 
disregarded.  In  the  next  place,  it  is  quite  clear  that  the 
Company  will,  in  any  event,  be  entitled  to  have  and  must 
have  the  property  sought  to  be  protected  by  this  motion. 
The  dispute  is,  whether  they  are  also  bound  to  take  ad- 
ditional property.  If  they  are  so  bound,  then  all  the  pro- 
ceedings that  have  taken  place  are  bad;  if  they  are  not, 
still  they  must  pay  the  full  amount  of  damage  done  to  the 
property  which  they  are  not  bound  to  take,  by  reason  of 
the  severance  of  one  part  from  the  other. 

Considering  these  circumstances,  and  considering  also 
that  the  opinion  of  a  Court  of  law  may  probably  be  obtain* 
ed  in  Trinity  Term,  I  think  that  it  will  be  the  better  course 
to  abstain  fix>m  interfering  by  injunction,  on  the  Com- 
pany undertaking,  without  j^rejudice  to  any  question,  to 

(a)  1  M.  C.  C.  13.  (6)  2  East,  P.  0.,  cl5,  b.  10. 
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pay  a  sum  of  6001.  into  Court  beyond  the  600/.  they  have        1849. 
already  brought  in,  and  undertaking  to  act  as  the  Court      ^dII^^ 
shall  direct  with  respect  tb  proceedings  at  law  and  before    ,      ^' 

*  LONDOIf  AND 

a  jury  under  the  existing  notice,  and  also  to  deal  with  the  North  Wasr- 
possession  of  the  property  as  the  Court  shall  direct.  Rulwat  Co. 

Mr.  Bacon,  for  the  Company,  ^^B^^^  to  give  the  under- 
taking. 

On  this  undertaking  the  motion  was  refused. 

Mr.  Malins  said,  the  plaintiff  desired  the  opinion  of  a 
Court  of  law  on  the  question.  He  submitted,  that  the  same 
circumstances,  as  to  the  uncertainty  of  the  Company  being 
obliged  to  take  all,  existed  in  the  case  of  Barker  ▼.  The 
North  Staffordshire  Railway  Contpa/ny. 

The  Vicb-Chanobllob  thought  that  case  did  not  fur- 
nish a  rule  for  the  present  He  there  granted  an  injunc- 
tion pending  a  trial;  but  he  thought  that  providing  a 
brine-pit  for  the  supply  of  a  salt  manufSeustory  was  a  dif- 
ferent thing  from  hiring  a  stable  and  warehouse  for  a 
certain  time,  especially  where  the  hirer  would  not  be  the 
plaintiff.  Should  the  opinion  of  a  Court  of  law  be  against 
the  Company,  they  would  probably  have  to  deliyer  up 
possession  of  the  property  immediately. 

The  matter  was  spoken  to  on  these  days;  on  the  latter     May  Zrd 
of  which,  the  defendants  not  consenting  to  an  ejectment       ^  ^^* 
being  tried,  the  Court  directed  a  case  for  the  opinion  of 
aCourt  of  law. 


t     1^         1^  ^850. 

The  minutes,  as  delivered  out>  expressed  that  the  case    Jan,  24tfu 
was  directed  by  consent.    The  defendants  objected  to  this, 
and  insisted,  that  they  had  given  no  consent,  and  that  a 
case  could  not  be  directed  on  motion  except  by  consent 

VOL.  HI.  p  p  n.  a  8. 
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1850.        The  motion,  having  been  placed  in  the  paper  (by  leave),  was 
Daiun        on  this  daj  again  spoken  to  upon  the  minutes  of  the  order. 

V.  • 

London  and 

North  Wmt-  Mr.  Bocon  and  Mr.  Speed  said,  that  they  had  been  mis- 
Rauwat  Co.  apprehended  as  having  consented  to  any  part  of  the  order. 
They,  on  the  contrary,  objected  to  any  case  being  directed 
for  the  opinion  of  a  Court  of  law;  and  submitted,  that  the 
plaintiff  must  be  left  to  his  ordinary  legal  remedy.  They 
contended,  that  no  precedent  had  been  adduced  of  a  case 
for  the  opinion  of  a  Court  of  law  having  been  directed  on 
a  motion,  where  the  defendant  objected  to  such  a  course; 
and  that  an  order  for  a  case  could  not,  with  propriety,  be 
made  on  an  interlocutory  application  before  answer,  if 
either  party  objected,  because  the  parties  had  had  no 
opportunity  of  regularly  proving  the  facts  on  which  the 
opinion  of  the  Court  of  law  ought  to  be  taken,  nor  were 
they  indeed  at  issue.  That  cases  had  been  in  general  only 
directed  where  the  Court  thought  the  plaintiff  entitled  to 
an  injunction;  so  that  the  direction  of  a  case  was  for  the 
defendant's  benefit;  whereas,  here,  the  Court  was  of  opin- 
ion that  the  plaintiff  was  not  entitled  to  an  injunction. 

Mr.  Medina  and  Mr.  Olasse  for  the  plaintiff — ^It  is  im- 
material to  consider  whether  the  defendants  consented  or 
not  The  Court  can  make  the  order  without  any  consent 
In  Rigby  v.  Oreat  Western  Raihuay  Company  (a),  which 
was  a  motion  for  an  injunction.  Lord  CoUenham  said, 
"  Where  the  interference  of  the  Court  depends  upon  a  legal 
right,  it  is  the  duty  of  the  Court  itself  Ui  put  the  matter 
into  a  proper  course,  for  the  purpose  of  ascertaining  that 
right  It  ought  not  to  be  left  to  the  option  of  the  defend- 
ant" And  his  Lordship  there  directed  a  case,  although 
he  dissolved  the  injunction.  It  is  the  constant  practice  of 
the  Registrars  to  draw  up  orders  directing  cases  on  int^r- 

(a)  2  Ph,  51. 
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locutory  applications,  without  introducing  any  words  ex-  1850. 
pressive  of  consent:  BroctdAanh  ▼.  Whitehaven  Junction  Dakin 
Railway  Company  (a),  and  Bishop  of  Exeter  v.  Hawkins  (6).    l^^j^;,  ^j^ 

North  Wkstt- 

Mr.  Bacon  submitted,  that  in  none  of  the  cases  cited    Railway  Co. 
had  the  point  been  raised,  or  had  the  direction  of  a  case 
been  objected  to. 

The  Vice-Changellob  said,  that  all  he  required  was  a 
precedent  of  such  an  order;  and  that  those  referred  to 
were  sufficient 


The  following  was  the  form  of  the  order: — 

Whereas  Hr.  MoUtis  and  Mr.  Olasse,  of  counsel  for  the 
plaintiff,  this  day  &c.,  and  offered  divers  reasons  unto  this 
Courts  that  the  said  Company  and  their  servants,  agents, 
and  workmen,  might  be  restrained  by  the  order  and  injunc- 
tion of  this  Court  fiom  &c. — ^in  the  presence  of  Mr.  Bacon 
and  Mr.  Speedy  of  counsel  for  The  London  and  North 
Western  Railway  Company.  Whereupon  and  upon  hearing 
an  affidavit  &a  read,  and  what  was  alleged  by  the  counsel 
for  the  plaintiff  and  for  the  defendants,  and  the  defend- 
ants. The  London  and  North  Western  Railway  Company, 
by  their  counsel,  undertaking,  without  prejudice  to  any 
question,  to  pay  the  sum  of  6007.  into  the  Bank  to  the 
credit  of  this  cause,  and  to  abide  by  such  order,  (if  any), 
as  this  Court  may  make  respecting  any  proceedings  before 
a  jury  to  settle  the  amount  of  compensation,  and  as  to  the 
possession  of  the  premises  in  question:  This  Court  doth 
order,  that  this  application,  except  as  after  mentioned,  do 
stand  over  until  the  further  order  of  this  Court;  And 

(a)  16  Sim.  632.  As  to  an  la-  (6)  Bolls,  2lBt  July,  1842 ;  and 
sue,  see  Cory  v.  FamKmth  and  see  Langley  y.3nead,9JxdAacock 
Norwich  Railway  Company,  3  v.  Snead,  Eeg,  Lib.  1821,  B.  97 
Hare,  607.  and  491. 
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it  is  ordered,  that  the  defendants,  The  London  and  North 
Western  Railway  Company,  do,  on  or  before  the  25th  day 
of  June  next,  or  within  ten  days  after  service  of  this  or- 
North  Wist-  der,  such  service  to  be  verified  by  affidavit,  pay  into  the 
RailvTay  Co.    B^'*^  ^^^  *h®  privity  of  the  Accountant-General  of  this 
Court,  to  the  credit  of  this  cause,  the  sum  of  600Z.,  without 
prejudice  to  any  question  in  this  cause;  And  it  is  ordered, 
that  a  case  be  made  for  the  opinion  of  the  Barons  of  her 
Majesty's  Court  of  Exchequer;  And  it  is  ordered,  that  the 
questions  in  such  case  be- 
First,  whether  the  bond  given  by  the  said  Company  was 
such  a  bond  as  is  required  by  the  Lands  Clauses  Consoli- 
dation Act,  1845. 

Secondly,  whether  the  act  of  the  defendants  in  entering 
upon  and  pulling  down  the  buildings  of  the  plaintiff,  in 
the  plaintiff's  bill  mentioned,  was  a  lawful  act;  and, 

Thirdly,  Whether  the  defendants  are  entitled  to  require 
the  plaintiff  to  sell  or  convey  to  them  the  buildings  which 
they  have  entered  upon  and  used  for  the  purposes  of  their 
Railway  and  works,  as  in  the  plaintiff's  bill  mentioned, 
without  purchasing  the  plaintiff's  dwelling-house  and  shop 
fronting  to  High-street,  Birmingham,  in  the  plaintiff^s  bill 
mentioned. 

And  it  is  ordered,  that  such  case  be  settled  by  the  Mas- 
ter of  this  Court  in  rotation,  in  case  the  parties  differ  about 
the  same;  and  that  all  proper  facts  necessary  to  bring  these 
matters  in  question  be  stated  in  the  said  case;  and  the  said 
Barons  are  to  be  accordingly  attended  with  the  said  case. 
And  this  Court  doth  reserve  the  consideration  of  all  fur* 
ther  directions  until  after  the  said  Barons  diall  have  made 
their  certificate. 
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ShBBWOOD  V.  BEVEAIBaB.  Ifa^4ihd: 

Thbupp  V.  Beysbidqb.  ^^^ 

jL  his  was  tlie  petition  of  a  purchaser  of  three  lots  under  Defendanto  in 
a  decree,  to  be  discharged  from  his  purchase.  then  has  been 

Two  of  the  lots  had  been  purchased  at  a  public  sale,  and  Selw^u^rto 
the  other  by  private  contract.     Both  purchases  were  sub-  ^g"*T?^  '*'**? 
ject  to  similar  conditions  of  sale;  one  of  which  was,  that  a purchaaer  to 
all  objections  should  be  delivered  within  ten  days  after  the  from  h^p^ 


deliveiy  of  the  abstract  ^  iTseptem- 

The  report  as  to  the  purchase  of  Lots  1  and  2  was  con-  ^.  i848,a 

purciiaier 

firmed  on  the  18th  of  November,  1848;  and  the  contract  booght  under 
for  the  purchase  of  Lot  8  was  approved  by  the  Court,  by  by  WrwqSfi- 
an  order  dated  the  8rd  day  of  November,  1848.  ^w  a^r^*^* 

The  plaintiffs  solicitor  sent  the  abstracts  of  title  to  the  ceipttobegiyen 

x-^«  ,        ,.  .  ,  •  .  ^    ,  ,  by  a  trustee 

petitioners  solicitor;  and  it  was  in  one  of  these  abstracts  haying  power  to 
stated,  that  one  Mr.  John  Jarvis,  the  survivor  of  certain  SuwhT wi 
persons  nominated  trustees  by  the  will  of  the  testator  in  Jj^^^^^^ 
the  cause,  had  renounced  the  trusts  of  the  will  pleadings  to 

On  the  9th  of  October,  1848,  and  within  the  time  stipu-  ed,  and  was  not 
lated  by  the  contracts,  the  petitioner's  solicitor  sent  to  the  ^^^  ^^ 
plaintrflTs  solicitor  his  objections  and  requisitions.  "^^  ^  p^- 

*  *  chaser  required 

By  one  of  these  requisitions  the  purchaser  required,  as  that  the  trustee 
evidence  of  John  Jarvis'  having  disclaimed,  an  abstract  of  brought  before 
the  deed  of  disclaimer  and  its  production.  rop^^ntoi 

By  another  of  the  requisitions,  he  required  to  be  fur-  ^jfi-   in  the 
nished  with  a  list  of  the  cestuis  que  trustent  entitled  to  discussions  on 
the  purchase-money,  and  their  concurrence  in  the  convey-  j^^^L^fe 

ance,  ^y  ?*®  purchas- 

er that  an  addi* 

In  October,  1848,  the  plaintiff's  solicitor  informed  the  tionai  cestui 
petitioner's  solicitor,  that  the  statement  of  Mr.  Jarvis  hav-  to^haye  b^ 

brought  before 
the  Court  The  pkintiff  acceded  to  this,  and  promised  that  the  defects  oomplamed  of  should  be  sup- 
plied and  remedied  by  a  proper  supplemental  suit,  and  petition  of  rehearing,  in  which  (as  all  parties 
were  amicable)  a  decree  might  be  obtained  in  three  weeks.  This  took  place  in  March,  1849.  The 
purchaser,  in  onswer  to  the  proposal,  declined  waiting  any  longer,  and  demanded  back  his  de^it 
and  costs.  He  then  presented  a  petition  to  be  discha^ed  from  his  purchase;  but  before  the  petition 
came  on  to  be  heard,  the  defects  in  Uie  suit  had  been  supplied :— ^feU,  not  a  case  for  discharging  the 
purchaser. 
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ing  disclaimed  the  trusts  of  the  will,  was  a  mistake,  he 
having  only  renounced  the  executorship;  and  that  he  was 
willing  to  act  as  trustee,  and  would  convey  the  estates  to 
the  purchaser. 

Answers  to  the  requisitions  upon  the  whole  title  were 
then  forwarded  to  the  petitioner's  solicitor;  who,  on  the 
30th  of  October,  1849,  wrote  to  the  plaintiff's  solicitor  as 
follows: — 

"  I  have  to  acknowledge  your  favour  of  the  28th  inst, 
inclosing  answers  to  the  requisitions  on  abstracts  of  title 
and  copy  affidavit  of  Mr.  Clements. 

''  Abstract  to  part  of  Lot  2  and  Lot  8. 

"Your  answer,  subject  to  my  being  satisfied  on  further 
inspection  of  the  stamps,  will  of  course  be  satisfactory. 

"I  am  very  glad  that  our  course  :will  be  so  much  easier 
by  the  consent  of  Mr.  Jarvis  to  convey. 

"  I  will  by  this  evening's  post  give  my  agent,  Mr.  Crouch. 
37,  Southampton  Buildings,  Chancery-lane,  instructions 
to  attend  to  this  matter  for  me;  and  with  whom  you  will 
be  pleased  to  make  any  necessary  arrangements." 

On  the  13th  of  November,  the  petitioner's  solicitor 
again  wrote  to  the  plaintiff's  solicitor  as  follows: — 

"  I  presume  you  will  send  me  copy  order  confirming  the 
sale  of  Lot  3,  and  which  I  should  be  glad  to  receive. 

"  In  preparing  the  conveyance  under  the  devise  to  Mr. 
Jarvis,  it  will  be  requisite  for  him  to  give  a  receipt  for 
the  purchase-money.  As  this  is  to  be  paid  into  Court, 
how  do  you  intend  that  I  shall  shape  the  receipt,  &c.? 
Without  Mr.  Jarvis'  acknowledgment,  I  cannot  have  the 
benefit  of  the  indemnity  clauses  under  the  will." 

In  reply  to  this  letter,  the  plaintiff's  solicitor  stated,  that 
he  did  not  consider  Mr.  Jarvis'  receipt  for  the  purchase- 
money  necessary;  as  by  the  order  for  sale  it  was  directed 
to  be  paid  into  Court,  to  the  credit  of  the  first-mentioned 
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causey  and  that  he  would  have  the  receipt  of  the  Account- 
ant-General  for  it;  nor  would  the  benefit  of  the  indemnity 
clauses  under  the  testator's  will  be  required,  all  parties, 
as  the  decree  then  stood^  being  before  the  Court,  and  con- 
senting to  the  sale. 

To  this  statement  the  petitioner's  solicitor  replied,  so  far 
as  is  material,  as  follows: — 

*'  The  only  indemnity  a  purchaser  has  against  the  ces- 
tuis  que  trust  is  by  obtaining,  under  Mr.  Jarvis'  hands,  a 
receipt  for  his  purchase-money.  Unless  the  purchaser  can 
be  brought  within  the  exoneration  clause  of  the  will,  and 
which  can  only  be  done  by  Mr.  Jarvis'  receipt,  he  will  be 
bound  to  see  to  the  application  of  his  purchase-money; 
and  hence  must  require  the 'concurrence  of  all  the  cestuis 
que  trust  under  the  will  The  consideration  by  the  con- 
veyance may  be  made  payable  to  Mr.  Jarvis,  being  by  his 
consent  paid  into  Court,  and  he  could  give  a  receipt  for 
the  amount,  as  paid  by  his  order  and  consent  to  the  Ac- 
countant-GeneraL 

"  The  suit  is  only  for  a  general  administration  of  the 
testator's  estate;  and  the  fact  of  Mr.  Jarvis  now  conveying 
will  contradict  one  of  the  allegations  of  the  bill ;  and  most 
unquestionably,  if  it  had  been  ascertained  that  Mr.  Jarvis 
had  not  disclaimed,  he  would  have  been  made  a  party  to 
the  suit,  and  then  the  sale  would  have  been  placed  in  a 
different  position. 

''  I  must  request  that  you  will  arrange  the  above  point 
with  Messrs.  Lewis,  and  let  me  know  the  result  before  I 
can  accept  the  title  or  prepare  any  draft  conveyance." 

Messrs.  Lewis,  mentioned  in  the  above  communication, 
were  the  solicitors  of  Mr.  Jarvia  The  plaintiff's  soli- 
citor, in  answer  to  the  last-mentioned  letter,  agreed  to 
the  suggestion  contained  in  it  as  to  the  manner  in  which 
the  receipt  for  the  purchase-money  should  be  framed;  and 
requested  the  petitioner's  solicitor  to  frame  the  receipt  ac- 
cordingly.   Shortly  afterwards,  on  the  27th  of  November, 
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the  petitioner's  solicitor  wrote  to  the  plaintiff's  solicitor 
as  follows: — 

''I  have  consulted  my  conveyancer  and  equity  drafts- 
man in  this  matter,  who  is  decidedly  of  opinion,  that,  as 
thia  suit  now  stands,  unless  Mr.  Jarvis  actually  received 
the  purchase-money  and  will  give  an  absolute  receipt  for 
it,  which  Messrs.  Lewis  decline,  a  good  title  cannot  be 
made,  nor  a  valid  conveyance  to  my  client.  He  considers 
you  must  bring  Mr.  Jarvis  before  the  Court  by  a  supple- 
mental bill,  and  then,  under  proper  directions,  the  Court 
may  proceed  on  the  present  sales,  and  the  difficulty  now 
occasioned  by  Mr.  Jarvis  being  no  party  to  the  suit  may 
be  surmounted.  I  saw  Messrs.  Lewis  the  other  day  there- 
on, who  told  me,  that  they  should  not  allow  their  client 
to  sign  any  document  purporting  to  charge  him  with  the 
purchase-money.  I  have  explained  the  matter  to  my 
agent,  and  directed  him  to  give  any  assistance  to  the  ac- 
complishment of  the  course  which  seems  absolutely  ne- 
cessary." 

After  some  further  correspondence  and  discussion,  the 
plaintiff's  solicitor  waited  upon  the  petitioner's  solicitor, 
with  two  cases  which  had  been  laid  before  counsel,  and 
accompanied  by  Mr.  Lewis  (Mr.  Jarvis's  solicitor)  who 
happened  to  be  that  day  in  town;  and  some  conversation 
took  place  between  the  parties  as  to  the  frame  of  the  re- 
ceipt for  the  purchase  money  by  Mr.  Jarvis,  when  it  was 
ultimately  arranged,  that  the  petitioner's  solicitor  should 
lay  the  papers  before  his  counsel,  with  the  opinions  which 
had  been  taken,  to  see  if  he  could  frame  the  receipt  in  a 
manner  that  would  meet  the  views  of  all  partiea 

On  the  8th  of  February,  1849,  the  petitioner's  solicitor 
sent  to  the  plaintiff's  solicitor  a  copy  of  the  counsel's 
opinion,  who  had  advbed  upon  the  title  on  behalf  of  the 
petitioner,  to  the  effect,  that  the  construction  put  upon 
the  testator's  will  had  been  a  wrong  one,  and  that  the 
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children  of  the  testator's  sisters  (if  any),  bom  after  the 
death  of  the  testator  and  before  the  death  of  his  widow, 
should  hare  been  parties  to  the  suita 

On  this  opinion  being  laid  before  the  plaintiff's  counsel, 
they  concurred  in  it,  and  advised  that  the  original  suit 
should  be  reheard,  and  the  decree  rectified;  and  that  a 
supplemental  bill,  bringing  the  additional  child  (there 
was  only  one)  and  Mr.  Jarvis  before  the  Courts  should  be 
heard  with  it^  which  would  enable  the  plaintiff  to  make  a 
satisfactory  title  to  the  purchases. 

The  plaintiff's  counsel  thereupon  laid  the  necessary  in- 
structions before  counsel,  to  prepare  the  petition  of  rehear- 
ing and  supplemental  bill,  and  sent  to  the  petitioner's  so- 
licitor copies  of  the  opinions  he  had  so  as  aforesaid  taken, 
accompanied  by  a  letter,  from  which  the  following  is  an 
extract: — ^''Fortunately,  as  it  turns  out,  there  was  only 
one  child  of  Mrs.  Moore  bom  after  the  death  of  the  said 
testator  and  that  of  his  wife,  for  whom  I  am  concemed;  I 
have  laid  instractions  before  counsel  to  prepare  the  sup- 
plemental bill  and  petition  of  rehearing,  botii  of  which  I 
shall  get  this  week  After  which  I  shall  get  Mr.  Jaryis 
and' the  other  defendants  to  answer,  and  then  get  the  de- 
cree rectified.  As  no  opposition  will  be  offered  by  any 
purty,  Ihope  to  get  this  done  within  the  next  three  weeka 
You  wiU  be  good  enough,^  after  you  have  perused  the  two 
opinions,  to  tell  me  whether  you  wish  Mr.  Jarvis  to  dis- 
claim, or  to  act  as  trustee  and  convey,  in  obedience  to  the 
trusts  of  the  wilL  As  he  is  willing  to  act^  it  will  be,  I  think, 
the  better  couxse  to  do  so,  to  avoid  the  necessity  of  the 
concurrence  of  the  oestuis  que  trustent  in  the  conveyance, 
some  of  whom  are  abroad,  and  one  in  a  distant  part  of 
India." 

In  teiplj  to  this  communication,  the  petitioner's  solici- 
tor wrote,  on  the  26th  March,  1849,  to  the  plaintiff's  so- 
licitar  as  follows: — ''  In  answer  to  your  letter  of  the  22nd 
instant,  I  beg  to  state  that  I  am  advised  not  to  embarrass 
the  purchaser  by  approving  or  being  a  party  to  the  pro- 
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ceedings  you  propose  to  take.  My  client  was  a  willing 
purchaser,  and  would  have  been  glad  to  complete  hia  pur- 
chase, if  he  could  have  had  a  good  and  marketable  title; 
but  after  the  great  delay  that  has  arisen,  and  considering 
the  present  aspect  of  the  business,  I  cannot  advise  him  to 
keep  the  matter  open  any  longer.  I,  therefore,  on  the  pur- 
chaser's behalf,  request  the  return  of  the  deposit  and  in- 
terest^ and  payment  of  his  costs,  an  account  of  which  I  will 
send  you  forthwitL'' 

On  the  29th  day  of  March,  1849,  the  supplemental  bill 
was  filed;  and  the  plaintiff's  solicitor  thereupon  wrote  and 
sent  to  the  petitioner's  solicitor  a  letter  to  the  following 
effect: — 

''In  reply  to  your  letter  of  the  26th  inst,  I  b^  to  in- 
form you  that  your  client  has  examined  this  title,  which 
he  has  found  both  good  and  marketable;  and  it  was  upon 
his  preparing  his  conveyance  that  a  difficulty  arose  as  to 
the  manner  of  Mr.  Jarvis  (who  was  not  a  party  to  the  suit) 
signing  a  receipt  for  the  purchase-money.  To  get  over 
this  difficulty,  instructions  were  laid  by  him  before  Mr. 
Cooke  to  settle  the  draft;  when  that  gentleman  rabed  an 
objection  to  the  validity  of  the  decree,  in  having  been 
made  in  the  absence  of  the  issue  of  the  testator's  sisters, 
bom  after  the  death  of  the  said  testator  and  before  that  of 
the  widow.  This  objection,  as  I  am  advised,  is  valid;  and 
I  have  to-day  filed  a  supplemental  bill,  bringing  the  child 
of  Mrs.  Moore  before  the  Oourt,  and  also  making  Mr.  Jarvis 
a  party  to  the  suit,  in  compliance  with  the  previous  re- 
quest of  your  client  I  have  also  obtained  from  counsel 
the  petition  to  rehear  the  suit  and  rectify  the  decree,  which, 
with  the  supplemental  suit,  will  be  heard  on  the  first  pe- 
tition-day in  Easter  Term,  being  the  earliest  day  on  which 
I  can  get  it  heard;  and  when  this  is  done,  the  title  will  be 
complete.  I  am  advised  by  counsel,  that,  under  these  cir- 
cumstances, I  cannot  return  your  client's  deposit  with  in- 
terest and  costs;  but  that,  as  soon  as  the  cause  is  reheard, 
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I  can  enforce  a  completion  of  the  purchase;  which  I  shall 
proceed  to  do,  in  the  event  of  your  not  taking  the  neces- 
sary step  tq  complete  it" 

To  this  letter  the  petitioner's  solicitor  replied  as  follows 
on  the  30th  of  March:— 

'^  In  acknowledging  your  letter  of  yesterday,  I  have  only 
to  state,  that  I  see  no  reason  to  alter  my  opinion;  and  my 
client  will  therefore  abide  by  the  resolution  therein  ex- 
pressed. The  contract  must  be  considered  as  rescinded, 
and  I  shall  act  accordingly/' 

The  petition  of  rehearing  and  the  supplemental  suit 
came  on  for  hearing  on  the  27th  of  April,  when  the  origi- 
nal decree  was  rectified,  the  sale  of  the  testator's  real 
estates  was  confirmed,  and  Hr.  Jarvis  was  directed  to  con- 
vey them  to  the  purchaser,  in  the  event  of  the  Master  find- 
ing that  the  defendant  Samuel  Charles  Moore  was  the 
only  issue  of  the  parties  named  in  the  testator's  will  born 
after  the  death  of  the  testator  and  before  the  death  of  his 
widow. 

The  petition  of  rehearing  and  supplemental  suit  were 
set  down  for  hearing  on  the  20th  day  of  April  last,  being 
five  days  before  the  present  petition  of  the  purchaser  to 
rescind  the  contract  was  presented. 

Mr.  Stoa/Mton  and  Mr.  J.  A.  Coobe  supported  the  petition. 

Mr.  RussM  and  Mr.  Fo(^y  for  the  plaintiff,  opposed  it 

The  Vicb-Chancblloe  inquired,  whether  any  of  the  de- 
fendants had  been  served  with  the  petition. 

Mr.  Swcmston  and  Mr.  J.  A.  Cooke  said,  they  had  not; 
and.  submitted,  that  it  was  only  necessary  to  serve  the 
plaintiff.  They  referred  to  2  Daniell,  Chancery  Practice, 
1153,  2nd  edit;  and  Dalby  v.PvUen(a),  Sugden  on  Ven- 
dors and  Purchasers,  p.  67,  (11th  edit.), 
(a)  1  Buss.  &  My.  296,305. 
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1949.  The  Vicb-Chakobllob  said,  that,  upon  principle,  he  felt 

a  difficnlty  in  proceeding  in  the  absence  of  the  defendants, 
who  had  an  interest  in  the  purchase-monej. 

Mr.  CoivilU,  the  Registrar,  on  being  referred  to,  said,  that 
the  Lord  Oha/ncelior  had  in  a  recent  case  held,  that  it  was 
not  enough  to  serve  the  plainti£ 

The  petition  stood  over  for  the  practice  to  be  inquired 
into. 

Ma^  2Sth.        The  petition  now  came  on  to  be  heard,  the  defendants 
having  been  served  with  it 

Mr.  Sivanston  and  Mr,  J.  A.  Cooke,  appeared  for  the  pe- 
titioner. 

Lechmere  v.  Brasier  (a),  Dalby  v.  PuUen  (5),  Baker  v. 
Soivter  (c),  8mWi  v.  Kelson  (d),  CvUs  v.  Thodey  (e),  Tanner  v. 
Smiih  (/),  Blacklow  v.  LoAve  (gr),  Hobson  v.  BeU  (h),  Flower 
v.  Hartopp  (%),  and  Chamberlain  v.  Lee  (k)  were  cited. 

Mr.  Russell  and  Mr.  Fooks  appeared  for  the  plaintiff. 

Mr.  F.  J.  HaU  and  Mr.  Hoare  for  different  defendanta 

The  Viob-Chavobllok  thought,  that  the  conduct  of  the 
purchaser  had  withdrawn  the  case  from  the  influence  of 
the  principles  on  which  Lechmere  v.  Brasier  was  decided'; 
and  that  the  purchaser  ought  not  to  be  at  present  dis- 
charged, but  was  entitled  to  a  reference  as  to  title  if  he 
desired  it 


The  costs  were  reserved. 

(a)  fiJ.&W,289. 
(&)  I  R  &  M.  296. 
(c)  10  Beav.  343. 
(<i)  2  S.  &  S.  557. 
(e)  13  Sim.  206. 


(/)  10  Sim.  410. 
(ff)  2  Hare,  40. 
(h)  2  Beav.  17. 
(t)  8  Beav.  199. 
(k)  10  Sim.  444. 
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1649. 
BluKDELL  V.  StaNLBT.  2fay  M. 

X.  HIS  was  a  suit  for  the  specific  performance  of  a  con-  puardiant  of  an 
tract  for  the  purchase  of  land-tax,  or  rent  charges  in  lieu  tail  ndeemed 
of  land-tax,  which  had  been  purchased  or  redeemed.  ^  ^^^ 

In  1 799,  Sir  William  Stanley,  an  infant,  was,  under  the  ^^  J^^- 
limitations  of  a  settlement,  tenant  in  tail  male  of  lands  in  died,  htTingbe- 
Cheshire,  called  in  the  pleadings  the  Puddington  estates.  Um^^totiM 
On  the  26th  of  March,  1799,  his  guardians  contracted  for  ^^f^ 
the  redemption  of  the  land-tax  upon  these  lands,  under  *«MPtin  tefl 
the  provisions  of  the  88  Gea  8,  c.  €0,  for  891 7Z.  18^.,  31.  per  Teiyand*!^^ 
cent  Consols,  transferable  by  instalmenta  2i^^^Siih  * 

The  17th  section  of  this  Act  provided,  ihat  all  persons  J^^*^ 
claiming,  on  their  crwn  behalf  or  on  behalf  of  others,  the  tax  a*  aaabdtt- 
preference  in  the  Act  mentioned  in  purchasing  the  land-  %  ^Salient 
tax,  may  contract  accordingly,  and  transfer  stock  in  man-  iJJ"J^J55rtiire 
ner  therein  mentioned;  and  that,  upon  such  transfer,  and  put  the  uraai 
upon  the  registry  or  entry  of  the  certificates,  contracts,  — *«aUtheM' 
and  receipts  in  the  Act  mentioned,  with  his  Majesty's  com-  SJd^^i^e 
missioners  for  the  affairs  of  taxes,  the  manors,  messuages,  ^^iJTb^""* 
lands,  tenements,  and  hereditaments,  comprised  in  such  redemption,  bj 
contract,  should  thenceforth  be  wholly  freed  and  exoner-  by^tbeo^tion 
ated  from  the  hmd-tax  charged  thereon,  and  from  all  fur-  ^e^^^er. 
ther  assessments  thereof,  unless  the  person  or  persons,  bo-  wiBe,batpaBMd 
dies,  corporations,  or  companies,  contracting  for  such  land-  itintheaetdor'k 
tax,  should,  at  the  time  of  entering  into  the  contract  for 
the  same,  declare  to  the  commissioners,  with  whom  such 


will 


contract  should  be  entered  into,  his,  her,  or  their  option  to 
be  considered  on  the  same  footing  as  a  person  not  interested 
in  the  said  manors,  messuages,  lands,  tenements,  or  here- 
ditaments, purchasing  the  land-tax  charged  thereon,  is  by 
the  Act  considered;  in  whidi  case,  and  upon  such  option 
and  declaration  so  made  being  inserted  in  the  contract, 
the  person  or  persons,  bodies,  corporations,  or  companies. 
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1649.  60  contracting,  his,  her,  or  their  executors,  administrators, 
or  assies,  were  to  be  entitled  and  subject  to  such  and  the 
like  benefits,  advantages,  conditions,  and  restrictions,  as 
persons  not  interested  as  aforesaid  would  be  entitled  and 
subject  to  on  their  becoming  the  purchasers  of  such  land- 
tax  under  the  Act.  The  37th  section  provides  as  follows: 
— ^That  where  any  person  or  persons  having  such  benefit  of 
preference  as  hereinbefore  mentioned,  and  who  shall  not 
be  seised  of  or  entitled  to  any  estate  of  inheritance  (a)  in 
the  manors,  messuages,  lands,  tenements,  and  heredita- 
ments, whereon  any  land-tax  shall  be  charged,  shall  re- 
deem such  land-tax  by  and  out  of  his,  her,  or  their  own 
estate,  and  shall,  at  the  time  of  entering  into  the  contract 
for  the  redemption  thereof,  have  declared  his,  her,  or  their 
option  to  be  considered  on  the  footing  of  a  purchaser  or 
purchasers  as  aforesaid,  such  person  or  persons,  his,  her^  or 
their  executors,  administrators,  or  assigns^  shall  have,  hold, 
and  enjoy  the  land-tax  so  redeemed  by  him,  her,  or  them, 
as  an  annuity  issuing  out  of  such  manors,  messuages,  lands, 
tenements,  and  hereditaments,  (subject  to  such  right  and 
power  of  redemption  thereof  as  hereinbefore  is  given  to 
the  person  or  persons  beneficially  entitled  to  the  next 
estate  or  interest  in  reversion,  remainder,  or  expectancy, 
as  and  when  such  estate  or  interest  shall  vest  in  possession); 
and  when  any  such  person  or  persons  as  aforesaid  shall 
not,  at  the  time  of  entering  into  the  contract  for  the  re- 
demption of  such  land-tax,  have  declared  his,  her,  or  their 
option  as  aforesaid,  whereby  such  manors,  messuages,  lands, 
tenements,  or  hereditaments,  whereon  the  land-tax  shall 
have  been  charged,  will,  by  virtue  of  this  Act,  be  exone- 
rated tberefix)m,  such  manors,  messuages,  lands,  tenements, 
or  herediaments,  shall  be  and  become  chargeable  for  the 
benefit  of  such  person  or  persons,  his,  her,  or  their  execu- 

(a)  As  to  the  meaning  of  this     judgment  in  Ware  v.  PMiU,  11 
expression,    see   Lord   JEkhn^e     Yes.  257. 
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tors,  administrators,  or  assigns,  with  the  amount  of  the  3/.  ^849. 
per  centum  Bank  Annuities,  which  shall  have  been  trans- 
ferred as  the  consideration  for  the  redemption  of  the  said 
land-tax,  and  with  the  payment  of  such  yearly  sum  or 
sums  of  money,  by  way  of  interest  thereon,  as  shall  be 
equal  to  the  amount  of  the  land-tax  redeemed. 

The  tenant  in  tail  died  without  issue  and  an  infant,  of  # 
the  age  of  nineteen,  having  bequeathed  to  his  brother 
Sir  Thomas  Stanley,  the  next  succeeding  tenant  in  tail, 
all  Ifmd-tax  charged  upon  the  testator's  real  estates,  which 
had  then  lately  been  redeemed  or  purchased  by  his  guard- 
ians and  trustees,  charged  and  chargeable  with  the  same 
money,  monies,  or  stock  in  the  public  funds,  which  his 
guardians  and  trustees  had  then  contracted  to  pay  or 
transfer  for  the  same,  to  be  paid  or  transferred  to  his  exe- 
cutors, as  to  such  part  or  instalment  as  his  said  guardians 
and  trustees  had  already  paid  or  transferred,  or  should  have 
paid  or  transferred  at  his  decease,  within  twelve  months 
next  after  his  decease ;  and  as  to  the  residue  of  such  instal- 
ments at  the  times  mentioned  in  the  Act  of  Parliament, 
in  trust  for  the  testator's  brothers  and  sister,  Charles, 
James,  Henry,  and  Catherine. 

Sir  Thomas  Stanley  was  an  infant  when  he  succeeded 
to  the  estate;  and  the  whole  of  the  instalments  contracted 
to  be  transferred  for  the  redemption  of  the  land-tax  not 
having  been  transferred,  his  guardians  (who  were  the  same 
persons  as  had  been  the  guardians  of  his  late  brother 
during  his  infancy,)  transferred  the  remaining  instalments. 
The  whole  of  the  monies  applied  in  the  purchase  of  the 
sums  of  stock  so  transferred,  were  so  applied  by  the  guard- 
ians out  of  the  rents  and  profits  of  the  Puddington  estates. 

In  1804,  after  all  the  instalments  had  been  transferred. 
Sir  Thomas  Stanley  attained  twenty-one^  and  su£fered  a 
recovery  of  the  Puddington  estates. 

By  indentures  of  lease  and  release  of  the  11th  &  12th  of 
January,  1805,  being  the  settlement  made  in  contempla- 


436  CAfiBS  IK  CHANCBBT. 

1849.  tion  of  Sir  Thomas  Stanley's  maniage,  he  settled  a  part  of 
the  Paddington  estates;  and  the  settlement  contained^  af- 
ter the  description  of  the  parcels,  the  following  commcoi 
words: — 

''Together  with  their  rights,  members,  and  appurtenan- 
ces, and  the  reversion  and  reversions,  remainder  and  re- 
mainders^ yearly  and  other  rents,  issues,  and  profits  there- 
of, and  all  the  estate,  right,  title,  interest,  nse,  trusty  pro- 
perty, claim,  and  demand  whatsoever,  both  at  law  and  in 
equity,  of  him  the  said  Sir  Thomas  Stanley,  of^  in,  and  to 
the  I 


The  limitations  were  to  the  use  of  Sir  Thomas  Stanley 
for  life,  with  remainder  to  the  use  of  his  first  and  other 
sons  in  tail,  with  remainders  over. 

The  settlement  contained  the  usual  covenants  for  title 
on  the  part  of  the  settlor, — ^that  the  estates  were  free  and 
dear  of  and  from  all  and  all  manner  of  fines  and  other 
gifts,  grants,  sales,  mortgages,  judgments,  estates,  titles, 
charges,  and  incumbrances  whatsoever,  except  certain 
leases,  charges,  and  incumbrances  therein  particularly 
mentioned. 

The  exception  did  not  refer  to  the  redeemed  land-tax, 
which  was  not  mentioned  in  the  settlement. 

In  1817  Sir  Thomas  Stanley  came  to  a  settlement  with 
his  guardians  in  respect  of  the  nKonies  received  by  them 
in  that  character  on  account  of  the  Puddington  estate^ 
and,  in  such  settlement,  credit  was  given  to  them  for  the 
amoimt  of  the  instalments  transferred  by  them  for  re- 
demption of  the  land-tax  in  the  lifetimes  of  both  the  ten- 
ants in  tail 

Sir  Thomas  Stanley  during  his  life  received  from  the 
tenants  of  the  Puddington  estates,  in  addition  to  the 
rents,  separate  payments,  equal  in  amount  to  the  land- 
tax  of  the  land  in  their  respective  holdings ;  which  separate 
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payments  were  called  land-tax.  These  payments  were  1849. 
distinguished  in  the  rentals  from  the  amounts  of  the  rents; 
and  the  leases  granted  after  the  date  of  the  settlement 
contained  covenants  on  the  part  of  the  tenants  for  pay- 
ment of  redeemed  land-tax  and  all  other  taxes.  All  the 
charges  in  lieu  of  land-tax  were  paid  to  the  tax-collector 
of  the  district,  who  paid  or  accounted  for  them  to  Sir  Tho- 
mas Stanley. 

There  were  other  estates  at  Hooton,  of  which  Sir  Wil- 
liam Stanley  and  Sir  Thomas  Stanley  were  successively 
tenants  for  life  only.  The  land-tax  upon  them  was  re- 
deemed, and  afterwards  dealt  with  in  precisely  the  same 
way  as  that  upon  the  Puddington  estatea  No  question 
was  raised  as  to  the  rent-charge  in  lieu  of  this  land-tax, 
but  the  fact  was  referred  to  as  affording  an  argument  in 
the  case. 

Sir  Thomas  Stanley,  by  his  will,  dated  24th  of  July, 
1841,  devised  certain  hereditaments  therein  described 
(being  the  unsettled  portions  of  the  Puddington  estates), 
and  all  land-tax,  or  rent-charges  in  lieu  of  land-tax,  to 
which  he  was  entitled,  whether  issuing  out  of  the  afore- 
said land  or  lands  at  Hooton  or  elsewhere,  to  the  use  of 
his  second  son  Rowland  Errington  Stanley  for  life,  with 
remainders  over.  The  will  contained  a  power  of  sale  of 
the  devised  Puddington  estates,  and  of  the  rent-charges  in 
lieu  of  land-tax;  and  the  testator  declared,  that,  if  his  eld- 
est son  should,  within  twelve  months  from  the  testator's 
death,  signify  in  writing  his  desire  to  purchase  the  land- 
tax,  or  rent-charges  in  lieu  of  land-tax,  charged  on  any 
lands  of  which  the  eldest  son  would  be  tenant  in  tail,  at 
the  price  which  the  testator  paid  for  the  same,  the  trus- 
tees should,  upon  receiving  such  notice,  sell  the  same  to 
such  eldest  son  accordingly,  in  manner  therein  mentioned. 

After  the  testator's  death,  his  eldest  son  Sir  William 
Stanley,  who  thereupon  became  tenant  in  tail  of  the  Hooton 

VOL.  III.  GO  n.  a.  s. 
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1649.  estate,  and  of  the  settled  portion  of  the  Puddington  estates, 
gave  notice  to  the  trustees  of  his  intention  of  exercising 
the  option  by  purchasing  the  rent-charges  in  lieu  of  land- 
tax.  He  afterwards  insisted,  that,  as  regarded  the  settled 
portions  of  the  Puddington  estates,  the  devisees  in  trust 
could  make  no  title,  inasmuch  as  the  land-tax,  or  rent- 
charge  in  lieu  of  the  land-tax  on  those  portions,  was  merg- 
ed ;  and  that,  as  tenant  in  tail,  he  was  entitled  to  the  benefit 
thereof,  without  any  payment.  The  devisees  in  trust  then 
instituted  the  present  suit  for  the  specific  performance  of 
the  contract  for  purchase  of  the  land-tax. 

Mr.  Wigram  and  Mr.  RiddeU,  for  the  plaintiffs,  relied 
upon  Ware  v.  P(dhiU(a\  and  contended,  that  there  had  been 
no  merger  of  the  land-tax  as  to  any  part  of  the  estates. 
They  also  relied  upon  the  fact  of  the  land-tax  on  the  set- 
tled portion  of  the  Puddington  estates  having  been  dealt 
with  in  the  same  way  as  that  on  the  Hooton  estate,  which 
was  not  and  could  not  be  alleged  to  have  merged. 

Mr.  Bacon  and  Mr.  Bates,  for  the  defendants,  contended, 
that,  either  by  the  redemption  of  the  land-tax  without  any 
option  being  declared,  or  by  the  recovery  and  the  acquisi- 
tion of  the  fee-simple  by  the  late  Sir  Thomas  Stanley,  the 
land-tax  was  redeemed  or  merged;  or  that,  at  all  events, 
it  passed  by  the  general  words  in  the  marriage  settlement 
They  cited  AsOey  v.  MiUa  (b). 

The  Vics-Chakcbllob  said,  that,  in  his  opinion,  it  would 
be  a  wrong  construction  of  the  settlement,  to  say  that  it 
included  the  land-tax,  if  there  had  been  no  merger.  And 
his  Honor  thought,  upon  all  the  circumstances  of  the  case, 
that  the  land-tax  had  not  been  intended  to  be  merged,  and 

(a)  11  Yes.  257.  (6)  1  Sim.  298. 
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was  not  merged;  but  he  thought  the  question  a  fair  one,         1849. 
and  that  there  ought  to  be  no  costs  on  either  side. 

The  decree  declared  that  the  land-tax,  or 
rent-charge  in  lieu  of  land-tax,  charged  on 
or  payable  out  of  the  hereditaments  com- 
prised in  the  settlement  of  1805  was  not 
comprised  in  or  affected  by  such  settle- 
ment; and  that  the  same  was  not  merged 
or  extinguished;  and,  the  plaintiffs  sub- 
mitting to  convey,  the  decree  directed  a 
conveyance  and  payment  of  the  purchase- 
money,  with  interest.  No  costs  on  either 
side. 


The  Attornby-Gbnebal  v.  The  London  and  South         May  din. 
Western  Railway  Company. 


information,  filed  by  the  Attorney-General  at  the  a  Railway 


X  HIS  luiunimiiuii,  uitsu  uy  tuts  Aiuimey-vxeuerai  iti>  i^ue   a  Kailway 

relation  of  two  of  the  trustees  of  the  turnpike  road  leading  ing°^^  toV 

from  Kingston-upon-Thames  to  Sheetbridge,  near  Peters-  !![iV^^P^*' 

field,  Hampshire,  against  the  London  and  South  Western  ing  on  a  bridge 

Railway  Company,  prayed,  that  the  Railway  Company  way  with  a 

might  be  restrained  from  crossing,  breaking  up,  cutting  J^^^^ 

through,  or  in  any  way  interfering  with  the  turnpike  road  ^^«  relation  of 

of  the  trustees,  or  the  communication  or  the  traffic  thereon,  teei  of  the  road, 

until  they  should  have  caused  to  be  made  and  appropiated  i^^fo/ai  ^^ 

for  the  use  of  the  public  a  sufficient  road  over  the  proposed  i^^^J^f  ^. 

railway,  as  convenient  for  passengers  and  carriages  as  the  pany  from  inter- 
fering with  the 
road  until  they 
should  haye  provided  another  as  convenient  as  the  former,  or  as  near  thereto  as  circumstances  at- 
lowed,  as  required  by  the  RailwayB  Clauses  Consolidation  Act,  1845,  sect  56. — The  Court,  holding 
that  the  Company  were  not  doing  as  little  diimage  as  could  be,  granted  the  injunction,  but  without 
prejudice  to  any  application  either  party  might  make  to  the  Board  of  Trade,  under  the  66th  section 
of  the  above  Act 

In  granting  such  an  injunction,  the  Court  cannot  point  out  to  the  Company  what  they  ought  to 
do,  except  by  stating  the  reasons  which  induce  the  Court  to  come  to  its  conclusion,  or  the  manner 
in  which  it  appears  to  the  Court  that  that  which  seems  an  evil  can  be  remedied. 
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then  present  turnpike  road,  or  as  nearly  so  as  might  be; 
and  that,  if  necessary,  the  defendants  might  also  be  re- 
strained from  proceeding  with  a  bridge  in  the  information 
mentioned  crossing  the  railway,  and  the  approaches  then 
in  course  of  construction  by  them;  and  from  carrying  the 
turnpike  road  over  the  proposed  railway  by  means  of  such 
bridge  and  approaches. 

This  was  a  motion  for  an  injunction  in  the  terms  of  the 
prayer  of  the  information^  which  came  on  for  argument 
before  the  defendants  had  put  in  their  answer. 

It  appeared,  that  the  Railway  Company,  the  defendants, 
were  constructing  their  railway  between  Guildford  and 
Godalming,  which  crossed  the  Sheetbridge  turnpike  road 
at  Peasemarsh,  in  a  slight  cutting  of  about  one  foot,  six 
inches;  and  that  the  Company  had  begun  to  carry  the 
road  over  the  railway  by  means  of  a  deviation  and  bridge 
at  Peasemarsh;  and  that,  at  the  place  where  the  proposed 
railway  was  to  cross  the  turnpike  road,  and  for  a  very 
considerable  distance  on  each  side  thereof,  the  turnpike 
road  led  across  a  flat,  and  in  a  straight  line;  and  that 
there  was  no  necessity,  for  the  purpose  of  passing  over  the 
proposed  railway,  that  the  road  should  be  diverted  from 
the  straight  line,  and  that  any  such  diversion  would  oc- 
casion considerable  inconvenience  to  the  public;  but  that 
the  Company  intended  to  divert  the  road  from  the  straight 
line,  carrying  it  from  the  then  present  line  of  road  on  the 
north  side  of  the  railway  by  a  sharp  curve  up  to  the  bridge, 
and,  having  crossed  the  bridge,  to  return  into  the  then 
present  line  of  road  again  by  another  sharp  curve.  The 
engineers  and  surveyors,  on  behalf  of  the  information,  de- 
posed, that  at  a  comparatively  trifling  extra  cost,  the  Com- 
pany could  have  carried  the  road  over  the  railway  by  a 
bridge  in  its  present  line,  by  raising  the  road  as  it  ap- 
proached the  bridge  for  some  distance  on  either  side;  and 
that  this  was  the  only  plan  whereby  the  road  could  be 
made  as  nearly  convenient  as  the  circumstances  allowed, 
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within  the  meaning  of  the  Railways  Clauses  Consolidation        1849. 
Act,  1845. 

It  appeared,  that,  in  a  negotiation  between  the  trustees  «• 

,  .  Thx  London 

of  the  turnpike  road  and  the  Railway  Company,  the  former  and  South 
proposed,  that,  to  lessen  the  curve,  the  Company  should  add  r^^'JJ^^co. 
a  pier  at  each  side  of  the  bridge  (which  was  then  already 
erected)  nearest  the  road,  and  purchase  some  of  the  land, 
which  was  common  land,  adjoining  the  road  at  each  end  of 
the  bridge,  still  further  to  lessen  the  curve  at  the  junction 
with  the  old  road.  The  Railway  Company  refused  to 
comply  with  this  suggestion;  but  offered  to  refer  the 
question  to  the  Board  of  Trade.  This  was  declined  by 
the  trustees  of  the  road ;  and  the  Railway  Company  pro- 
ceeded to  make  the  crossing  by  a  deviation  and  bridge 
with  a  sharp  curve.  It  appeared  that  the  turnpike  road 
was  used  for  considerable  traffic  between  Guildford  and 
Godalming,  the  tolls  received  at  the  two  gates  between 
these  towns,  a  distance  of  four  miles  only,  during  the  last 
year  being  1150t 

Mr.  Bacon  and  Mr.  0,  L,  RusseU,  in  support  of  the  mo- 
tion for  the  injunction. — It  is  not  denied,  that  the  Rail- 
way Company  has  the  power  of  crossing  the  turnpike  road; 
but  they  must  do  it  according  to  the  provisions  of  the 
46th,  50th,  53rd,  and  56th  sections  of  the  Railways  Clauses 
Consolidation  Act,  1845.  The  56th  section  of  that  Act 
contains  the  following  enactment: — "If  the  road  so  inter- 
fered with  can  be  restored,  compatibly  with  the  formation 
and  use  of  the  railway,  the  same  shall  be  restored  to  as 
good  a  condition  as  the  same  was  in  at  the  time  when  the 
same  was  first  interfered  with  by  the  Company,  or  as  near 
thereto  as  may  be;  and  if  such  road  cannot  be  restored 
compatibly  with  the  formation  and  use  of  the  railway,  the 
Company  shall  cause  the  new  or  substituted  road,  or  some 
other  sufficient  substituted  road,  to  be  put  into  a  perma- 
nently substantial  condition,  equally  convenient  as  the  for- 
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mer  road,  or  as  near  thereto  as  circumstances  will  allow; 
and  the  former  road  shall  be  restored,  or  the  substituted 
road  put  into  such  condition  as  aforesaid,  as  the  case  may 
be,  within  the  following  periods,  after  the  first  operation 
on  the  former  road  shall  have  been  commenced,  unless  the 
trustees  or  parties  having  the  management  of  the  road  to 
be  restored,  by  writing  under  their  hands,  consent  to  an 
extension  of  the  period,  and  in  such  case  within  such  ex- 
tended period; — (that  is  to  say),  if  the  road  be  a  turnpike 
road,  within  six  months;  and  if  the  road  be  not  a  turn- 
pike road,  within  twelve  month&" 

The  Company  have  not  complied  with  the  requisitions  of 
this  section.  It  has  been  proved,  and  must  be  manifest,  that 
a  road  more  convenient  to  the  public  than  the  line  laid  out 
can  be  formed  It  is  not  necessary  for  this  Court  to  point 
out  to  the  Company  how  they  may  exercise  their  powers  in 
the  mode  most  convenient  for  the  public.  It  is  for  them 
to  act  in  that  respect  as  they  may  be  advised.  But  the  au- 
thority of  the  Court  in  these  cases  has  been  well  establish- 
ed, and  it  is  essential  to  the  public  interests  that  the  au- 
thority should  be  exercised:  Kemp  v.  The  London  and 
Brighton  Raikuay  Company  (a).  The  Company,  if  they 
had  completed  their  deviation  in  the  plan  proposed,  not 
being  the  plan  most  convenient  for  the  public,  would  be 
guilty  of  a  misdemeanor :  Reg.  v.  Scott  (6). 


Mr.  RvfSseU  and  Mr.  Wickens  for  the  Company. — This 
information,  being  at  the  relation  of  the  trustees  of  a 
turnpike  road,  ought  not  to  be  entertained.  The  Rail- 
ways Clauses  Consolidation  Act,  1845,  which  imposes 
on  Railway  Companies  the  duties  of  crossing  turnpike 
roads  in  a  particular  way,  provides,  by  the  66th  section, 
a  special  jurisdiction  for  deciding  questions  between  trus- 
tees of  roads  and  other  persons  having  the  duties  of  trus- 


(a)  1  Railw.  Cas.  495. 


(6)  3  Id.  187. 
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tees  to  perform,  and  the  Railway  Company.  The  Compa- 
ny hare  been  always  ready  to  abide  by  the  decision  of  the 
Board  of  Trade  on  the  question  between  themselves  and 
the  trustees.  If  the  jurisdiction  of  this  Court  is  not  en- 
tirely transferred  to  the  Board  of  Trade  as  between  the 
present  parties,  it  is  hoped  that  this  Court  will  discourage 
an  appeal  to  its  jurisdiction  where  the  legislature  has  sup- 
plied a  tribunal  with  efficient  means  of  deciding,  by  exa- 
mination on  the  spot,  between  the  parties,  and  will,  in  the 
exercise  of  its  discretion,  refuse  the  injunction.  It  is  ask- 
ed,  upon  this  motion,  that  the  injunction  may  be  granted 
without  any  decision  by  the  Court  as  to  what  are  the  limits 
of  the  powers  of  the  Company.  Lord  CoUenham  said  that 
this  was  a  very  objectionable  form  of  order,  of  which  he 
had  frequently  expressed  his  disapprobation;  and  that  a 
defendant  ought  to  be  informed  as  to  what  was  the  opinion 
of  the  Court  on  the  limits  of  his  rights,  and  ought  not  to 
be  exposed  to  the  consequences  of  violating  an  injunction 
expressed  in  vague  terms:  Cother  v.  The  Midland  Railway 
Company  (a).  If,  therefore,  the  Court  should  grant  an  in- 
junction, it  is  asked,  that  the  defendants  may  be  informed 
what  is  the  opinion  of  the  Court  on  the  limits  of  their 
powers  in  respect  of  making  this  new  road. 

In  the  course  of  the  argument,  the  counsel  for  the  in- 
formation proposed  to  submit  to  an  arrangement  for  length- 
ening the  access  to  the  bridge  over  the  railway,  so  as  to 
lessen  the  curve  on  each  side  of  the  bridge  to  a  specified 
extent  The  Company,  on  the  other  hand,  offered  to 
make  the  approaches  in  such  manner  as  any  indifferent 
person  of  experience  should  direct;  but  neither  of  the 
proposals  was  acceded  to. 

The  Vicb-Chaitcblloe: 

The  Court  is  compelled  (for  the  decision  is  forced  upon 
(a)  6  Railw.  Cas.  187, 192. 


1849. 
Att.-Obn. 

Thb  London 
AND  South 
Western 

Railway  Co. 


444  CASES  IN  CUANCERT. 

1849.        it)  to  come  to  the  best  conclusion  in  its  power  on  the  ma- 

Att.-o«n.     terials  before  it,  as  to  the  question,  whether  in  their  pro- 

TiiB  London    P^^®^  works  or  work  the  Company,  in  the  exercise  of  their 

AND  South     powers,  are  doing  as  little  damage  as  may  be ;  or  whether 

lUiLWAY  Co.    it  can  be  said,  that  the  road  intended  to  be  substituted  for 

the  road  taken  away  is,  in  the  language  of  the  56th  section, 

'^equally  convenient  as*'  the  former  road,  or  as  near  there* 

to  as  circumstances  will  allow. 

The  impression  made  by  the  evidence  upon  my  mind  is, 
that  the  Company  are  not  doing  as  little  damage  as  may 
be;  and  that  the  road  which  they  propose  to  substitute  is 
not  as  '^  convenient  as"  the  former  road,  or  as  near  thereto 
as  circumstances  allow.  They  are  intending  that  which,  in 
my  view  of  the  facts  and  of  the  law,  is  a  wrong;  and  it  is 
a  wrong  of  a  nature  which  I  understand  it  to  be  the  office 
of  this  Court  to  restrain. 

It  has  been  said,  and  perhaps  justly,  by  Mr.  Bacon,  that 
all  the  Court  can  correctly  decide,  so  far  as  it  can  be  decided 
upon  this  motion,  is,  that  what  the  Company  are  doing  is 
what  the  Court  thinks  not  right,  whilst  the  Court  cannot 
point  out  to  the  Company  what  they  ought  to  do.  I  do 
not  see  how  that  is  to  be  avoided,  except  by  stating  the 
reasons  which  induce  the  Court  to  come  to  its  conclusion, 
or  the  manner  in  which  it  appears  to  the  Court,  that  that 
which  seems  an  evil  can  be  remedied. 

Now,  the  grounds  upon  which  I  proceed  are,  that  the 
avowed  plan  of  the  Company  makes  a  curve,  or  rather 
curves,  upon  the  substituted  road,  inconveniently  and  un* 
necessarily  sudden;  that  this  suddenness  might  be  re- 
moved and  the  curve  or  curves  made  easier,  without  any 
unreasonable  or  heavy  expense,  and  without  any  extra- 
ordinary difficulty. 

There  appear  to  me  two  ways  of  avoiding  the  inconveni- 
ence, (judging  as  well  as  I  can  on  the  subject,  upon  which 
I  am  bound  to  form  an  opinion),  either  to  increase  the 
width  of  the  surface  at  the  ends  of  the  approaches  of  the 
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bridges,  in  the  maimer  suggested  by  the  relators,  with        1849. 
other  works  of  a  slight  description  accompanying  it,  which,     att.-Okn. 
according  to  my  present  opinion,  subject  to  anything  that    theJ^ndon 
the  relators'  counsel  may  say,  I  consider  the  Company  not     and  South 
bound  to  provide;  or  if  the  Company  do  not  think  fit  to   railway  Co. 
adopt  that  course,  they  may,  I  apprehend,  by  lengthening 
the  new  portions  of  the  road,  and,  by  acquiring  more  land 
for  the  purpose  from  the  common,  make  the  curve  suffi- 
ciently easy,  and  sufficiently  convenient  for  the  public,  with- 
out altering  or  adding  to  the  bridge.     Because  I  think 
that  that  which  is  required  for  the  public  convenience  may 
be  effected  in  one  of  these  ways,  I  am  of  opinion  that  the 
present  injunction  ought  to  be  granted,  not  however  ex- 
actly in  the  terms  of  the  notice  of  motion,  without  preju- 
dice to  any  application  which  either  party  may  desire  to 
make  to  the  Railway  Commissioners,  in  whom  the  powers 
of  the  Board  of  Trade  for  these  purposes  are  vested. 


The  order  was  as  follows: — 


That  the  defendants  be  restrained  from 
crossing,  breaking  up,  cutting  through,  or 
in  anywise  interfering  with  the  Sheet- 
bridge  turnpike  road,  or  the  communica- 
tion thereof,  or  the  traffic  thereon,  until 
they  shall  have  caused  to  be  made  and 
appropriated  for  the  use  of  the  public  a 
sufficient  road  over  the  railway,  as  conve- 
nient for  passengers  and  carriages  as  the 
present  turnpike  road,  or  as  near  there- 
to as  may  be,  or  until  further  order,  with- 
out prejudice  to  any  application  by  either 
party  to  the  Railway  Commissioners  un- 
der the  Act;  with  liberty  to  apply. 
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iray22ndL  MaN  V.   RiCKETTS. 

A  decree  pro-  A,  DECREE  made  in  this  cause  by  the  Master  of  the 
M^ItM^of  Ae  BoWs  was,  upon  an  appeal  to  the  House  of  Lords,  confirm- 
Sr^Mlj'to  die  ®^'  ^*^  certain  specified  alterations  in  the  tenns  of  the 
House  of  Lordi,  dccrce;  and  the  House  directed  that  the  remaining  parts 
with  some  alter-  of  the  decree  should  be  altered  in  a  corresponding  manner, 
AeTdS^^of  w^d  that  the  cause  should  be  remitted  to  the  Court  of 
wct^^tob^  Chancery  to  do  what  was  consistent  with  these  variationa 
made  theiein.  After  the  decree  had  been  made  by  the  Master  of  the 
appeal,  the^  Rolls,  the  causc  was  transferred  to  this  branch  of  the 
faS-ST^  Court,  to  which  it  continued  attached. 

branch  of  the 

I^^i^on^^         Mr.  HaUett  now  moved,  on  behalf  of  the  plaintiff,  that 

****r^]SSde  *^®  above  judgment  of  the  House  of  Lords  might  be  made 

an  order  of  an  Order  of  this  Court;  and  that  the  decree  might  be  vari- 

objected,  Aat  cd  in  accordance  with  the  judgment  (a). 

the  decree  not 

ou^e  by  a  pre-  Mr.  Wigraniy  for  some  of  the  defendants,  admitted  that  a 
JudffTiii  tiiii*  decree  by  the  predecessor  of  a  Judge  might  be  varied  by 
Court,  it  waa     ^g  successor;  but  he  submitted,  that  what  was  asked  was 

competent  to 

the  Lord  Chan-  to  alter  a  decree  made  by  the  Master  of  the  Rolls,  a  Judge 
mJH  throrder  of  Concurrent  jurisdiction,  and  that  it  was  not  competent 
c^^'i^e*^the  ^^^  *^  branch  of  the  Court  to  do  that  The  order  could 
order.  be  made  only  by  the  Lord  Chancellor. 

Form  of  such 
order. 

menL*  Ae*  The  Viob-Chancbllob  Considered  he  had  jurisdiction  to 

wWch  ^li^  make  the  order,  and  directed  the  order  to  be  made  in  the 

an  order  of  USUal  forUL 

this  Court,  the 
appellant  waa 

ordered  to  pay  to  a  respondent  the  coitt  of  the  appeal,  the  amount  to  be  certified  by  the  clerk-^Miat- 
ant;  he  accordingly  oeitified  the  same  at  the  sum  of  704/.  19s.  lOd,  The  Court  declined,  upon  an 
ex  parte  application,  to  direct  a  writ  of  fi.  fik  to  be  issued*  However,  upon  motion  on  notice,  it  or- 
dered the  appellant  to  pay  the  respondent  the  certified  sum  of  704^  19«.  lOd^  but  without  intercat 
or  the  costs  of  the  application. 

(a)  See  Smith's  Hand  Book  of  Chancery  Practice,  p.  362. 
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The  form  of  the  order  became  the  sulject  of  disousaion 
before  the  Registrar,  and  no  order  was.  drawn  up. 

Mr.  Hallett  brought  on  the  motion  again  on  these  days. 
He  stated  that  the  Registrar  desired  to  have  the  particu-  ^^%^^ 
lar  direction  of  the  Court  as  to  the  precise  form  of  the  or- 
der to  be  made.  That  the  Registrar  also  felt  great  difficulty 
as  to  the  jurisdiction  of  this  branch  of  the  Court  to  make 
the  alterations  in  the  decree,  which  were  substantial  varia- 
tions therein.  That  the  suit  being  a  very  hostile  one,  it 
was  of  the  utmost  importance  to  the  plaintiff  that  the  de- 
cree should  be  quite  accurate. 

The  Vicb-Chancbllor  directed  the  order  to  be  drawn   March  26/A. 
up  according  to  the  minutes. 


The  following  is  the  form  of  the  order  made,  which  bore 
date  as  of  the  22nd  of  May,  1849. 

Whereas,  by  an  order  dated  the  21st  day  of  March,  1848, 
made  by  The  Right  Honorable  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  assembled,  after  hearing  counsel  on 
&c.,  upon  the  petition  and  appeal  of  the  defendant  Thomas 
Bourke  Ricketts,  complaining  of  a  decreeof  this  Court  made 
on  hearing  &a,  lEtnd  praying  that  the  same  might  be  re- 
versed or  varied  in  the  particulars  therein  mentioned,  and 
due  consideration  had  of  what  was  offered  on  either  side: 
It  was  ordered  and  adjudged  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled,  that  the  said  decree 
complained  of  in  the  said  appeal  be,  and  the  same  is  hereby 
affirmed,  subject  to  the  following  variation;  that  is  to  say, 
by  omitting  the  words '  The  whole  of  the  said^testator's  estates 
in  Shropshire  passed  by  his  said  tviU/  and  substituting  in 
the  place  thereof,  the  words  following:  that  is  to  say,  '  The. 
whole  of  the  aaid  testators  mansion-house  and  lands  in  Shrop^ 
shire  passed  by  his  said  mil;  and  his  Lordship  doth  order 
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1850.  and  decree,  that  it  be  referred  to  the  Master  of  this  Court,  to 
whom  these  causes  stand  referred,  to  inquire,  whether  the 
testator  was,  at  the  time  of  making  his  will,  and  at  his  death, 
entitled  to  any  other  estate  or  estates  in  Shropshire  than  such 
mansionrhouse  and  lands  which  passed  by  his  said  will;'  and 
also,  bj  altering  all  such  parts  of  the  remaining  portion  of 
the  said  decree  as  are  inconsistent  with  the  variation 
hereby  directed;  And  it  is  further  ordered,  that  the  said 
appellant  do  pay,  or  cause  to  be  paid,  to  the  said  respond- 
ents, William  Turquand  and  Charlotte  Anne  Halifax,  the 
costs  incurred  by  them  in  respect  of  the  said  appeal,  the 
amount  thereof  to  be  certified  by  the  clerk-assistant;  And 
it  is  also  further  ordered,  that,  with  these  yariations,  the 
cause  be  remitted  back  to  the  said  Court  of  Chanceiy,  to 
do  therein  as  shall  be  just  and  consistent  with  these  yaria- 
tions and  that  judgment  Now,  upon  motion  this  day  made 
unto  this  Court  by  Mr.  Hallett,  of  counsel  for  the  plaintiff 
William  Turquand,  in  the  presence  of  Mr.  Wiffram,  of  coun- 
sel for  the  defendant  Thomas  Bourke  Ricketts,  and  Mr. 
Terrell,  of  counsel  for  the  defendant  Charlotte  Anne  Hal- 
lifax,  whereupon,  and  upon  hearing  what  was  alleged  by 
the  counsel  for  the  plaintiff  and  for  the  said  defendants 
Thomas  Bourke  Ricketts  and  Charlotte  Anne  Hallifaz, 
and  upon  producing  the  said  order  of  the  House  of  Lords, 
and  hearing  an  affidavit  of  Christopher  Haskett  read.  It 
was  prayed,  that  the  said  order  might  be  made  an  order 
of  this  Court;  which  is  ordered  accordingly. 


Mavzoth.  Mr.  Wigram,  for  the  defendant  Mr.  Thomas  Bourke 
Ricketts,  now  moved,  that  the  above  order  might  be  dis- 
charged for  irregularity.  He  submitted,  that  the  order 
was  wrong  in  form;  that  it  was  necessary  for  the  Court 
to  make  all  alterations  in  the  decree  that  arose  out  of  the 
decree  of  the  House  of  Lords.  There  would  be  consider- 
able doubt  as  to  what  the  details  of  the  decree  were,  as  the 
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order  now  stood,  which  wotdd  create  great  confusion  in  any      ^^^ 
attempt  to  proceed  upon  the  decree  in  the  Master's  office. 

Mr.  HaUett  in  support  of  the  order. 

The  Vice-Chanoellob  said,  that  it  might  have  been  pro- 
per that  the  order  should  go  further;  and,  if  Mr.  Ricketts 
had  desired  that,  he  should  upon  the  motion  have  asked 
it  to  be  done.  This  being  a  motion  to  discharge  the  order 
for  irregularity,  and  not  to  vary  it,  he  thought  the  mo- 
tion must  be  refused,  with  costs. 


The  costs,  directed  to  be  paid  by  the  defendant  T.  B. 
Ricketts,  by  the  decree  in  the  House  of  Lords,  embodied 
in  the  above  decree  of  the  22nd  of  May,  1849,  were  duly 
taxed  and  certified  by  George  Shaw  Lefevre,  Esq.,  the 
clerk-assistant  of  the  House,  by  his  certificate  dated  the 
21st  of  June,  1849,  at  704Z.  19«.  lOdL 

Application  was  thereupon  made  to  the  clerk  of  Records 
and  Writs  in  Chancery;  but  he  declined  to  issue  a  writ  of 
fi.  fa*  except  by  direction  of  the  Court 

Mr.  HaUett  applied  ex  parte  for  an  order  on  the  Clerk  of 
Records  and  Writs  to  issue  the  writ  of  fi.  fa. 

The  Court  declined  to  make  the  order. 

Mr.  HaUett  now  moved,  upon  notice,  for  an  order,  that  ^®^i- 
the  defendant  T.  B.  Ricketts  might  be  ordered  to  pay",to  the  •^'"'-  ^'^'^• 
plainti£f  the  sum  of  7042.  19^.  lOd,  being  the  amount  of 
costs  certified  by  Mr.  Lefevre,  to  be  demanded  of  and  paid 
by  the  defendant  to  the  plaintifi*,  pursuant  to  the  above 
order  and  judgment  of  the  House  of  Lords,  which,  by  the 
order  of  the  22nd  of  May,  1849,  had  been  made  and  then 
was  an  order  of  this  Court,  and  for  the  payment  of  inter- 
est, and  for  the  costs  of  the  motion. 

Mr.  RoU,  for  the  defendant  T.  B.  Ricketts,  said,  the  or- 
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der  of  the  House  of  Lords  had  been  sent  back  from  that 
House  only  for  the  purpose  of  being  varied  so  far  as  was 
necessary.  There  was  no  need  of  an  application  to  this 
Court,  the  House  of  Lords  having  full  powers  for  enforcing 
its  own  orders.  There  was  no  precedent  of  such  an  order 
as  that  now  asked. 


1862. 


The  yiGE-CHAKOELLo&  Said,  the  order  of  the  House  of 
Lords  had  directed  its  order  to  be  made  an  order  of  this 
Court,  which  had  been  done  by  the  order  of  the  22nd  of 
May,  1849.  He  thought  that  an  order  should  be  made  in 
the  terms  of  the  notice  of  motion,  except  that  it  should  be 
without  interest  and  without  costa 


Upon  an  appeal  to  the  Lord  Chancellor,  both  the  orders 
were  confirmed. 


May  22nc?. 

Where  the  ge- 
neral costs  of 
the  suit  are 
given  to  a  party 
by  the  decree, 
they  include 
the  costs  of  a 
special  case  on 
which  the  opin- 
ion of  a  Court  of 
law  was  taken 
under  the  direc- 
tion in  the 
of  this  Court 


Humphrey  v.  Geet. 

JjT  the  decree  made  on  the  hearing  of  this  cause,  relief 
was  given  according  to  the  prayer  as  to  part  thereof;  and 
the  opinion  of  a  Court  of  law  was  directed  upon  another 
part  of  the  plaintiff's  claim. 

The  opinion  of  the  Court  of  common  law  was  against 
the  claim. 

By  the  decree  on  further  directions,  so  much  of  the 
plaintiff's  bill  as  related  to  the  matters  as  to  which  the 
opinion  of  the  Court  of  law  had  been  taken,  was  dismissed, 
and  the  decree  proceeded  in  the  following  words: — "And 
refer  it  to  the  Taxing  Master  of  this  Court  in  rotation  to 
tax  the  defendants  their  costs  of  this  suit  subsequent  to 
the  said  decree;  and  let  the  same,  when  so  taxed,  be  paid 
by  the  plaintiffs." 
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The  Master,  to  whom  the  taxation  of  the  costs  under        1849. 
the  above  decree  was  referred,  declined  to  allow  the  costs 
of  the  special  case,  on  the  ground  that  they  were  not  costs 
of  the  suit    And  the  taxation  of  the  costs  stood  over. 

Mr.  Bacon  now  moved,  on  behalf  of  the  plaintiff,  that 
the  decree  might  be  amended,  by  inserting  an  express  di- 
rection that  the  costs  of  the  special  case  should  be  taxed. 
It  did  not  appear  that  there  was  any  authority  on  the  sub- 
ject. 

Mr.  Oldsse,  for  a  defendant,  objected,  that  the  discretion 
exercised  by  the  Taxing  Master,  as  to  what  costs  were  to 
be  allowed  under  the  terms  of  the  decree,  ought  not  to  be 
lightly  interfered  with  by  the  Court  Neither  party  was 
wrong  in  going  to  a  Court  of  law;  and  if  the  defendant 
meant  to  obtain  the  costs  of  the  proceedings  at  law,  the 
decree  ought  to  have  expressly  provided  for  them,  as  in 
Forbes  v.  Peacock  (a);  at  all  events,  no  direction  varying 
the  decree  could  be  made,  except  upon  a  rehearing,  when 
all  the  circumstances  could  be  brought  before  the  Court, 
which  could  not  be  done  upon  a  motion. 

The  Vicb-Chancellor  said,  if  there  were  neither  settled 
practice  nor  binding  authority  to  the  contrary,  he  thought 
that  the  costs  at  law  were  included  in  the  general  costs  of 
the  suit  given  by  the  order;  and  that  this  expression  of 
the  opinion  of  the  Court  would  probably  be  sufficient 

(a)  1  Phil.  717. 
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,,    ^^  ,  Coombs  v.  Bbooks. 

May  2eth. 

A  proportion  of    X  HIS  was  a  legatee's  suit  for  the  administration  of  the 

beqn«athedhi     estate  of  a  testator  named  Savill  Godfrey,  who,  by  his  will, 

Sfo'^  ^S,'^**'   bequeathed  two-thirds  of  his  residuary  personal  estate  on 

mainder  to  hit    trusts  for  the  tostator's  cousin  Mra  Coombs,  one  of  the 

should  atuiin      plaintiffs,  for  life;  with  trusts  by  way  of  remainder  in  fa- 

buT^hTaVould  ^^^^  of  the  children  who  should  attain  twenty-one;  and  if 

haye  no  child     no  child  should  attain  twenty-one,  trusts  were  declared  in 

twentj-one,  io    faTour  of  James  Hayward,  another  cousin  of  the  testator, 

drenJn  a^aimi- '  *^^  ^^  children.    The  remaining  one-third  was  bequeathed 

jjff  manner.        upon  similar  trusts  for  James  Hayward,  for  life,  with  trusts 

The  testator  ^  ,  •  .         .  . 

had,  after  mak-  in  remainder  for  his  children  who  should  attain  twenty- 
mnted  under-  One,  with  a  limitation  to  Mrs.  Coombs  and  her  children  in 
temiferredBtock  ^^^  ©vcnt  of  no  child  of  Jamcs  Hayward  attaining  twenty- 

in  fiiTOur  of  B.     one. 
and  her  child- 

ren.    A.  and         One  child  of  Mrs.  Coombs  had  attained  twenty-one;  but 

fi]edabiii\>      ^^  child  of  James  Hayward  had  attained  that  age. 

•et  aside  these         ^  petition  was  now  presented  by  James  Hayward  and 

transactions,  on       ^        *  '^  •'  •' 

the  ground  that  his  wife  and  children,  praying,  that  out  of  the  stock  in 

not,  at  the  date  Court  Standing  to  the  contingent  account  of  the  peti- 

mM^il^^^  tioners,  being  the  capital  of  the  one-third  bequeathed  as 

weredirected  at  above  mentioned  upon  contingent  trusts  for  their  benefit. 

Before  any  a  sum  of  3002.  might  be  raised  to  enable  them  to  try  the 

tained  twenty-  issues  directed  in   Hayward  v.  Pursey,  reported  ante, 

one,  A.  and  his     _.    qqq 
children  pre-        P"  ^^^• 
sentsd  a  peti- 
tion in  a  suit 

for  the  admin-        Mr.  Molins  and  Mr.  H.  Stevens  supported  the  petition. 

istntion  of  the 
testator^s  estate, 

seeking  an  ad-        jjp^  RussM  and  Mr.  W.  RudaU,  for  the  Coombs'  family. 

vance,  out  of  the  ....  . 

capitid,  of  their   — The  plaintiffs  will  be  entitled  absolutely  to  the  fund,  if 

contingent 
shares,  to  en- 
able them  to  try  the  issue: — Held,  notwithstanding  the  opposition  of  R  and  her  family,  that  the 
adranoe  ought  to  be  made,  on  an  adult  petitioner  and  his  solicitor  undertaking  to  abide  by  any  or- 
der of  Uie  Court  for  its  repkccment,  if  the  trial  should  be  nnsnccessfuL 
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no  child  of  Mr.  Hajward  should  attain  twenty-one;  and        1849. 

they  object  to  the  advance  out  of  the  fiind  of  a  sum  to  try 

an  issue  which,  they  are  sure,  will  produce  no  benefit  to 

the  estate,  especially  as  the  defendants,  the  Haywards,  will 

be  altogether  unable  to  replace  it     They  referred  to  Oregg 

V.  Taylor  (a)^  Peck  v.  Beeckey  (6),  and  Nye  v.  Maule  (c).    . 

Mr.  De  6ex  appeared  for  the  trustees. 

The  Vicb-Chakgbllob  thought  the  cases  cited  did  not 
apply  to  the  present.  The  only  persons  who  opposed  the 
petition  were  individuals  having  a  personal  interest  in 
supporting  the  transactions,  the  validity  of  which  was  in 
question.  That,  his  Honor  thought,  could  form  no  suffi- 
cient reason  for  not  making  an  advance  out  of  the  fund, 
to  which  the  petitioners  were  presumptively  entitled,  to 
enable  them  to  prosecute  the  claim,  on  proper  security  be- 
ing given  for  its  replacement.  And  his  Honor  directed 
260Z.  to  be  raised  from  the  fund  in  question,  on  the  under- 
takings of  the  defendant  James  Hayward  and  his  solicitor 
to  abide  by  any  order  for  making  good  this  amount,  if  the 
trial  should  be  unsuccessful 

(a)  4  Ruaa.  279.  (b)  2  Sim.  40.  (c)  4  My.  &  Cr.  342. 


VOL.  III.  H  U  D.  a.  S. 


454 


CA8B8  IN  CHAKCBRT. 


1649. 

Costs,  chaiiiet, 
■ndezpemet  of 
and  incidental 
to  the  lalet  of 
the  real  ettatea 
of  the  tettator 
in  the  caose 
were  by  the  de- 
cree oidered  to 
be  taxed  and 
paid.  On  nudg- 
ing oat  these 
coets,  charges, 
and  expenses, 
it  appeared  that 
S4<M.  had  been 
pud  for  surrej- 
ing  and  selling 
the  estates,  up- 
on which  the 
lee  of  taxation 
of  3/.  per  cent 
attached.    In 
order  to  aroid 
this  fee,a  motion 
was  made,  all 
parties  consent- 
ing, to  vary  the 
order  by  only 
directing  the 
Taxing  Master 
to  add  to  the 
amount  of  the 
taxed  costs  of 
the  phuntilh 
any  sums  which 
he  should  find 
to  haye  been 
properly  paid  by 
them  to  sny  sur- 
Teyor  or  other 
perM>n  as  his 
chaige  for  va- 
luing or  other- 
wise, in  refer- 
ence to  the 
sales.    The 
Court  varied 
the  order  ac- 
cordingly. 


Bellas  v.  Harhbb,  Bart 

AjY  the  decree  made  on  the  hearing  of  this  caose  on  fur- 
ther directions,  on  the  24th  of  July,  1849,  the  costs  of  all 
parties,  and  also  any  costs,  charges,  and  expenses  of  and 
incidental  to  the  sales  of  the  testator's  real  estates  properly 
incurred  by  the  plaintiffs  and  defendants,  were  directed  to 
be  taxed. 

On  taking  an  account  of  the  costs^  charges,  and  expenses 
incurred  by  the  plaintiffs  in  the  sale  of  the  estates,  it  ap- 
peared that  a  sum  of  3402.  had  been  incurred  as  costs  by 
them  in  surveying  and  settling  the  estatea 

Mr.  Bloxam,  for  the  plaintiffs  in  the  suit,  now  appeared 
in  support  of  a  motion  to  vary  the  decree. 

He  stated,  that,  under  the  3rd  schedule  to  the  Orders 
of  the  26th  of  October,  1842,  as  altered  by  the  Order  of 
the  12th  of  February,  1845,  a  fee  of  102.  4s.,  being  at  the 
rate  of  32^  per  cent,  would  be  payable  for  the  taxation. 
All  parties  to  the  suit  were  desirous  to  avoid  the  payment 
of  this  heavy  tax;  and  he  suggested,  that  an  alteration 
might  be  made  in  the  order,  in  the  same  manner  as  had 
been  done  in  Oervis  v.  Oervis  (a),  in  December,  1847,  by 
the  Vice-Chancellor  of  England,  whereby  the  fee  of  32.  per 
cent  on  a  sum  not  properly  an  item  for  taxation  would 
be  avoided. 

The  Vicb-Chancbllob  made  the  order  as  asked. 


The  following  is  the  form  of  this  part  of  the  order  as 
it  originally  stood,  with  the  additions  as  now  made  in 
italics : — 

And  it  is  ordered,  that  it  be  referred  to  the  Taxing  Mas- 
(a)  Beporied,  but  not  on  this  pointy  in  14  Sim.  654. 
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ter  of  this  Court,  to  whom  the  taxation  of  costs  in  these 
causes  stands  transferred,  to  tax  all  parties  their  costs 
of  these  suits,  including  their  costs  of  the  said  petitions 
subsequent  to  the  last  taxation  thereof;  the  costs  of  the 
defendants  to  be  taxed  as  between  solicitor  and  client:  and 
also  to  tax  and  settle  any  costs,  charges,  and  expenses,  of 
and  incidental  to  the  administration  of  the  said  testator's 
estate,  and  the  sales  of  the  said  testator's  real  estates,  pro- 
perly incurred  bj  the  said  plaintiffs  and  defendants. 

And  it  is  ordered,  that  the  said  Taxing  Master  do  add  to 
the  sum  which  he  shall  find  to  be  the  amount  of  the  said 
costs,  and  of  the  said  costs,  charges,  and  expenses  of  the 
said  plaintiffs,  any  sums  which  he  shall  find  to  have  been 
properly  paid  by  them  to  any  surveyor  or  other  person  ns 
his  charges  for  surveying,  valuing,  or  otherwise,  in  refer- 
ence to  the  sales  of  the  said  testator's  real  estates;  and  the 
Master  is  to  certify  the  total  amount  of  all  such  costs,  and 
costs,  charges,  and  expenses,  and  sums  of  money  as  afore- 
said. And  it  is  ordered,  that  so  much  of  the  1 5,409?.  6s.  od. 
Bank  32.  per  cent  Annuities,  standing  in  the  name  of 
the  said  Accountant-General  in  trust  in  these  causes,  as 
will  be  sufficient  to  raise  the  amount  of  the  said  costs, 
and  costs,  charges,  and  expenses,  when  taxed,  includ- 
ing such  sums  of  money  ojs  aforesaid,  be  sold  with  the  pri- 
vity of  the  Accountant-General;  and  one  of  the  Cashiers 
of  the  Bank  is  to  have  notice  to  attend  and  receive  the 
money  to  arise  by  the  said  sale;  who,  upon  the  receipt 
thereof,  is  to  pay  the  same  into  the  Bank  with  the  privity 
of  the  said  Accountant-General,  to  be  there  placed  to  the 
credit  of  these  causes  And  out  of  the  money  to  arise  by 
such  sale,  when  paid  in,  it  is  ordered,  that  the  said  costs, 
and  costs,  charges,  and  expenses,  when  taxed,  be  paid  in 
manner  following,  that  is  to  say,  the  costs,  and  costs, 
charge?,  and  expenses  of  the  plaintiffs,  including  any  such 
sums  of  money  so  paid  as  aforesaid,  to  Mr.  Edward  Bloxam, 
their  solicitor. 

H  H  2 
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May  24^^. 

A  croM-bi]l  wai 
filed  by  a  de- 
fendant to  an 
original  suit,  re- 
latingto  the  sub- 
ject of  that  suit, 
and  letting  forth 
fecta,  not  con- 
tainml  in  the 
original  bill, 
and  fonning  i^ 
defence  to  it,and 
praying  a  dit- 
covery  and  that 
the  suit  might  be 
takenaiacroM- 
suit,  and  for 
genenl  lelieC 
The  original  bill 
was  thendlfl- 
misaed,  with 
costs,  by  an  or^ 
der  of  course, 
on  the  motion 
of  the  plaintiff; 
but  the  plaintiff 
in  the  cross- 
suit  insisted 
on  proceeding 
wiUi'  his  suit 
A  demurrer  to 
such  cross-bill 
was  oTerraled. 


Powell  i;.  Hall. 

feiR  BENJAMIN  HALL  filed  a  bill  against  the  present 
plaintiff,  Thomas  Powell. — And  afterwards,  on  the  16th 
of  April,  Thomas  Powell  filed  his  bill  against  Sir  Ben- 
jamin Hall,  setting  forth  facts  and  circumstances  relat- 
ing to  the  allegations  of  the  original  bill,  which  shewed 
that  the  plaintiff  in  the  original  suit  was  not  entitled  to 
the  relief  he  asked,  and  praying  for  discovery,  and  that 
the  suit  might  be  taken  as  a  cross-suit  to  the  original  suit 
of  Sir  Benjamin  Hall,  and  that  it  might  be  declared  that 
he  was  not  entitled  to  the  relief  prayed  by  his  original  bill; 
and  that  he  might  be  decreed  to  pay  the  costs  of  both 
suits;  and  that  the  plaintiff  Thomas  Powell  might  have 
such  further  and  other  relief  in  the  premises  as  the  nature 
of  the  case  might  requira 

The  original  bill  was  dismissed  with  costs  by  an  order 
of  course,  obtained  upon  the  plaintiff's  application  on  the 
25th  of  April,  1849;  but  the  plaintiff  in  the  cross-bill  de- 
clined to  dismiss  it  without  some  acknowledgment  of  his 
rights  in  the  subject  matter  of  the  suits  being  made. 

A  general  demurrer,  filed  on  the  30th  of  April,  1 849,  by 
Sir  Benjamin  Hall  to  this  bill  for  want  of  equity  now  came 
on  to  be  argued. 


Mr.  Russell,  Mr.  Wigram,  and  Mr.  Ooldsmid,  for  the  de- 
murrer.— ^This  is  a  cross-bill.  It  is  true  that  the  original 
bill  makes,  as  it  has  been  said,  a  present  of  the  equity  to 
the  cross-bill;  but  that  is  good  only  as  long  as  the  first  bill 
remains,  so  that  a  decree  might  have  been  made  upon  that 
bill.  What  is  said  by  Lord  RedesdcUe  (a)  as  to  a  demurrer  to 
a  cross-bill,  must  be  taken  with  reference  to  the  authorities 
there  cited.  One  of  these  is  Kemp  v.  Mackrell  (6),  where 
Lord  Hardwicke  says,  "  The  cross-bill  is  a  defence  and  al- 


(a)  Mitf.  on  Plead  203, 4th  edit 


(b)  3  Atk.  812. 
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ways  considered  so,  and  therefore  but  one  cause."    The      ^  1849. 
present  suit  ought  not  to  be  allowed  to  proceed  after  the 
principal  suit  has  been  determined. 

They  also  cited  DoUe  v.  Pohnan  (a),  Sir  John  Warden's 
ca9e(b\  Calverley  v.  WiUiam8(c\  Angdl  Y.Westcombe{d), 
James  v.  HerrioU{e\  and  Westfidd  v.  Shipworih  (/) ;  and 
referred  to  the  41st  &  42nd  Orders  of  the  26th  of  August, 
1841. 

This  bill  asks  for  a  declaration  of  right,  and  for  no  speci- 
fic relief  beyond  that  declaration;  and  upon  such  a  prayer 
this  Court  could  give  no  relief  at  the  hearing:  Clougk  y. 
Rotdiffe  {g) ;  and  the  bill  is,  on  this  ground,  demurrable. 

Mr.  Bacmi  and  Mr.  W.  M.  James  were  not  called  on  to 
support  the  bilL 

The  Vicb-Chancellor: 

This  is  the  case  of  a  cross-bill,  a  demurrer  to  which,  it  is 
conceded,  and  it  is  plain,  could  not  have  been  sustained,  if 
it  had  been  confined  to  seeking  discovery,  and  had  not 
sought  relief  The  question  is,  whether,  considered  as  a 
cross-bill,  the  prayer  for  relief  renders  it  demurrable? 

Now  the  cross-bill  relates  to  the  subject  of  the  original 
suit,  and  shews  a  good  defence  to  the  original  bill,  but  not 
by  way  of  merely  negativing  the  allegations  and  charges 
contained  in  the  original  bill.  It  adds  facts  to  the  record, 
which,  if  true,  displace  the  relief  asked  by  the  original  bill. 
I  am  of  opinion,  that  such  a  bill  is  not  demurrable.  The 
demurrer  must  be  overruled,  but  without  costs. 

By  consent  the  bill  was  dismissed,  the  defendant  paying 
the  costs  up  to  the  time,  and  exclusive  of  the  costs  of  the 
demurrer. 

(a)  Hardres,  160.  {d)  6  Sim.  30. 

{b)  Cited  in  Burgeww,  Wkeate,  (e)  6  Sim.  428. 

1  Sir  W.  Bl.  132.  (/)  7  Jur.  499. 

(c)  1  Vc8.  jun.  210.  (^)  1  De  G.  &  S.  178. 
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^    ^,.  .  Wriglkt  v.  Swaihson. 

2Qth.  WrIQLET  V.  W&IGLBT. 

Where  a  hua-  X  HIS  wos  a  suit  to  set  aside  a  settlement  made  between 
hl^^^tm,  ^^^  times  of  a  proposal  for  marriage  and  of  the  marriage 
had»ufficiently    itself,  as  a  fraud  on  the  marital  right. 

early  notice  ^^  , 

that  it  waa  in-  In  May,  1845^  the  plaintiff  made  the  proposal  for  marriage 
the  bulk  oTthe  to  Elizabeth  Jones,  afterwards  his  wife^  and  one  of  the  de- 
pro,Sjt^,Md '   fendants,  at  that  time  in  the  service  of  a  Mr.  Swainson. 

nothing  JMuaed  Qn  the  7th  of  Julv,  1845,  Miss  Jones  executed  the  set- 
to  juitify  abe--  .  •  t  •  t  ii  ii  -i 

lief,  on  the  hua-  Icment  m  question,  which  was  dated  on  that  day,  and 
^^at^  made  between  Miss  Jones  of  the  one  part,  and  three  trus- 
timcofthemap.  tees,  one  of  whom  was  Mr.  Swainson,  of  the  other  part 

nage,  no  auch  ,  ^  '  * 

settlement  had  After  reciting  that  Miss  Jones  was  entitled  to  21002L,  then 

Heid^  that  the  ^^  the  hands  of  Messrs.  Clayton  and  Gladstone,  and  of 

not^thilTto  I^^do*^  ^^^  Greenwich  Railway  shares,  and  that  she  was 

set  aside  a  set-  desirous  of  settling  the  same  upon  the  trusts  after  declared, 

tlcment,  which       ,        ,         i.  •         i    i 

it  appeared  had  she  thereby  assigned  the  money  and  shares  to  the  trustees, 
fbie^the  imi^  ^P^^  t^^t  to  pay  the  income  to  her  for  her  separate  use, 
S^*i!?^^  independently  of  any  husband  she  might  afterwards  mar- 
to  it,  and  was  ry,  and  to  stand  possessed  of  the  capital  after  her  death 
haTe  been  acta-  upon  trust  for  her  children,  and  in  default  of  any  children 
any  i^Sement*  up*^^  trust  for  such  persons  and  purposes  as  she  should 
femng  been  \yj  ^jij  appoint,  and  in  default  of  appointment  upon  trust 
for  her  relations. 

The  suit  was  instituted  by  the  husband  against  the  wife 
and  her  trustees  to  set  aside  this  settlement  There  was 
also  a  cross  suit  instituted  by  the  wife  by  a  next  friend 
to  have  the  settlement  carried  into  effect 

Evidence  was  gone  into  in  both  suits;  and  one  witness 
deposed,  that  Mr.  Wrigley,  before  the  execution  of  the  set- 
tlement, had  an  interview  with  Mr.  Swainson ;  and  that, 
previously  to  such  interview,  Mr.  Wrigley  told  the  witness 
that  he  was  going  to  see  Mr.  Swainson,  and  that  Mr.  Swain- 
son was  about  to  talk  with  him  concerning  Miss  Jones' 
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property  and  a  aettleinent.  She  also  deposed,  that,  after 
Mr.  Wrigiey  had  seen  Mr.  Swainson,  he  told  her  that 
eyerything  was  arranged  satisfactorily,  and  that  all  would 
be  comfortable.  The  witness  was  positive  the  word  ^*  set- 
tlement "'  was  used  in  the  conversation. 

Mr.  Wrigley,  in  his  answer  in  the  cross  suit,  admitted^ 
that  in  an  interview  with  Miss  Jones,  his  then  intended 
wife,  he  had  said,  that  as  his  business  did  not  require  much 
capital,  he  should  not  want  any  part  of  her  property  for  the 
purposes  of  his  business;  and  that,  therefore,  he  would  not 
object  to  her  capital  being  settled  so  as  to  remain  at  her 
disposal  He  admitted  the  interview  with  Mr.  Swainson, 
and  that  he  had  said  he  should  not  want  any  of  her  property 
for  his  business;  but  he  added,  that  he  had  no  intention  of 
becoming  bound  by  any  settlement  of  her  property  which 
might  be  executed  without  his  further  concurrence,  or  of 
authorising  Mr.  Swainson  to  cause  any  settlement  of  such 
property  to  be  prepared  or  executed. 

There  was  no  evidence  of  Mr.  Wrigley  having  had  no- 
tice that  any  settlement  had  been  executed  before  the 
marriage. 

Mr.  Russell  and  Mr.  C.  T.  Simpson,  for  Mr.  Wrigley,  cited 
Ooddard  v.  Snow  (a),  and  contended,  that  upon  the  evi- 
dence it  was  clear,  that  the  settlement  was  kept  from  the 
knowledge  of  Mr.  Wrigley  till  after  the  marriage,  and  was  a 
fraud  upon  the  marital  right. 

Mr.  Wigram  and  Mr.  BazalgetU  for  the  trustees;  and 
Mr.  Bacon  and  Mr.  FoUett  for  Mrs.  Wrigley. — There  is  no 
proof  of  any  concealment  On  the  contrary,  the  intention 
to  make  a  settlement  was  communicated  to  Mr.  Wrigley  and 
met  with  his  assent  He  had  eveiy  reason  to  believe  that 
a  settlement  would  be  made ;  and  it  has  never  been  held  ne- 
cessary that  the  exact  terms  of  it  should  be  made  known  to 


Swainson. 
Wmolsy 

WUOLSY. 


(a)  1  Bu88.  485. 
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WSLUiLMY 
V. 

SWAINSON 

Wuounr 

V. 
WftlOLSY. 


ihe  husband.  There  has  been  no  fraudulent  concealment 
—The  following  cases  were  referred  to:  Strathmare  v. 
Bowes  {a)y  De  ManneviUe  t.  Cr(>mpUm{b\  St  Oeorge  t. 
Wake  (c),  England  v.  Downs  (d),  and  Taylor  t.  Pagk  (s). 

Mr.  Utissell,  in  reply. 


The  Vicb-Chahceixob: — 

It  would  probably  be  improper  to  decide  against  the 
validity  of  this  settlement  without  knowing  the  testimony 
that  Mr.  Swainson  would  give,  if  examined  as  a  witnesa 

The  question  however  is,  whether  it  is  necessary  to  put 
the  parties  to  the  expense  and  delay  which  would  arise 
from  examining  Mr.  Swainson.  That  question  depends 
on  two  others,  which  may,  I  think,  be  represented  thus: — 
whether  it  is  a  just  inference  from  the  evidence,  that  Mr. 
Wrigley  had  notice  in  fact  before  his  marriage,  and  notice 
in  fact  early  enough  before  the  marriage,  that  it  was  in- 
tended by  Miss  Jones,  now  Mrs.  Wrigley,  and  by  Mr.  Swain- 
son, previously  to  the  marriage,  that  her  property  or  the 
bulk  of  it  should  be  settled;  and  secondly,  whether,  if  Mr. 
Wrigley  married  under  the  impression  that  a  settlement 
of  her  property  had  not  been  made,  that  belief  or  impres- 
sion was  one  which  he  was  not  justified  in  entertaining. 

And  I  think  these  questions  ought  to  be  answered  in 
the  affirmative.  The  facts  already  proved  are,  in  my  judg- 
ment, sufficient  to  preclude  him  from  complaining  that 
he  married,  if  he  did  in  fact  marry,  without  notice  of  the 
settlement  I  think,  that,  consistently  with  all  the  au- 
thorities, the  relief  which  the  plaintiflf  Mr.  Wrigley  asks 
ought  to  be  refused. 

I  think  that  the  two  bills  ought  to  be  dismissed,  with 
costs;  and  I  so  dismiss  them. 


(a)  2  Cox,  28. 

(b)  1  V.  &  B.  354. 

(c)  1  M.  &  K.  610. 


(d)  2  Be&y.  522. 
(c)  1  Hare,  608. 
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MOBQAH  V.  AHNia  June  dth. 

X  EUS  was  a  suit  praying  for  a  declaration,  that  a  will,  The  Coon  hw 
which  had  been  admitted  to  probate,  was  not  a  valid  exe-  S^lS'Sli  Ae 
cution  of  a  testamentary  power  of  appointing  certain  per-  ▼■iWJty  of^e 
sonal  estate.    The  grounds  on  which  the  alleged  execution  tettameDtaiy 
was  sought  to  be  impeached  were,  that  the  testatrix  was,  S^JS^^th*^ 
at  the  time  of  making  the  alleged  will,  incompetent  to  exe-  ^^"^Siv^ 
cute  the  power,  from  being  in  a  state  of  intoxication ;  and  donee'i  mind  at 
that,  upon  the  face  of  the  will,  it  appeared  to  have  been  aUeged'eze- 
made  under  a  misapprehension.  ^^^ 

Mr.  RuMelly  Mr.  Bacon^  and  Mr.  Nalder,  in  support  of 
the  bill,  adduced  evidence  as  to  these  allegations,  and 
submitted,  that  as  the  question  was  one  of  the  execution 
of  a  power,  a  Court  of  equity  had  jurisdiction  to  inter- 
fere. 

Mr.  Wigram^  during  the  argument  on  behalf  of  the 
plaintiff,  referred  to  Allan  v.  Macpherson  (a). 

The  Vice-Chancellor  said,  that,  as  the  matter  stood, 
he  had  no  doubt  of  the  jurisdiction  of  the  Court  to  inter- 
fere. AUan  v.  Macphersan  was  not  a  case  turning  on  the 
validity  of  the  execution  of  a  power.  But  his  Honor 
thought  he  had  not  sufficient  materials  before  him  to 
warrant  the  interference  of  the  Court  If  the  plaintiffs 
chose  to  institute  proceedings  to  recal  the  probate,  the 
bill  might  be  retained,  to  give  them  an  opportunity  of 
so  doing.  Otherwise,  the  Court  would  be  satisfied  with 
the  evidence  afforded  by  the  probate. 

The  decree  directed  the  bill  to  be  retained  for  a  year. 

The  suit  was  afterwards  compromised. 

(a)  1  n.  L.  C»s.  191. 
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June  6th  &  Mat  v.  G&avb. 

nth,       ^^Y 
UnncetTeddi-     W  ILLIAM  MAY,  by  his  will,  bequeathed  as.  follows: 

*^  I  give  and  bequeath  all  and  singular  my  ready  money, 


videnda  held 
not  to  paw  un- 


der ^e  word4     monies  in  the  funds,  live  and  dead  stock,  and  growing 

rend  Y  inoneir* 

crops,  household  furniture,  fixtures,  wines  and  other  li- 
quors, plate,  linen,  china,  horses,  harness,  carriages  of  all 
sorts,  implements  and  utensils  in  husbandly,  and  all  other 
my  property  and  effects,  except  securities  for  money,  which 
shall  be  in,  upon,  or  about  the  messuage  or  tenement, 
farm,  and  lands  in  my  occupation  at  the  time  of  my  de- 
cease, unto  my  dear  and  loving  wife  Elizabeth  May,  to 
and  for  her  own  use  and  benefit" 

By  a  codicil  the  testator  bequeathed  as  follows:  '^  Where- 
as I  have  in  and  by  my  said  will  given  and  bequeathed 
unto  my  dear  wife  Elizabeth,  all  and  singular  my  ready 
money  and  other  my  personal  estate,  including  monies  in 
the  funds,  with  an  exception  as  to  securities  for  money,  as 
therein  mentioned:  Now  it  is  my  will  and  meaning,  and  I 
do  hereby  revoke  that  part  of  the  said  bequest  which  in- 
cludes monies  in  the  funds;  and  direct  that,  from  and 
after  the  decease  of  my  said  wife,  the  same  shall  sink  into 
and  form  part  of  my  residuary  personal  estate,  for  the  be- 
nefit of  my  residuary  legateea" 

The  cause  now  came  on  upon  exceptions  to  the  Master's 
report 

Part  of  the  testator's  estate  consisted  of  1210L  10s.  for 
dividends  on  23,8002L  32.  per  cent.  Reduced  Bank  Annui- 
ties, and  40002.  New  S^l.  per  cent  Annuities,  which  had 
accrued  due  in  the  testator's  lifetime,  but  the  dividend 
warrants  for  which  had  not  been  received  by  him. 

The  Master  had  found  that  this  sum  formed  part  of  the 
testator's  personal  estate  specifically  bequeathed,  consider- 
ing that  it  passed  under  the  term  "  ready  money." 

To  this  finding  the  residuary  legatees  excepted. 
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Mr.  Bacon  and  Mr.  C.  JEXUs^  in  support  of  the  exceptions.        1B49. 
— ^The  dividends  in  arrear  cannot  be  regarded  as  ready  mo- 
ney.   They  were  debts  due  to  the  testator  at  his  decease: 
Foster  y.  BarJc  of  England  (a). 

Mr.  Malins  and  Mr.  Hardy  were  for  the  executors. 

Mr.  Swanston,  Mr.  Calvert^  and  Mr.  Ooldsmid,  in  support 
of  the  Master's  finding. — ^The  dividends  are  placed  by  the 
Government  in  the  Bank,  to  be  paid  to  the  stock  holders. 
They  do  not  constitute  a  debt  from  the  Bank  to  the  hold- 
ers; but  are  really  monies  deposited  for  their  use,  and  are 
therefore  much  more  within  the  term  ''ready  money" 
than  money  at  a  banker^  which  is  clearly  not  a  deposit^ 
(the  banker  being  at  liberty  to  use  it),  and  yet  that  has 
been  held  to  pass  under  the  term  "  ready  money :"  Parker  v. 
Marchant  (6),  Vaieey  v.  Reynolds  (c),  Taylor  v.  Taylor  (d), 
Fryer  v.  Banken  (e). 

The  Vice-Chakcellob: — 

With  deference  to  the  Master,  it  appears  to  me,  that, 
consbtently  with  Vaiaey  v.  Reynolds,  Parker  v.  Marchant, 
and  Fryer  v.  Ranken,  he  might  have  found  in  favour  of 
the  exceptants.  The  dividends  in  question  were  due  on 
stock  belonging  to  the  testator,  for  which  he  had  not  re- 
ceived or  demanded  the  dividend  warrants.  The  testator 
going  himself,  or  any  person  acting  for  him  under  a  power 
of  attorney,  might  have  obtained  the  dividend  warrants, 
and  might  have  converted  them  into  cash ;  but  my  opinion 
is,  that  dividends,  in  that  situation,  are  not  "  ready  mo- 
ney,'" unless  there  is  something  in  the  context  to  give  the 
words  some  other  than  their  ordinary  meaning. 

It  has  then  been  argued,  that,  even  assuming  the  lan- 
guage of  the  will  to  be  open  to  doubt,  the  codicil  made  a 

(a)  8  C.  B.  689.  (rf)  1  Jur.  101. 

(6)  1  Y.  &  C.  C.  C.  290.  (e)  11  Sim.  65. 

(c)  5  Bobs.  12. 
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1849.  difference  in  favour  of  the  widow;  but  I  do  not  think 
it  would  be  proper  so  to  construe  the  words  of  the  testator 
in  this  codicil  M7  opinion  is,  that  the  widow  did  not 
take  these  dividends. 

The  exceptions  must  be  allowed,  the  deposit  be  return- 
ed, and  the  costs  be  costs  in  the  cause. 


Jun€  22nd  Whitfibld  v.  Lequbutre.  ^ 

A  oQichaMT  L  HIS  was  the  petition  of  a  purchaser  under  a  decree  of 

ofl^hoidr*  leaseholds,  seeking  to  be  discharged  from  his  purchase,  on 

StiOTTtobe  ^  the  ground  that  the  suit  was  defective  for  want  of  parties, 

chuged  from  and  was  not  otherwise  properly  constituted  to  support  the 

on  the  mund  direction  for  sale. 

theVrope^^"  The  suit  was  instituted  hj  a  husband  and  wife  against 

^^  5!!5^  the  trustees  of  a  deed,  the  two  sisters  of  the  wife,  the  hus- 

queathed  upon  '                    ^                                     ' 

truati,  and  that  band  of  one  of  them,  and  certain  incumbrancers. 

peered,  by  in^  The  bill  Stated  the  deed  of  trust,  whereby  the  leaseholds 

^aUS^n^  were  limited,  upon  trust,  as  to  one  fourth  part,  for  the 


have  been  at-     separate  usc  of  the  female  plaintiff;  as  to  two  other 

ientedto;bat     ^^     ,        ^        ,  *! ,  . 

that  some  of  fourths,  for  the  separate  use  of  her  two  sisters,  who  were 
truttent  wera^  defendants;  and  as  to  the  remaining  fourth,  for  the  sepa- 
were  not'bdore  "^*®  ^^®  ^^  another  sister  (who  had  since  died)  in  equal 
the  Court.  The  shares;  and  the  bill  stated,  that  the  last-mentioned  sister 

aaaent  was  die-     ,      ,    -      -  .n     1 

putedr— /Mtf,  had,  by  her  will,  bequeathed  her  share  to  the  two  sisters, 
ler  was  not  en-'  '^^^  Were  defendants,  and  appointed  them  executrixes  of 
S^dL^hi^*"  her  will,  which  they  had  proved.  The  bill  charged,  that 
but  only  to  a  re-  the  defendants  therein  mentioned,  including  the  two  sisters, 
Mastto  at  to^  had  charged  the  trust  premises,  or  some  share  or  interest 
^^^  therein,  with  the  payment  of  some  sums  or  annuities  to 

the  defendants,  the  incumbrancers.  The  prayer  of  the  bill 
was  for  the  removal  of  the  trustees,  on  the  ground  of  mis- 
application of  the  rents  and  profits,  and  for  accounts,  and 
to  have  it  declared,  that  the  undivided  fourth  share  of  the 
plaintiffs  was  not  subject,  or  only  partially  subject,  to  the 
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incumbrances ;  but  the  bill  did  not  pray  for  a  sale  of  the        1S49. 
leaseholds 

The  answer  of  the  sisters  set  out  certain  indentures, 
made  in  the  years  1842  and  1843,  (after  the  death  of 
the  deceased  sister),  whereby,  after  reciting  the  bequest 
of  the  testatrix's  share  to  the  sisters  as  an  absolute  be- 
quest, they  assigned  her  share  (among  others)  upon  trust  for 
securing  annuities  to  the  incumbrancers,  in  consideration 
of  a  sum  paid  to  the  husband  of  one  of  the  executrixes. 

The  decree  declared  that  the  plaintiff's  share  was  not 
subject  to  the  incumbrances;  it  directed  accounts,  and  then 
proceeded  to  order,  that,  at  the  request  of  the  plaintiffs, 
and  by  the  consent  of  the  defendants,  the  property  should 
be  sold:  the  conduct  of  the  sale  being  given  to  the  defend- 
ants, the  incumbrancers. 

The  sale  took  place  in  January,  1848. 

In  May,  1848,  the  purchaser,  objecting  to  the  title,  and 
not  having  taken  any  steps  to  have  the  purchase  approved 
by  the  Master,  gave  notice  that  he  declined  to  complete. 

In  July,  1848,  the  defendants  conducting  the  sale  moved 
for  and  obtained  the  usual  report  approving  the  purchase; 
and  in  Michaelmas  Term,  1848,  they  obtained  an  order 
confirming  the  Master's  report  absolute. 

In  January,  184^,  the  defendants  moved  that  the  pur- 
chase-money might  be  paid  into  Court 

The  purchaser  thereupon  presented  the  present  petition ; 
and  it  was  arranged  that  the  motion  and  petition  should 
be  heard-together. 

The  matter  then  stood  over  from  time  to  time  till  June, 
1849,  at  the  request  of  the  respondents,  the  incumbran- 
cers. 

The  principal  objection  was,  that,  on  inspecting  the  will 
of  the  deceased  sister,  it  appeared  that  the  bequests  in  it 
were  incorrectly  set  out  in  the  bill;  and  that  in  fact  a  life 
interest  only  was  given  to  the  executrixes,  with  remainder 
to  the  children  of  one  of  them  who  were  minors;  and  that, 
by  the  concurrence  of  the  executrixes  in  thegrants  of  the 
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J840.^  annuities  and  this  asmgninent  of  their  deceased  sister  s 
share  containing  the  incorrect  recital,  they  must  be  held  to 
have  assented  to  the  bequest,  and  could  not  now  make  a 
title  as  executrixes. 

The  infancy  of  the  two  legatees  in  remainder,  and  the 
real  terms  of  the  will,  were  stated  by  affidavits  only;  but 
they  were  not  contradicted  or  disputed. 

Mr.  Malins  and  Mr.  Haddan^  in  support  of  the  petition. 
— ^The  assignment  of  the  deceased  sister's  share  on  trusts 
to  secure  an  annuity  could  only  have  been  made  by  her 
sisters  in  their  characters  of  legatees,  and  therefore  is  evi- 
dence of  an  assent  to  the  bequest 

The  infant  cestuis  que  trustent  ought  therefore  to 
have  been  parties;  and,  if  they  had  been,  the  decree 
for  sale  (which  was  and  could  only  be  made  by  consent,) 
would  never  have  been  pronounced  The  objection  is 
one  of  substance,  which  cannot  be  removed;  -and,  as  it 
appears  on  the  pleadings,  when  the  will  is  looked  at,  the 
petitioner  is  entitled  at  once  to  be  discharged:  Lechmere 
V.  Bnmer{a)y  Cahfert  v.  Godfrey  (b),  Lloyd  v.  Jones  (c\ 
Curtis  V.  Price  (d).  Baker  v.  Sowter  (e).  Ward  v.  Tro- 
tham  (/),  and  Dolby  v.  PuUen  (jg). — They  also  referred  to 
Sherwood  v.  Beveridge  (h). 

Mr.  Wigram  and  Mr.  Miller  for  the  respondents. — All 
the  petitioner  can  have  is  a  reference  as  to  the  title.  The 
execution  of  the  assignment  did  not  amount  to  an  assent 
to  the  bequest;  and,  if  it  did,  the  will  contain$  powers 
enabling  the  executrixes  to  make  a  title. 

The  Vice-Chakcbllor,  in  the  course  of  the  argument, 
adverted  to  the  length  of  time  which  had  elapsed  since  the 
discovery  of  the  objection.    At  its  close,  his  Honor  said — 

(a)  a  J.  &  W.  289.  (e)  10  Beav.  343. 

(6)  6  Beav.  97.  {/)  14  Sim.  82. 

(c)  12  Sim.  491.  (^)  1  R  &  M.  296. 

(d)  12  Yee.  89.  (A)  Ante,  p.  426. 
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When  a  decree  is  manifestly  wrong,  by  reason  of  the  ab-  1849. 
senoe  of  a  necessary  party  from  the  record^  a  purchaser 
may  be  entitled  to  be  discharged,  without  any  reference 
as  to  title.  But  in  this  case,  the  question,  whether  all 
proper  parties  were  before  the  Gourt>  depends  on  ex- 
traneous circumstances,  which  must  be  the  subject  of 
inquiry  in  the  Master's  office.  Every  one  accedes  to  the 
authority  of  Lechmere  y.  Brasier.  Neither  that  nor  the 
more  recent  cases  cited  apply  to  this.  It  is  here  disputed, 
whether  the  bequest  was  assented  to  or  not  I  am  not 
now  in  a  position  to  decide  that  controversy.  It  is  also 
said,  that  there  is  some  power  of  sale,  under  which  the 
objection,  if  it  exists,  may  be  removed.  I  have  not  the 
means  of  deciding  either  question  at  present  There  must 
be  the  usual  reference  as  to  title. 

An  order  directing  a  reference  was  made  upon  the  mo- 
tion and  petition,  but  was  not  proceeded  with,  the  matter 
having  been  compromised 


June  27th. 


UnneeiTed  di- 


Shobe  V.  Wbbxlt. 

William  weekly  shore  made  his  wlll,  dated  the 
80th  of  March,  1842,  containing  the  following  bequest:—  „^*^ji^tii- 
I  also  give  and  bequeath  to  my  said  wife,  all  my  live  and  *»•  bequeit 
dead  farming  stock  and  crops,  implements  of  husbandry,  andinterMtof 
and  household  furniture  and  effects,  to  and  for  her  own  money  fanSS' 
use  and  benefit,  and  also  all  the  dividends  and  interest  of  ^^»  *<>  •. ^ 

gatM  lor  life. 

all  my  money  in  the  funds,  and  all  other  my  personal  pro- 
perty, during  her  life,  subject  nevertheless,  in  the  mean- 
while, to  her  paying  thereout  to  the  widow  of  my  late  son 
William  lOOL  per  annum,  as  long  as  she  continues  unmar- 
ried, for  her  maintenance,  and  to  enable  her  to  bring  up 
his  children;  and  after  the  decease  of  my  wife,  I  give  and 
bequeath  the  said  dividends  and  interest,  and  the  princi- 
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pal  monies,  from  which  the  same  may  arise^  unto  and 
equally  between  the  children  of  my  said  son,  on  their  re- 
spectively attaining  the  age  of  twenty-one  years." 

At  the  time  of  the  testator's  death,  there  was  200^.  due* 
to  him  in  respect  of  unreceived  dividends.  The  question 
was,  to  whom  this  belonged. 

Mr.  Russell  and  Mr.  Giffard  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  W,  Bovill^  for  the  widow,  contend- 
ed, that  the  unreceived  dividends  were  bequeathed  to  her. 

Mr.  Hanson  for  the  executors. 

The  Vicb-Chancellok  held,  that  the  widow  was  not  en- 
titled to  the  unreceived  dividends;  but  that  they  formed 
part  of  the  general  residuary  estate. 


June  30^A. 


Where  a  refer- 
ence had  been 
directed  to  in- 
qnire  whether 
an  offer  for  the 
purchase  of 
leaseholds  was 
beneficial,  and 
ought  to  be  ac- 
cepted, and  the 
A£tf  ter  report- 
ed in  fovonr  of 
the  purchase: 
— ^aU,that 
the  purchasers 
were  entitled  to 
the  rents  from 
the  date  of  the 
order  of  refer- 


ChEBTHAM   v.   STtBTBVANT. 

L  HIS  was  a  creditors'  suit.  An  offer  of  25002.  was  made 
on  the  10th  of  October,  1846,  by  the  Ecclesiastical  Conmiis- 
sioners  for  the  purchase  of  leaseholds,  forming  part  of  the 
estate  of  the  testator  in  the  cause.  In  reply  to  the  offer, 
the  solicitor  of  the  trustees  (who  were  defendants)  wrote, 
on  the  11th  of  November,  1846,  stating  that  he  had  sent 
the  proposal  of  the  Commissioners  to  his  agents,  to  be  sub- 
mitted to  the  Master.  A  reference  to  the  Master  was,  on 
the  22nd  of  January,  1847,  directed,  on  the  petition  of  the 
plaintiff,  to  inquire  whether  it  would  be  ^t  and  proper,  and 
for  the  benefit  of  the  creditors  of  the  testator,  that  the 
offer  should  be  accepted. 

The  Master,  by  his  report  dated  the  15th  of  June,  1847, 
which  was  confirmed  on  the  30th  of  July,  1847,  found  in 
favour  of  the  acceptance  of  the  offer. 
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The  Ecclesiastical  Commissioners  paid  the  purchase*        i^^- 
money  into  Court  on  the  29th  of  June,  1828,  under  the     cuBirrHAM 
order  confirming  the  report,  and  without  prejudice  to  any    g^^^^^^,^^^ 
question  as  to  the  time  from  which  they  were  entitled  to 
the  rents.    They  then  presented  their  petition,  praying, 
that  they  might  be  declared  entitled  to  the  rents  from  tho 
time  of  the  offer;  and  submitting  to  pay  interest  from 
that  period  on  the  25002.    The  petition  now  came  on  to 
be  heard  with  the  cause. 

Mr.  Wigrcmi  and  Mr.  Murray^  for  the  Ecclesiastical 
Commissioners. — The  offer  was  made  with  reference  to  the 
value  at  that  time.  It  would  be  most  unjust  to  compel  the 
purchasers  to  pay  the  same  amount  for  the  less  valuable 
interest  which  must  necessarily  exist  at  any  subsequent 
period.  They  must,  therefore,  be  considered  to  be  entitled 
to  the  rents  from  the  time  of  the  offer. — They  referred  to 
Dyer  v.  Hargrave(a\  Anson  v.  Towgood(b),  Sugden  on 
Vendors  and  Purchasers  (c). 

Mr.  Teed,  Mr.  K.  Parker ,  Mr.  McUins,  Mr.  RogerSy  Mr. 
LanieUy  Mr.  Ooodeve,  and  Mr.  Shdbeate,  for  the  parties  to 
the  cause,  contended,  that,  according  to  the  general  prac- 
tice, the  date  of  the  confirmation  of  the  report  was  the 
time  from  which  a  purchaser  was  entitled  to  the  rents;  and 
that,  until  the  confirmation  of  the  report,  there  was  no 
contract,  but  only  an  unaccepted  offer.  They  referred  to 
Twiggv.Fifield{d). 

Mr.  Wigram,  in  reply,  submitted,  that  the  offer  had  been 
accepted  when  made,  subject  only  to  the  approval  of  the 
Court,  which,  when  obtained,  must,  in  common  justice, 
relate  back  to  the  time  of  the  offer. 

(a)  10  Ves.  610.        (b)  IJ.  &  W.  637.        (c)  Paore  805, 11th  edit. 

(d)  13  Vea.  617. 

VOL.   III.  II  D.   G.   S. 
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Chxithak 

V. 

Stv&txvant. 


The  Vicb-Chancbllob: — 

This  is  not  a  case  of  a  private  bargain.  It  was  obvious, 
that  there  would  of  necessity  be  some  delay  between  the 
offer  and  the  acceptance,  over  which  those  to  whom  the  of- 
fer was  made  could  have  little  or  no  control  Nor  is  this  a 
sale  under  the  Court's  direction.  It  is  a  sale  out  of  Court, 
confirmed  by  the  Court  I  am  disposed  to  think,  that  the 
proper  course  will  be,  to  give  the  purchasers  the  i^nts  from 
the  date  of  the  order  of  reference. 


Ordered  accordingly. 


June  I2th, 

When  the  so- 
licitor to  the 
•niton*  fiind 
hxubecna]^ 
pointed  to  act, 
and  acts  at 
guardian  for  in- 
fiuit  defendants 
in  a  foreclosure 
snit,  at  the  re- 
quest of  the 
plaintiil^  under 
the  28th  Order 
of  October, 
1842,  the  Conrt, 
npon  making  a 
decree  of  fore- 
closure, will 
direct  Uie  plain- 
tiff to  pay  the 
gnardian^s  costs, 
and  to  add  them 
to  his  own, 
even  where  the 
security  is  in- 
adequate. 


Habris  V.  Hamltn.    ^' 

X  HIS  was  a  suit  by  a  mortgagee,  praying  the  usual  de- 
cree of  foreclosure.  Some  of  the  defendants,  who  were  the 
devisees  of  the  mortgagor,  were  infants.  They  did  not 
appear  to  the  bill;  and  on  the  application  of  the  plaintiff, 
the  solicitor  to  the  suitors'  fund  was  appointed  their  guar- 
dian, under  the  provisions  of  the  28th  Order  of  October, 
1842. 

At  the  hearing,  the  usual  decree  of  foreclosure  was 
taken;  but  on  settling  the  minutes,  a  question  arose,  whe- 
ther any  express  provision  should  be  made  for  the  costs  of 
the  solicitor  to  the  suitors'  fund,  as  the  guardian  defend- 
ing for  the  infants. 

The  cause  was  now  mentioned  on  this  point 

Mr.  Hanson^  for  the  plaintiff,  stated  the  point,  and  sub- 
mitted, that,  the  plaintiff's  security  being  inadequate,  it 
was  a  hardship  on  him  to  pay  the  costs  of  the  solicitor  to 
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the  suitors'  fund,  who  had  no  higher  title  to  costs  than 
the  infant  defendants,  for  whom  he  acted. 

Mr.  TayloTy  for  the  solicitor  to  the  suitors'  fund,  con- 
tended, that  his  costs  ought,  at  all  events,  to  be  provided 
for.  He  had  been  appointed  under  the  order  at  the  in- 
stance of  the  plaintiff,  and  for  his  benefit 


1849. 


The  Vicb-Chahcellor: — 

I  must  make  an  election  between  two  kinds  of  injustice ; 
and  I  think  it  the  less  injustice  to  make  the  plaintiff  pay 
the  costs  of  the  infant  defendants  in  this  suit,  and  add  them 
to  his  own;  and  I  so  direct,  unless  there  is  decision  against 
it  The  solicitor  to  the  suitors'  fund,  an  officer  of  this 
Court,  ought  not  to  lose  his  costs,  he  having  been  ap- 
pointed to  act,  for  the  convenience  and  at  the  request  of 
the  plaintiff. 


JoNBs  V.  Lewis.  »-  •  j^^  g^^ 

A  TESTATOR  by  his  will,  dated  the  22nd  of  March,  1 820,  Trustees  were 
gave  and  bequeathed  the  residue  of  his  personal  estate  wUi  to  place 
unto  Edward  Lewis,  Thomas  Neville,  and  Griffith  Jones,  SesTthTpab- 
upon  trust  to  convert  the  same  into  money,  and  to  place  !>«  fund*,  or  on 
the  monies  to  be  so  produced  in  the  public  stocks  and  approved  free- 
funds  of  Great  Britain,  or  on  some  good  and  approved  free-  hoidMcuntie*, 
hold  or  leasehold  securities  at  interest,  with  power  to  alter  xhiTtM^tee^ 
and  vary  such  securities  for  other  funds  and  securities  of  acting  bona  fide, 

•^  had,  in  1828, 

upon  the  ro- 
p<^  of  a  fnrrejor,  (who  had  valued  the  property  at  3500/.,  and  the  annual  rental  at  175/.)«  1®"^ 
2600/.,  part  of  the  tnut  monies,  upon  a  mortgage,  with  powers  of  sale,  of  the  valued  property,  and 
which  consisted  of  four  freehold  messuages,  at  the  time  in  an  unfinished  state,  the  actual  yearly  rent  of 
which  being  only  1 051.  The  mortgagor  having  become  insolvent,  the  trustees  sold  the  property  in  1 836, 
which  then  realised  less  than  the  amount  lent  by  353/.  4s.  2d,,  and  that  sum  was  lost  to  the  est;ite. 
In  a  suit  by  a  cestui  que  trust,  the  Court  declined  to  charge  the  trustees  with  the  loss,  and  allowed 
them  their  costs  of  suit,  and  their  costs,  charges,  and  expenses. 

Ii2 
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1849.  the  like  nature  in  the  discretion  of  his  said  trustees,  and 
upon  trust  to  dispose  of  the  income  as  in  the  will  men- 
tioned. 

Upon  a  bill  filed  by  the  plaintiff,  who  was  beneficially 
interested  in  the  residue,  against  Edward  Lewis  and  Tho- 
mas Neville,  as  the  executors  and  trustees  under  the  will, 
for  the  due  execution  of  the  trusts  of  the  will,  a  decree  was 
made,  with  a  direction  to  the  Master  to  inquire  (among 
other  things)  and  state,  how  and  in  what  manner  the  tes- 
tator's estate  had  been  from  time  to  time  invested,  and 
under  what  circumstances  any  loss  was  sustained  on  the 
money  advanced  to  one  William  Ilickin. 

In  pursuance  of  such  direction,  the  Master  by  his  report 
found  that  the  defendants,  the  executors,  had,  on  the  11th 
July,  1828,  advanced  2600/.,  part  of  the  testators  personal 
estate,  to  William  Hickin,  by  way  of  mortgage,  on  the  se- 
curity of  four  freehold  messuages,  two  of  which  were  un- 
finished and  unoccupied,  and  about  three  acres  of  land, 
situate  at  the  Lozells,  in  the  parish  of  Aston  near  Birming- 
ham ;  and  that,  previously  to  such  investment,  the  estate 
was  surveyed  and  valued  by  Ebenezer  Robins  (a  surveyor 
and  valuer),  who  valued  the  same  at  the  sum  of  3500/.  and 
the  rental  at  175/.  per  annum;  and  who  stated,  that  the  al- 
terations which  were  going  on  in  the  neighbourhood,  calcu- 
lated to  improve  it,  would  induce  him  to  value  the  property, 
if  it  were  his  own,  at  4000/.  The  Master  also  found  that 
the  defendants,  the  executors,  Edward  Lewis  and  Tho- 
mas Neville,  were  afterwards  obliged,  in  the  performance 
of  the  trusts  of  the  testator's  will,  to  sell  the  mortgaged 
])remises;  and  that  the  same  were  accordingly  sold  by 
public  auction;  and  that,  after  payment  of  interest  and  ex- 
penses, the  principal  sum  of  358/.  is.  2d.  remained  due  in 
respect  of  the  mortgage;  which  sum  had  been  wholly  lost, 
together  with  interest  thereon  at  the  rate  of  5/.  per  cent, 
per  annum  from  the  20th  of  February,  1836.  The  Master 
also  found  that  William  Hickin,  the  mortgagor,  took  the 
benefit  of  the  Insolvent  Debtors  Act  in  1831. 
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The  Master  also  reported,  that  7U.  Bs.  3d. was  due  to        1849. 
the  defendant  Lewis,  who  had  been  the  acting  executor, 
on  the  balance  of  his  accounts,  Mr.  Neville,  the  other  ex- 
ecutor, not  having  received  or  paid  anything. 

It  appeared  from  the  examination  and  cross-examination 
of  Mr.  Robins,  a  witness  for  the  defendants,  the  executors, 
before  the  Master,  that  the  26002.  had  been  lent  upon  the 
security  of  the  four  houses  and  three  acres  of  land,  that  two 
of  the  houses  were  at  the  time  unfinished,  and  that  the  ac- 
tual rent  of  the  two  houses  which  were  let  was  1 05L  a  year 
only;  that  the  mortgagor  Hickin,  a  jeweller  of  Birming- 
ham, had  taken  the  land  as  a  building  speculation,  and 
that  its  value  depended,  in  some  measure,  upon  the  success 
of  the  speculation,  and  that  his  (Robins')  opinion  as  given 
in  the  valuation  was  formed  with  reference  to  the  letting 
capabilities  of  the  property,  and  that  the  value  had  been 
estimated  on  a  consideration  of  its  value  as  building  land. 

The  cause  now  came  on  to  be  heard  upon  further  direc- 
tions. 

Mr.  RtisseU  and  Mr.  0.  HaU,  for  the  plaintiff. — The  in- 
vestment made  in  this  case,  was  made  on  a  security  con- 
sisting of  unfinished  houses,  part  only  occupied,  and  pro- 
ducing a  yearly  rental  less  in  amount  than  the  annual 
interest  of  the  money  lent  This  cannot  be  called  a  "  good 
and  approved  freehold  security  "  within  the  terms  of  the 
trusts  of  the  will.  Moreover,  the  executors  must  be  taken 
to  have  had  full  knowledge  of  the  speculative  character  of 
the  property;  and  that  it  was  by  no  means  such  a  property 
as  they  were  justified  in  accepting  as  a  security.  But,  if 
the  property  were  the  most  eligible  of  its  kind,  the  trustees 
were  not  justified  in  advancing  more  than  two-thirds  of 
its  value  on  it:  Stickney  v.  SetveU  (a).  They  have  exceeded 
this  ratio  by  a  sum  exceeding  250^  The  trustees  ought 
not  to  have  been  satisfied  with  the  estimate  of  one  sur- 

((0  1  My.  &  Cr.  8. 
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1649.  Yejor,  especially  in  ft  case  like  the  present,  in  which  the 
surveyor  had  looked  so  much|  as  he  appeared  to  have  done, 
to  problematical  value. 

Mr.  Sivanston  and  Mr.  Craig  for  the  trustees. — ^The  va- 
luation was  procured  expressly  with  reference  to  the 
advance,  which  is  now  objected  to.  No  question  of  the 
bona  fides  of  the  trustees  is  raised;  and  it  would  indispose 
all  trustees  to  the  exercise  of  any  useful  discretion,  if  these 
executors  should  be  held  liable  to  make  good  any  defici- 
ency arising  from  the  insufficiency  of  the  investment 

Mr.  F.  J.  HaU  for  other  parties. 

Mr.  Eussell  replied,  insisting  that  the  investment  under 
the  circumstances  was  a  breach  of  trust;  and  that  the  trus- 
tees were,  at  least,  chargeable  with  the  costs  of  the  suit  for 
conduct  which  had  raised  the  question. 

The  Vicb-Chancellor: — 

This  was  a  trust  to  invest  in  the  funds,  or  upon  good  and 
approved  freehold  or  leasehold  securitiea  No  one  insinu- 
ates that  the  transaction  was,  to  use  a  common  expression, 
"a  job"  between  any  persons.  The  trustees  appear  to 
have  acted  honestly  in  the  whole  affair.  It  would,  I  think, 
be  unjust  in  this  particular  case,  and  unwise  with  refer- 
ence to  the  general  conduct  of  the  affairs  of  mankind,  to 
charge  the  trustees  with  the  loss  which  has  arisen.  It 
would  not  be  more  proper  to  make  any  difference  on  this 
account  as  to  costs. 

By  the  order,  the  costs  of  all  parties  as  between  solicitor 
and  client,  and  the  costs,  charges,  and  expenses  of  the 
trustees  properly  incurred,  were  directed  to  be  taxed,  and 
paid  out  of  the  fund  in  Court. 
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1849. 

AaeON  V.  AaeoN.  June  27th, 

John  AARON  by  Us  wUl,  dated  the  25th  of  Au-  a  testator  made 
gust,  1828,  duly  executed  in  the  presence  of  and  attested  ^ijjj^'^"]j 
by  three  witnesses,  gave  unto  his  grandson  James  Aaron,  to  pass  freehold 

.  »  ,  estate,*dated  in 

his  heirs,  executors,  administrators,  and  assigns,  for  ever,  1828.  in  May, 

all  his  real  and  personal  estates  whatsoever,  subject  to  and  ^  ^^^^  ^^^^^ 

chargeable  with  the  payment  of  the  annuity  and  legacies  was  attested  by 

thereinafter  mentioned,  and  also  of  his  debts.    The  testa-  only,  declaring 

tor  also  gave  unto  his  son  John  Aaron  for  his  life  an  an-  cii  to  h»  will,' 

nuity  of  20L     He  also  gave  unto  his  nephew  Mark  Aaron  JSitlrt^ 

a  legacy  of  400/.;  and  he  gave  other  legaciea  And  in  case  ^  ■°"**^, . 

his  said  grandson  James  Aaron  should  die  without  leav-  codicil  Taried 

ing  lawful  issue,  the  testator  devised  unto  his  (the  testa-  of  wtT*^!^ 

tor's)  nephew  Mark  Aaron,  and  his  heirs,  all  his  freehold  ^^^  ^" 

hereditaments;  and  he  appointed  his  said  grandson  James  1^31,  he  made 

a  second  codi- 

Aaron  executor  of  his  will.  oil,  duly  attest- 

The  testator  made  a  codicil  to  his  will,  dated  the  21st  fi^oid«-^*** 

of  May,  1831,  which  was  attested  by  two  witnesses  only;  J^^j^*^  Jj 

and  thereby,  after  revoking  the  annuity  given  in  his  will  a  second  codicil 

to  his  son  John  Aaron,  the  testator  gave  to  Ann  Aaron,  the  directed  the" 

wife  of  the  said  John  Aaron,  an  annuity  of  70L,  free  from  Jl^^^^^h^^" 

the  control  of  her  husband,  with  a  power  of  entry  and  dis-  w»d  taken  as 

•  1.1  1  •^111    part  thereof. 

tress  to  her  over  his  real  estate  in  case  the  annuity  should  The  second  co- 
be  in  arrear.    And  the  testator  gave  to  the  four  sons  of  i^y  co^ndng 
Mark  Aaron,  viz.  Thomas,  John,  William,  and  Mark,  the  Jjjj|^^^ij, 
sum  of  1002.  each.    And  the  testator  ratified  and  confirm-  Mcond  codidi 

oave  the  same 

ed  hb  will  in  all  other  particulars.  effect  to  the  arst 

The  testator  afterwards  made  a  second  codicil  to  his  S^f^OTdidy 
will,  dated  the  26th  of  September,  1831,  which  was  duly  »tt«ited  by 

*  "    three  witnesses^ 

executed  and  attested  by  three  witnesses,  in  which  the 
following  recital  occurs: — "  Whereas,  I,  John  Aaron,  &c., 
have  made  and  duly  executed  my  last  will  and  testament 
in  writing,  bearing  date  the  23rd  day  of  August,  1828,  and 
also  a  codicil  annexed  thereto,  bearing  date  the  21st  day 


fk^w   o  T:^  /^yj  2J,{ 


'/<. 
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1849.  of  May,  1831 ;"  and  he  thereby  revoked  the  devise  of  his 
real  estate  contained  in  his  will  to  his  nephew  Mark  Aaron 
and  his  heirs,  and  devised  his  real  estates,  in  the  event  of 
his  grandson  James  Aaron  dying  without  issue,  unto  his 
two  granddaughters  Mary  Ann  Wheelhouse  and  Charlotte 
Aaron  during  their  lives,  the  rental  to  be  equally  divided 
between  them;  and  the  testator  directed,  that,  at  their  de- 
cease, whatever  children  they  might  have  should  be  en* 
titled  in  the  manner  set  out  in  this  second  codicil.  And 
the  testator  concluded  his  second  codicil  thus : — "  And  I  do 
hereby  ratify  and  confirm  my  said  will  in  all  other  parti- 
culars thereof." 

The  testator  died  in  October  following  the  date  of  the 
last  codicil,  and  his  will  and  two  codicils  were  proved  by 
James  Aaron,  on  the  1st  of  November,  1831. 

In  a  suit  by  the  plaintiff  Mark  Aaron,  the  testator's  ne- 
phew, against  James  Aaron  and  the  other  persons  claim- 
ing to  be  beneficially  interested  under  the  will  and  two 
codicils,  a  question  arose,  whether  the  devises  and  gifts 
contained  in  the  first  codicil,  so  far  as  they  related  to  or 
affected  to  charge  the  real  estate  of  the  testator,  failed,  by 
reason  that  the  execution  of  that  codicil  by  the  testator 
was  not  attested  by  three  witnesses;  or  whether  the  refer- 
ence to  the  first  codicil  contained  in  the  second  codicil,  the 
execution  of  which  by  the  testator  was  duly  attested  by 
three  witnesses,  although  it  did  not  in  express  words  con- 
firm the  first  codicil  as  well  as  the  will,  was  sufficient  to 
give  it  validity. 

Mr.  Faher  for  the  plaintiff;  and 

Mr.  Kyle  and  Mr.  Rohson,  for  defendants  in  the  same 
interest  with  the  plaintiff,  submitted  that  the  second  co- 
dicil set  up  the  first;  and  that  the  first  codicil  was  valid  as 
to  the  real  estate  of  the  testator,  although  it  was  attested  by 
two  witnesses  only:  Gordon  v.  Lord  Reay{a)^  Guest  v.H^i^ 
(a)  5  Sim.  274, 
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lasey  (a),  De  Bathe  v.  Lard  Fingcd  (().  It  was  unnecessary  1848. 
for  that  purpose  that  the  documents  should  be  written  on 
the  same  paper,  or  be  attached :  Doe  d.  WiUiams  v. Evans  (c). 
Bayley,  B.,  in  that  case  said,  **  The  will  was  written  on 
part  of  a  sheet  of  foolscap  paper,  and  the  codicil  was  writ- 
ten on  the  same  sheet  Now,  if  the  codicil  had  not  referred 
to  the  will,  I  should  haye  thought  that  it  did  not  set  up  that 
instrument;  but  if  the  codicil  do  refer  to  the  will,  then  I 
am  of  opinion  that  it  does  set  it  up.  The  language  is, 
'  Codicil: — ^I,  David  Evans,  make  a  codicil,'  which  word  im- 
plies an  addition  to  a  former  instrument  It  proceeds  '  a 
codicil  to  the  foregoing  will,  and  thereby  ordain  that  my 
wife,  Ann  Evans,  be  entitled  to  the  sum  of  2002.  of  my 
property,  in  case  she  should  marry/  Now,  to  this  codicil 
there  are  three  witnesses;  and  the  testator,  by  executing 
this  codicil,  appears  to  me,  at  that  time,  in  as  plain  terms 
as  possible,  to  have  set  up,  not  only  the  codicil,  but  the 
will.  The  only  distinction  between  Carleton  v.  Oriffin  (d) 
and  the  present  case  is,  that  in  Carleton  v.  Oriffin  the  first 
will  was  signed,  here  the  first  will  was  not  signed.  Sign- 
ing a  will  of  lands  does  not,  however,  make  it  an  opera- 
tive instrument.  To  give  the  will  in  that  case  operation, 
the  Court  must  have  thought  that  they  were  entitled  to 
consider  the  execution  and  attestation  of  the  codicil,  as 
giving  effect  not  only  to  the  codicil  but  to  the  will  The 
language  of  the  codicil  there  was,  '  not  to  disannul  any  of 
the  former  part,'  and  by  the  decision  it  operated  not  only 
not  to  disannul  but  to  set  up  the  former  will  Now,  I 
cannot  say,  that  I  can  distinguish  that  case  from  the  pre- 
sent; and,  independently  of  any  authority,  I  should  have 
thought  that  there  was  good  reason  to  consider,  that  the 
execution  and  attestation  in  this  case  applied  to  the  whole 


(a)  12  J.  B.  Moo.  2;  8,  C,  2  (c) 3Tyr.  66;  S,  C^  1  Cr. &  M. 

Bing.  429.  42. 

(6)  16  Vea.  167.  {d)  1  Burr.  549. 
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184a  of  what  was  on  the  paper.  The  codicil,  expressly  referring 
to  the  will,  shews,  that  the  intention  of  the  testator  was, 
that  both  instruments  should  be  operative." 

Mr.  Bird,  for  a  defendant — The  first  codicil  was  not 
made  efTectual  to  pass  real  estate  by  the  second.  The  de- 
cision in  Gordon  v.  Lord  Reay  was  contrary  to  the  general 
impression  of  what  the  law  was  on  the  subject.  It  is  ad- 
mitted, that  the  decision  was  after  most  able  argument 
On  examination,  the  case  does  not  appear  to  determine 
any  general  proposition;  but  the  decision  was  confined 
to  the  peculiar  circumstances  of  the  case  before  the  Court 
The  leading  case  on  the  subject  is  T^e  AUomey-Oeneral 
V.  Barnes  (a).  In  that  case,  a  testator  made  an  unattested 
will,  and  afterwards  made  a  codicil,  in  which  he  recited 
and  took  notice  of  the  will;  the  codicil  was  duly  attested; 
but  Lord  Hardwicke  treated  it  as  clear,  that  the  will  was 
inoperative  to  devise  freehold  lands :  UUerton  v.  RobinaQi) ; 
so  that  the  weight  of  authority  is  against  sustaining  the 
first  codicil  as  afiecting  the  real  estate.  If  that  case  is 
now  law,  it  decides  the  present  question.  It  was  not  cited 
in  Oordon  v.  Lord  Reay;  and  it  is  not  too  much  to  sug- 
gest, that,  if  it  had  been  referred  to,  the  decision  of  the 
Vice-Chancellor  in  that  case  might  have  been  diffesrent 
All  that  this  testator  meant  to  say  in  his  second  codicil 
was,  that  it  was  a  second  codicil  to  his  will  and  former  co- 
dicil, without  reference  to  their  legal  validity.  As  the  tes- 
tator expressly  confirms  the  will,  the  effect  is  the  same  as 
if  he  had  said  exclusively,  "  and  not  confirming  the  codi- 
cil," which  it  was  competent  for  him  to  do. 

Mr,  J.  Parker  and  Mr.  J.  H,  Humphry  appeared  for  two 
legatees  under  the  will. 

(a)  Pre.  Ch.  270;   /SI  C,  3  Ch.  (b)  2  A.&  E.  423;  S.  C^  2  Nov. 

Rep.  150.  &  M.  821. 
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The  Vicb-Chanoellob  remarked,  that  in  Doe  y.Evan6  (a)        1849. 
the  will  related  to  several  descriptions  of  property ;  it  was 
not  confined  to  land. 

After  reading  at  length  the  judgment  of  Baylet/,  B.,  in 
that  case  {b\  his  Honor  proceeded : — 

Now  it  can  make  no  difference  whether' the  codicil  be 
written  on  the  same  paper  with  the  will,  or  written  at  a 
subsequent  period  or  not  Here  a  codicil  is  referred  to, 
and  there  is  no  dispute  what  the  instrument  was.  The 
second  codicil  commences  thus,  **  Whereas,  I,  John  Aaron, 
&a,  have  made  and  duly  executed  my  last  will  and  tes- 
tament in  writing,  bearing  date  the  2drd  day  of  August, 
1828,  and  also  a  codicil  annexed  thereto,  bearing  date  the 
21st  day  of  Hay,  1891.''  It  is  perfectly  clear,  in  my  opin- 
ion, what  the  instrument  here  mentioned  is.  If  the  re- 
mark is  not  too  trifling,  I  observe,  that  in  the  first  codicil 
the  testator  says,  *^  I  do  hereby  declare  this  present  writing 
to  be  a  codicil  to  my  said  will,  and  I  do  direct  the  same  to 
be  annexed  thereto;"  and  turning  to  the  second  codicil, 
I  find  that  the  testator  there  says,  **  I  do  hereby  declare 
this  present  writing  to  be  a  second  codicil  to  my  said  will, 
and  I  do  direct  the  same  to  be  annexed  thereto  and  taken 
as  a  second  part  thereof:''  it  concludes,  I  agree,  only  con- 
firming the  will ;  which  gave  rise  to  a  very  apposite  obser- 
vation made  by  Mr.  Bird. 

The  intention  of  the  second  codicil,  as  collected  from 
the  whole  of  it,  was  to  confirm  the  first  codicil.  That  is 
done  by  an  instrument  duly  attested.  Now,  whatever  I 
might  have  thought  of  this  question,  independently  of  the 
case  of  Oordon  v.  Lord  Reay,  and  the  observations  of 
Bayleyy  6.,  in  the  case  in  the  Exchequer,  I  must,  if  I  am 
to  decide  myself  without  having  the  opinion  of  a  Court  of 
law,  say,  that  the  effect  of  the  will  and  second  codicil  was 
to  place  the  first  codicil  in  the  same  situation  as  if  it  had 

(rt)  3  Tyr.  36;  S.  C,  1  Cr.  &  M.  42.        (6)  Aa  cited,  ante,  p.  477. 
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been  attested  by  three  witnesses.  I  decide  the  question, 
because  I  am  bound  or  requested  to  do  so;  but  I  should 
have  been  glad  to  have  had  the  opinion  of  a  Court  of  law 
on  the  point  I  proceed  on  the  ground  that  otherwise  I 
should  in  substance  be  contravening  those  two  authorities. 
In  so  deciding,  I  think  that  I  am  not  contravening  Utter- 
ton  V.  Robins. 


June  2Sih. 

A  teetator,  by 
will  executed 
in  1838,  gaTO 
tho  UDeidue  of 
his  real  and  per- 
sonal estate  to 
trustees,  upon 
trust,  to  pay  an 
annuity  to  his 
wife,  and  to  in- 


Green  t;.  Qrbbn. 

John  SIMMONS  green,  by  his  win,  dated  .the  18th 
day  of  October,  1838,  gave,  devised,  and  bequeathed  the 
residue  and  remainder  of  his  real  and  personal  estate  to 
Joseph  Rock  and  William  Fowler,  their  heirs,  executors, 
administrators,  and  assigns,  upon  trust  to  convert  his  per- 
sonal estate  into  money,  and,  after  paying  his  debts,  fune- 
Test  the  sum  of  ral  and  testamentary  expenses,  and  legacies,  upon  trust, 
pay  the  interest  (among  Other  things)  out  of  the  rents,  dividends,  and  annual 
We/ and) ^  proceeds  of  his  property,  to  pay  to  his  wife  an  annuity  of 
i^^iJSSt^'oftu  ^^^ '  ^^^  "P^^  *"^®*  ^  invest  the  principal  sum  of  2000t, 
son;  and,  after  and  Stand  posscssed  thereof  upon  trust  to  pay  the  interest 
upon  trust, as  to  o{  10002.,  part  thereof,  to  Mary  Green  his  daughter,  for  her 
for^wrcSdren-  s^P^^ate  use  for  life;  and,  after  her  decease,  to  any  hus- 
band of  his  daughter,  for  his  life;  and,  after  his  decease, 
upon  trust,  as  to  the  principal,  for  the  children  or  child 
of  the  said  Mary  Green;  and  to  pay  the  interest  of  lOOOi, 
other  part  of  the  said  sum  of  2000i.,  unto  his  son  John 
Fowler  Green,  for  life;  and,  after  his  decease,  to  pay  the 

equal  shares, 

and  the  heirs  of  their  bodies,  (except  as  to  my  son  J.  F.  C  and  his  children  and  their  issue,  whose 
share,  in  consequence  of  the  1000/.  set  apart  for  him  and  them  as  aforesaid,  shall  be  rated  at  1000/. 
less  than  the  share  of  any  other  of  my  children) ;  and  in  case  there  shall  be  a  failure  of  issue  of  any 
of  such  children,  then,  as  to  the  share  or  sluires  of  him,  her,  or  them,  whose  issue  shall  so  foil,  to  the 
use  of  the  others  or  other  of  them,  and  the  several  heirs  of- their  respective  bodies.**  The  testator 
was  possessed  of  freehold  and  leasehold  property,  and  left  J.  F.  O.  and  one  otlier  child: — Ileltl, 
that  J.  F.  O.  was  entitled  in  foe  to  half  of  the  testator *8  freeholds,  and  Absolutely  to  his  leaseholds; 
that  the  pnrcntheticul  expi^bsion  w«is  merely  explanatory,  and  that  the  22ith  section  of  the  Wills 
Act  did  not  affect  the  devise  and  gift 


and  subject  to 
the  annuity  and 
to  the  aboTo 
and  another 
legacy,  upon 
trusts  express- 
ed thus:—"  In 
trust  for  all  my 
children,  in 
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same  to  any  urife  of  his  said  son,  for  life;  and,  after  her  1S49. 
decease,  upon  trust,  as  to  the  principal,  for  the  children 
or  child  of  his  said  son,  in  the  same  manner  as  the  10007. 
was  given  in  favour  of  the  testator's  daughter  and  her 
children.  The  will  then  proceeded  as  follows : — '*  And 
subject  to  such  annuity  to  my  said  wife,  and  the  said  sum 
of  lOOOZ.  in  favour  of  my  said  daughter,  her  husband,  and 
children  as  aforesaid,  and  the  10002.  set  apart  for  my  said 
son  John  Fowler  Green  and  his  issue  as  aforesaid,  upon 
trust,  that  they  my  said  trustees,  Joseph  Bock  and  Wil- 
liam Fowler,  and  the  survivor  of  them,  and  the  heirs,  ex- 
ecutors, administrators,  and  assigns  of  such  survivor,  shall 
and  do  stand  possessed  of  the  residue  and  remainder  of 
my  said  estate  and  effects,  according  to  the  nature  of  the 
said  estates  respectively,  in  trust  for  all  and  every  my 
child  or  children,  in  equal  shares  and  proportions,  and  the 
several  heirs  of  their  respective  bodies,  (except  as  to  my 
said  son  John  Fowler  Green  and  his  children,  and  their 
issue,  whose  share,  in  consequence  of  the  100021  set  apart 
for  him  and  them  as  aforesaid,  shall  be  rated  at  10002. 
less  than  the  share  of  any  other  of  my  children) ;  and,  in 
case  there  shall  be  a  failure  of  issue  of  any  of  such  chil- 
dren, then,  as  to  the  share  or  shares  of  him,  her,  or  them, 
whose  issue  shall  so  fail,  to  the  use  of  the  others  or  other 
of  them,  as  tenants  in  common,  and  the  several  heirs  of 
their  respective  bodies:  And,  in  case  there  shall  be  a 
failure  of  issue  of  all  such  children,  then  to  the  use  of 
such  one  child  and  the  heirs  of  his  or  her  body.  But  it 
is  my  mind  and  will,  that  i\o  child  shall  have  a  vested  in- 
terest until  the  age  of  twenty-one  years  aa  to  sons^  at  which 
time  his  share  shall  be  conveyed  over  or  paid  to  him,  and 
daughters  at  the  age  of  twenty-one  years  or  marriage." 

The  testator  directed,  that  the  shares  of  each  daughter, 
when  vested,  should  be  conveyed  to  trustees,  and  be  in- 
vested and  held  under  the  same  trusts  in  favour  of  such 
daughter  and  her  husband  and  their  issue,  as  the  trusts 
relating  to  his  daughter  Mary  and  her  husband  and  is- 
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1849.  sue»  under  the  bequest  of  the  sum  of  lOOOL  The  testator 
appointed  Messrs.  Rock  and  Fowler  executors  of  his  vilL 

The  testator  died  on  the  28th  of  April,  1841,  leaving 
John  Fowler  Qreen  and  Mary  Green,  the  two  children 
named  in  the  will  Mary  Green  married  Robert  Baynes 
in  1839,  and  had  three  children. 

The  executors  duly  proved  the  testator's  will  The  tes- 
tator died  seised  and  possessed  of  freehold  and  leasehold 
estates,  and  of  a  surplus  of  personalty  applicable  to  the 
trusts  declared  of  the  residue. 

John  Fowler  Green  executed  a  disentailing  deed  of  all  the 
freehold  estates  devised  to  him  by  his  father's  will  in  1846. 
He  afterwards  instituted  the  present  suit  against  the 
devisees  in  trust  and  executors  of  the  will,  and  against 
Mr.  and  Mrs.  Baynes  and  their  children,  praying  for  a  par- 
tition of  the  freehold  and  leasehold  estates  of  the  testator, 
and  for  the  administration  of  his  personal  estate.  At  the 
hearing,  a  reference  was  directed  to  the  Master,  who  found 
(among  other  things)  the  facts  as  above  stated. 

The  cause  now  came  on  upon  further  directions.  The 
principal  question  that  arose  was,  whether,  under  the  li- 
mitations and  trusts  of  the  testator's  will,  the  plaintiff 
took  an  estate  tail  in  the  testator's  real  estates,  and  an  ab- 
solute estate  in  his  leasehold  estates,  or  whether  he  took 
an  estate  for  his  life  only  with  remainder  to  his  children, 
if  he  should  have  any,  with  remainder  to  Mrs.  Baynes  and 
her  children. 

Mr.  /.  V.  Prior,  for  the  plaintiff. — ^The  plaintiff  claims, 
by  virtue  of  the  will  and  of  the  disentailing  deed,  to  be  te- 
nant in  fee  simple  of  the  moiety  of  the  real  estate  devised 
by  the  testator's  will  He  is  also  entitled  under  the  will 
alone  to  the  moiety  of  the  testator's  leasehold  property  ab- 
solutely. This  would  have  been  clear  before  the  passing  of 
the  Wills  Act  of  1837.  It  is  suggested  by  the  defendants 
that  that  statute  varied  the  previous  rule  of  law.  By  the 
29th  section  it  is  enacted,  '^  That,  in  any  devise  or  bequest 
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of  real  or  personal  estate,  the  words  '  die  without  issue,'  or  1840. 
'  die  without  leaving  issue,'  or  '  have  no  issue,'  or  any 
other  words  which  may  import  either  a  want  or  failure  of 
issue  of  any  person  in  his  lifetime  or  at  the  time  of  his 
death,  or  an  indefinite  failure  of  his  issue,  shall  be  con- 
strued to  mean  a  want  or  failure  of  issue  in  the  lifetime 
or  at  the  time  of  the  death  of  such  person,  and  not  an  in- 
definite failure  of  his  issue,  unless  a  contrary  intention 
shall  appear  by  the  will,  by  reason  of  such  person  having 
a  prior  estate  tail,  or  of  a  preceding  gift,  being,  with- 
out any  implication  arising  from  such  words,  a  limita- 
tion of  an  estate  tail  to  such  person  or  issue,  or  other* 
wise.''  If  this  section  could  have  had  any  application  to 
the  present  case  to  cut  down  the  limitation  from  an  inde- 
finite failure  of  issue  to  a  failure  of  issue  at  the  death  of 
the  plaintiff,  the  scope  of  the  will  shews  a  contrary  inten- 
tion, which  brings  it  within  the  exception  at  the  end  of 
the  section,  '^  unless  &c.,"  and  thus  takes  this  limitation 
out  of  the  operation  of  the  enactment 

Mr.  Humphry  and  Mr.  F.  T.  White  for  Mr.  and  Mrs. 
Baynes  and  their  children. — The  parenthesis  in  the  devise 
and  gift  of  the  residue,  **  except  as  to  my  said  son  John 
Fowler  Green,"  &a,  operated  to  convert  the  estate,  which 
the  will  gave  to  him  and  the  heirs  of  his  body,  from  an 
estate  tail  in  the  plaintiff  into  an  estate  in  him  for  life  in 
the  freehold  property,  with  remainder  to  his  children  if 
he  shall  have  any,  with  remainder  over  to  Mrs.  Baynes 
and  her  issue  in  case  of  the  death  of  the  plaintiff  without 
issue. 

The  case  as  to  the  leasehold  property  is  within  the  ex- 
ception in  the  29th  section.  It  follows  that,  as  to  the  free- 
holds and  also  as  to  the  leaseholds,  the  plaintiff  is  tenant 
for  life  only.— They  cited  Oee  v.  Audley  (a). 

Mr.  Fab&r  for  the  devisees  in  trust  and  executors, 
(a)  1  Cox,  326. 
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^049.  ^  Mr.  Craig  appeared  for  another  defendant. — Even  before 

the  Wills  Act,  such  a  devise  and  limitation  as  that  in  the 
present  case  would  not  have  created  an  estate  tail:  Forth  v. 
Chapnian(a),  Radford  v,Rad/ord(b),  and  Daintry  v.  Dain- 
try  (c).  The  Wills  Act,  however,  affects  all  such  limitations 
as  those  in  the  present  casa  The  first  branch  of  the  29th 
section  would  clearly  embrace  the  limitations  in  this  will, 
and  reduce  the  plaintiff's  interest  to  an  estate  for  his  life 
with  a  remainder  to  the  defendants  Mrs.  Baynes  and  her 
children,  in  case,  at  his  death,  the  plaintiff  should  leave  no 
issue;  and  it  was  not  competent  for  the  plaintiff  to  divest 
this  remainder.  The  exception  throws  the  onus  on  the 
plaintiff  of  shewing  that  the  testator  intended  by  this  will 
to  give  him  and  his  issue  an  estate  tail  This  the  plaintiff 
cannot  do;  but,  on  the  contrary,  it  is  manifest,  upon  the 
trusts  of  the  10002.  given  to  the  son  and  his  children,  that 
the  testator  intended  an  effectual  trust  for  the  defendant 
Mrs.  Baynes,  in  case  of  the  death  of  the  plaintiff  without 
issue  then  living.  In  the  residuary  limitation,  this  trust  is 
referred  to,  so  as  to  shew  that  the  real  intention  of  the  tes- 
tator was,  to  give  a  similar  benefit  as  to  the  residue  to  Mrs. 
Baynes,  in  case  the  plaintiff  should  die  without  children. 
The  presumption  must  on  the  whole  be  in  favour  of  the 
defendant. 

The  Vick-Chancelloe: — 

I  consider  the  language  of  the  parenthesis  in  the  will  as 
not  strong  enough  to  change  the  construction  of  the  pre- 
vious language.  I  agree,  that,  speaking  with  stYict  accu- 
racy, there  cannot  be  a  bequest  of  personalty  to  a  person 
in  tail.  But  looking  at  the  words  of  the  29th  section  of  the 
Wills  Act,  I  must  decide  in  accordance  with  the  prayer  of 
the  bill,  that  the  plaintiff  John  Fowler  Green  is  entitled 
in  fee  to  half  of  the  freeholds,  and  that  he  is  entitled  abso- 
lutely to  half  of  the  leaseholds;  and  there  must  be  a  decree 
for  partition  as  prayed. 

(a)  1  P.  Wms.  663.        {h)  1  Keen.  486.         (c)  6  T.  R  307. 
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1841), 

Ex  parte  Hats, 
In  the  Matter  of  Elizabeth  Mary  Hays,  an  Infant         July  &h. 

X  HIS  was  the  petition  of  an  infant  and  her  father  for  A  bonus  on  a 
maintenance  out  of  capital.     There  was  no  suit  instituted,  on  i^sta,  under 
At  the  time  of  the  marriage  of  the  infant's  father  and  ^^'entwid^* 
mother,  the  latter  was  absolutely  entitled  to  one-fourth  contingenUyon 

,  attaining  tnren- 

part  of  a  sum  of  3000Z.  assured  in  the  Equitable  Assurance  ty-one,  directed. 
Society  on  the  life  of  her  father.  wltEout  siiit,  to 

By  a  settlement  executed  previously  to  her  marriage,  she  ^/"^^^^^^ 
assigned  all  her  interest  in  the  policy  upon  trust,  as  and  maintenance 
when  the  monies  payable  under  the  policy  should  become 
due,  to  call  in  and  invest  the  same  in  the  names  of  the  trus- 
tees in  real  or  government  securities,  and  to  pay  the  interest 
thereof  to  the  mother  for  her  life  for  her  separate  use;  and, 
after  her  death,  to  pay  the  same  to  the  father  until  he  should 
become  bankrupt  or  insolvent,  or  incumber  the  growing 
payments  thereof,  or  depart  this  life;  and  after  the  hap- 
pening of  any  of  the  said  events,  upon  trust  to  pay  or  trans- 
fer the  trust  funds  unto  and  amongst  all  and  every  the 
children  of  the  marriage;  and,  if  there  should  be  but  one 
child,  then  the  whole  to  such  one  child;  the  shares  of  sons 
to  be  payable  at  twenty-one,  and  the  shares  of  daughters 
at  that  age  or  on  marriage,  which  should  first  happen,  and 
to  be  vested  at  such  period. 

The  settlement  contained  a  power  of  maintenance  aft;er 
the  death  of  the  parents;  and  a  power  to  raise  and  apply, 
for  or  towards  the  preferment  or  advancement  or  establish- 
ment, or  in  any  other  manner  for  the  benefit,  of  the  child  or 
children  whose  portion  or  portions  should  not  have  actu- 
ally become  payable,  any  sum  of  money  not  exceeding  one- 
half  part  or  share  of  his,  her,  or  their  presumptive  portion 
or  portions.  The  trusts,  in  the  event  of  no  child  attain- 
ing twenty-one,  or  being  a  daughter  attaining  that  age  or 

VOL.  III.  K  K  D.  G,  8. 
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1849.         marrying,  and  of  the  husband  surviving  his  wife,  were  for 
jr, parte      ^^®  ^^^^  ^^  ^^^  ^^  *^^®  "^1^6  according  to  the  Statute  of 
Hays,        Distribution,  exclusive  of  her  husband. 

In  re  Hays.  ' 

In  December,  1839,  a  bonus  of  11402.  was  declared  in 
respect  of  the  one-fourth  interest  in  the  policy. 

In  1842,  pursuant  to  a  power  contained  in  the  settle- 
ment, the  trustees  had,  by  the  surrender  to  the  office  of 
the  sum  of  6002.,  part  of  the  bonus  of  1140t,  raised  6002. 
for  the  separate  use  of  the  mother.  The  mother  died  in 
1844,  having  by  her  will  appointed  and  bequeathed  all  her 
interest  under  the  settlement  to  her  husband,  and  made 
him  her  sole  executor. 

The  infant  was  the  only  issue  of  the  marriage.  The  fa- 
ther was  in  extremely  indigent  circumstances,  and  not  of 
ability  to  provide  a  home  for  or  maintain  or  educate  the 
infant. 

It  had  been  ascertained  that  the  assurance  office  would 
pay  in  advance  to  the  trustees  4372.,  as  the  present  value 
of  the  sum  of  6402. ;  but  the  trustees  were  unwilling  to 
make  such  surrender  without  the  sanction  of  the  Court 

The  prayer  was,  that  the  trustees  might  be  at  liberty  to 
surrender  the  remaining  bonus  to  the  office,  and  receive 
the  sum  of  4372.  for  the  same;  and,  the  father  being  will- 
ing and  thereby  expressly  consenting  to  forego  all  his  life 
interest  under  the  settlement  in  the  said  4372.,  that  the 
trustees  might,  from  time  to  time,  apply  for  the  mainten- 
ance and  education  of  the  infant  so  much  of  the  principal 
sum  of  4372.,  or  of  the  stocks,  funds^  and  securities  in 
which  the  same  should  be  invested,  as,  together  with  in- 
terest and  dividends  to  accrue  thereon,  would  make  up 
the  sum  of  602.  in  every  year,  until,  by  the  death  of  the 
said  John  Hays,  the  one-fourth  part  of  the  principal  sum 
assured  should  become  payable,  and  be  paid  by  the  office 
to  the  trustees  of  the  settlement. 

Mr.  Grensidey  for  the  petitioner,  cited  Ex  parte  Cham- 


Ex  parte 

Hays, 

In  re  Hays. 
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her$  (a),  Ex  parte  Swift  (6),  Ex  parte  Green  (c),  and  Ex        1849. 
parte  WhUfiddid), 

The  Vice-Chakcellob: — 

The  difficulty  which  I  feel  in  the  case  is  as  to  my  au- 
thority to  make  an  order  on  petition  for  the  realisation  of 
the  addition  or  bonus  in  question;  and  whether  such  an 
order  would  not  amount  to  an  administration  of  the  trusts 
without  a  suit  The  application  may  be  very  reasonable; 
but  the  question  is,  whether  the  Court  is  not  asked  to  go  a 
"Step  further  than  it  has  ever  yet  gone  without  a  suit.  Could 
it  order  a  sale  of  the  infant's  reversionary  property? 

Mr.  Orenside, — The  Court  always  exercised  jurisdiction, 
without  a  bill,  to  apply  infants'  property  for  their  mainten- 
ance and  education  and  advancement,  in  such  manner  as 
it  considered  most  beneficial,  and  has,  for  this  purpose, 
broken  into  the  capital  of  the  infant,  where  the  urgency 
of  the  case  required  it  In  the  same  summary  way  it  may 
direct  or  permit  an  interest  of  this  description  to  be  rea- 
lised at  once,  and  applied  for  the  maintenance  of  the  in- 
fant. 

It  was  also  stated  at  the  bar,  that  the  father  was  about 
to  emigrate  immediately  to  Australia. 

Mr.  Fisher  consented  for  the  trustees. 

The  Vice-chancellor,  after  some  hesitation,  made  an 
order  in  accordance  with  the  prayer,  and  without  a  refer- 
ence; but  required  as  a  condition,  that  the  father  should 
forego  all  his  life-interest  under  the  settlement,  as  well  in 
the  one-fourth  of  the  sum  assured  as  in  the  addition.  And 

(a)  1  Buss.  &  My.  577.  (c)  IJ.  &  W.  263. 

(b)  1  Buss.  &  My.  576.  (d)  2  Atk.  316. 

K  K  2 
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1849.         an  affidavit  was  to  be  produced  to  the  Registrar  verifying 
Ejt  parte      ^^^  Statement  of  the  father's  being  about  to  emigrate  to 
Hays,        Australia. 

In  re  Hays. 


July  nth,  Attorney-General  t;.  Dew. 

idth^dbuih.  m 
After  the  past-    X  HIS  was  an  information  against  Tomkyns  Dew,  John 

6"&*^7  vtct*^**  Samuel  Growland,  Thomas  Delahay,  and  Daniel  Henry  Lee 
foi^)'te^rti^of  Warner,  the  four  trustees  of  a  charity  called  "The  Peter- 
a  charity,  who  church  Charity"  in  Herefordshire,  founded  by  the  will  of 
to  an  inibrma-  One  Johu  Smith  in  1722,  alleging  various  breaches  of  trust 
fngoT^utf  ^^^  misconduct  on  the  part  of  the  defendant  Dew  in  the 
miMnanage-  management  of  the  charity  property;  and  stating,  that 
amined  in  chief;  the  other  trustees  had  never  interfered  to  correct  or  pre- 
witm(ues,1bj'  ^^^^  ^^^  ^^^^  of  mismanagement  complained  of  The 
otlM*Trf^r^"  P^-y®^  ^^  ^^^  ^  account  of  the  rents  and  profits  of  the 
for  that  purpose,  estates  and  property  belonging  to  the  charity,  which  had 

inBtead  of  beinjf 

croH-examined.  been  received  by  the  four  trustees,  or  any  or  either  of 
not^t^dCT'the^  them,  or  which  they  might  have  received  without  their 
dcjwsitionsjn  wilful  neglect  or  default  respectively,  since  the  time  when 
^cW,  that,  by  they  were  appointed  trustees,  and  of  their  application 
examination,  no  thereof;  and  that  they  might  be  personally  charged  with 
^STa^t^  all  sums  misapplied  by  them,  with  interest  thereon;  that 
**»«™.  the  several  acts  of  mismanagement  thereinbefore  set  forth, 

that  the  32nd  might  be  declared  to  be  contrary  to  the  trusts  of  the  charity; 
giifC'i84l,^id  *^**  ^^^  necessary  inquiries  might  be  directed  into  such 
not,  in  such       i^^v^s  of  mismanagement,  and  respecting  the  management 

circumstances,  -^  »  r  o  -o 

cntiUethereU-  of  the  estate  and  effects,  and  the  income  of  the  charity 
against  the  re-  siucc  the  defendants  were  appointed  trustees;  that  pro- 
mammg  trus-  p^y  directions  might  be  given  for  the  purpose  of  prevent- 
On  a  motion  ing  and  correcting  the  same;  that  all  the  four  defendants 

made  on  behalf 

of  the  relator, 

after  the  cause  had  been  ai^ed,  to  suppress  the  depositions  of  the  trustees,  it  was  ordered  that  they 

should  be  suppressed,  on  the  relator  entering  into  admissions,  and  on  the  defendants*  being  ])ennitted 

to  add  to  their  evidence;  but,  on  appeal,  the  order  was  dischai^ged,  the  Lord  Chancellor  being  of  opm- 

ion,  that,  even  on  these  terms,  the  relator  could  not  be  relieved  from  the  mistake. 


•^c^^  ^^.I^  J7^.-^  ^.  <P4^. 
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might  be  removed  from  being  trustees,  and  that  new  tnis-        1840. 
tees  might  be  appointed ;  and  for  a  receiver.  att.-Gkn. 

The  cause  now  came  on  to  be  heard;  and  it  appeared 
that  the  relator  had  examined,  as  witnesses,  the  defend- 
ants Mr.  Gowland  and  Mr.  Warner,  without  having  ob- 
tained any  order  for  that  purpose,  and  without  their  con- 
sent, and  also  without  withdrawing  the  replication. 

These  defendants  had  also  been  examined  in  chief  on 
behalf  of  their  codefendant  Mr.  Dew,  who  had  obtained  an 
order  for  that  purposa  It  was  mentioned,  in  explanation, 
that  their  examination  in  chief  for  the  relator  arose  from  a 
mistake,  the  intention  having  been  to  cross-examine  them 
only. 

On  the  cause  for  the  relator  being  opened  by  Mr.  Russell, 
Mr.  MalinSy  and  Mr.  Wray: 

Mr.  Kenyan  Parker  and  Mr.  Stintan,  for  the  defendants 
who  had  been  examined,  took  a  preliminary  objection,  that, 
by  such  examination,  all  relief  against  those  defendants 
had  been  waived.  They  cited  Thompson  v.  Harrison  (a), 
Bemol  V.  Marquis  of  Donegal  (6),  Lautour  v.  Holcombe{c\ 
Champion  v.  Champion  (d),  Smith  v.  Smith  (e), 

Mr.  Russell,  Mr.  Malins,  and  Mr.  Wray,  for  the  relator. — 
The  cases  cited  do  not  apply.  In  those  cases  the  defend- 
ants had  been  regularly  and  deliberately  examined.  In 
the  present  case  their  examination  was  a  mere  slip  and  a 
mistake  on  the  part  of  the  commissioner.  They  could 
not  have  been  examined  without  an  order  of  the  Court ; 
and  it  would  be  impossible  to  read  their  examinations  in 
evidence,  or  to  support  an  indictment  for  perjury  upon 
the  testimony  so  given.    The  examination  was  a  nullity; 

(a)  1  Cos,  344.  (e)  6  Hare,  524 ;  and  see  Row- 
lb)  3  Dow,  138;  and  S.  C,  1  land  ▼.  WUherdon,  heard  before 
Bligh,  N.  S.,  594.  Lord  Chancellor  TrurOy  and  in- 
(c)  8  Sim.  76.  tended  to  be  reported  in  3  Mao- 
(gQ  15  Sim.  101.  naghten  &  Gordon's  Reports. 
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1849.  and  the  case  must  be  treated  as  if  there  had  been  none. 
Even  if  an  order  had  been  obtained,  it  would  have  been 
irregular,  as  the  replication  was  not  withdrawn:  Holmes 
V.  Corporation  of  Arundel  (a).  Moreover,  the  cases  cited 
were  suits  by  bill  and  not  by  information. 

The  Vicb-Chancelloe: — 

There  are  some  remarks  of  more  or  less  weight,  which 
it  may  be  as  well  that  I  should  make  at  the  outset  in  dis- 
posing of  this  case. 

One  is,  that  all  the  witnesses  who  have  been  examined 
in  this  suit,  have  been  examined  either  for  the  informant 
or  for  the  defendant  Mr.  Dew.  Neither  the  defendant 
Mr.  Qowland,  nor  the  defendant  Mr.  Lee  Warner,  has  en- 
tered into  any  evidence,  nor  (as  I  understand  the  matter) 
had  they  anything  whatever  to  do  with  the  selection  or 
appointment  of  the  commissioner. 

The  other  is,  that  (as  I  also  understand  the  matter)  no 
application  has  ever  been  made  to  this  Court  for  the  pur- 
pose of  expunging  or  suppressing  wholly  or  in  part  the  de- 
positions of  either  of  those  two  gentlemen. 

Having  said  so  much,  I  agree  in  the  representation  that 
has  been  made  of  the  general  rule,  that  a  plaintiff  examin- 
ing a  defendant  as  a  witness  waives  all  title  to  a  decree 
against  that  defendant,  and  generally,  or  universally,  pays 
his  costs.  The  rule  may  possibly  not  be  without  excep- 
tion ;  as  for  instance,  there  may  be  a  merely  formal  de- 
fendant who  disputes  nothing,  or  has  nothing  to  dispute 
about;  and  yet  it  may  be  necessary  to  make  some  kind  of 
decree  in  form  against  him,  that  is,  to  direct  something  with 
which  he  has  a  concern,  but  which  he  does  not  dispute,  and 
in  which  he  has  no  interest.  In  such  a  case,  it  may  not  be 
necessary  to  dismiss  the  bill  against  him.     That  is,  how- 

(a)  4  Beav.  155. 
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ever,  a  description  which  it  is  impossible  to  apply  to  the  1840. 
present  case,  either  as  to  Mr.  Lee  Warner  or  as  to  Mr.  Gow- 
land.  I  think  that  they  come  within  the  operation  of  the 
general  rule,  unless  they  are  excluded  from  it,  or  it  is 
made  not  applicable  to  them,  by  any  of  the  considerations 
to  which  I  am  about  to  refer. 

I  may  mention,  first,  that  to  which  Mr.  Rvssell  alluded, 
and  to  which  I  had  been  addressing  my  own  attention 
some  time  before,  namely,  that  this  is  a  suit  by  informa- 
tion and  not  by  bill.  I  apprehend,  however,  that  the  same 
rule  must  apply,  and  that  there  is  no  ground  for  the  dis> 
tinction  suggested. 

It  has  been  said,  that  the  evidence  of  neither  of  these 
gentlemen  has  been  read  or  tendered.  That  I  apprehend 
also  makes  no  difference. 

It  has  then  been  said,  that  the  evidence  has  been  irre- 
gularly taken,  because  they  were  examined  without  an 
order,  and  because  there  was  a  replication  to  their  answer; 
and  it  is  therefore  suggested,  among  other  things,  that  an 
indictment  for  perjury  could  not  be  maintained.  Upon 
the  question  of  the  indictment,  I  decline  to  decide;  be- 
cause it  has,  I  think,  no  bearing  upon  the  point  of  which 
I  have  to  dispose.  The  absence  of  an  order  may  make  the 
evidence  irregular — ^the  existence  of  a  replication  may 
also  make  it  irregular;  but  neither  is  the  existence  of  a 
replication,  nor  is  the  absence  of  an  order  material  now. 
These  gentlemen  have  in  fact  been  examined  against  them- 
selves, because  they  have  been  examined  as  the  witnesses 
of  the  informant)  the  whole  of  whose  evidence  was  directed 
against  all  the  defendants.  It  may  be,  that  they  might 
have  declined  to  be  examined — ^that  they  might  have  re- 
sisted it  I  think  that  they  were  not  bound  to  decline, 
that  they  were  not  bound  to  resist  That  circumstance 
alone  does  not  vary  the  case 

I  am  of  opinion,  and  I  so  decide,  although  unwillingly. 
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1840.  that  this  case  is  not  taken  out  of  the  operation  of  the 
general  rule,  and  that  no  decree  whatsoever  can  be  taken 
against  either  of  these  defendants. 

It  must  then  be  considered,  whether  I  am  bound  to  give 
them  their  costs;  and  it  must  also  be  considered  how  far 
the  circumstance^  that  I  think  it  impossible  to  make  a 
decree  against  them,  affects  the  case,  as  between  the  in- 
formant and  the  other  two  defendants  (a). 

Mr.  Muasell,  Mr.  Maiina,  and  Mr.  Wray  contended,  that, 
under  the  32nd  Order  of  August,  1841,  a  decree  could  be 
made  against  Mr.  Dew  and  Mr.  Delahay  alone. 

Mr.  Wigram  and  Mr.  W,  RudaU  for  Mr.  Dew,  contended, 
that  the  new  Order  did  not  apply  to  the  case. 

The  Vice-Chancbllor: — 

The  32nd  Order  of  August,  1841,  provides,  "  that  in  all 
cases  in  which  the  plaintiff  has  a  joint  and  several  de- 
mand against  several  persons,  either  as  principals  or  sure- 
ties, it  shall  not  be  necessary  to  bring  before  the  Court, 
as  parties  to  a  suit  concerning  such  demand,  all  the  per- 
sons liable  thereto;  but  the  plaintiff  may  proceed  against 
one  or  more  of  the  persons  severally  liable."  Here,  how- 
ever, the  suit  cannot  be  considered  to  have  been  constructed 
with  that  aspect  It  was  instituted  against  Mr.  Dew,  upon 
the  principle  of  having  all  persons  liable,  as  well  as  himself, 
before  the  Court  The  information  also  asks,  that  he  may 
be  dismissed  from  the  trusteeship. 

I  think  that,  upon  the  whole,  there  is  too  much  diffi- 
culty to  enable  the  Court  to  proceed  at  all  against  Mr. 

(a)  See  Thompson  y.Harruofif  Dow,  138;  Champion  v.  Cham^ 
1  Cox,  344;  O'Keefe  v.  Godd,  1  pion,  15  Sim.  101;  FushU  v.  Elr 
Beat  356  i  Burnett  v.  Dofiegal,  3      ttdn,  7  Hare,  29. 
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Dew;  and  the  difficulty  is  the  same  with  regard  to  Mr.  ^849. 
Delahay.  I  must  give  the  costs  of  such  of  the  trustees  as 
have  been  examined;  and  with  regard  to  the  two  other 
trustees,  this  suit  fails  as  to  them  by  an  act  of  the  relator, 
to  which  I  must  consider  them  as  strangers;  therefore, 
equal  justice  compels  me  to  dismiss  the  information  with 
costs,  but  without  prejudice  to  another  suit 

Mr.  Riiasdl  asked  leave  to  give  notice  of  motion  to  sup- 
press the  depositions;  and  that  the  cause  might  not  be 
finally  disposed  of  until  that  motion  had  been  heard. 

The  Vicb-Chakcbllor  gave  the  leave  sought 

On  this  day,  accordingly, 

Mr.  Ru88eU,  Mr.  MalinSy  and  Mr.  Wray  moved,  that  the  Jvl^  14^ 
depositions  might  be  suppressed.  They  read  affidavits,  to 
shew  that  the  examination  in  chief  was  entirely  the  result 
of  mistake  on  the  part  of  the  clerk  conducting  the  matter, 
and  of  the  commissioner,  who  ought  not  to  have  taken  the 
examination  without  an  order  of  the  Court.  They  cited 
Barden  v.  Gorman  (a)  and  Masaey  v.  Massey  (6),  as  shew- 
ing, that,  in  a  case  of  this  description^  the  Court  would  . 
suppress  depositions. 

[The  Vick-Chancblloe  said,  that  Sir  A.  Hart's  know- 
ledge of  the  practice  of  the  Court  was  very  great.  His 
Honor  observed,  that,  in  this  case,  leave  to  give  notice  of 
motion  had  not  been  granted  till  the  cause  was  in  substance 
disposed  of] 

Mr.  Russell — ^The  commissioner,  an  officer  of  the  Court, 

(a)  2  MolL  576.  (6)  4  Beat  358. 
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1849.  participated  in  the  irregularit  j.  The  strict  rules  of  plead- 
ing and  practice  are  relaxed  in  charity  cases.  Thus,  a 
decree  may  be  corrected  on  the  petition  of  the  Attorney- 
General,  without  a  rehearing;  and  it  may  fairly  be  infer- 
red from  the  cases,  that  relief  will  be  afforded  against  a 
mere  slip  in  such  a  case,  if  it  can  be  done  without  altering 
the  position  of  other  parties. 

[The  Yioe-Chancbllor. — I  could  not  suppress  the  de- 
positions except  on  the  terms  of  the  relator  admitting  the 
substance  of  the  evidence  contained  in  them ;  nor  without 
giving  the  defendants  an  opportunity,  if  they  should  desire 
it,  of  going  into  further  evidence.  Perhaps  the  defendants 
will  not  object  to  their  suppression  on  these  terms.] 

Mr.  K.  Parker  and  Mr.  Stinton  for  the  defendants  who 
had  been  examined. — There  is  no  excuse  for  the  alleged 
mistake,  if  mistake  there  was,  for  the  examination  lasted 
thirty  days;  and  there  was  abundance  of  time  for  the  re- 
lator to  5e  well  advised  as  to  the  course  which  he  ought 
to  take,  and  to  cross-examine  the  witnesses  if  he  thought 
fit  No  case  has  ever  occurred  in  which  an  application  has 
been  acceded  to,  to  suppress  depositions  after  the  hearing 
of  a  cause :   Whitelack  v.  Baker  (a). 

Mr.  Wiffram  and  Mr.  W,  RudaU^  for  the  defendant  Dew. 
When  the  depositions  were  taken,  Mr.  Dew  was  aware  that 
the  replication  had  been  filed.  When,  therefore,  he  be- 
came aware  that  the  relator  had  examined  his  codefendants 
as  witnesses,  he  knew  that  no  decree  could  be  made  against 
them,  and  consequently  none  against  him.  He,  therefore, 
might  properly  act  on  that  knowledge,  and  forbear  sup- 
porting his  own  case  by  evidence;  and  the  Court  cannot 
relieve  him  from  the  consequences  of  that  state  of  things, 

(a)  13Vcs.  511. 
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should  it  take  upon  itself  to  change  it  [The  Vtce-Chan- 
cellor  observed,  that  the  relator  had  examined  nearly  forty 
witnesses.]  We  examined  thirty-six  in  opposition  to  six- ' 
ty-four,  ex  abundanti  cautel&.  But  it  is  sufficient  to  say, 
that  the  course  taken  by  the  relator  may  have  altered 
ours,  to  shew  that  the  Court  cannot  restore  the  parties  to 
the  position  in  which  they  would  have  been,  if  this  step 
had  not  been  taken.  The  relator  must,  therefore,  take  the 
consequences  of  his  error,  if  it  was  one. 

The  Vicb-Chancblloe. — ^What  can  you  require  beyond 
liberty  to  examine  as  many  new  witnesses  as  you  think 
fit? 

Mr.  Wigram. — ^We  do  not  ask  that  permission,  for  we 
think  it  would  be  contrary  to  the  practice  of  the  Court. 

The  Vice-Chancelloe: — 

The  depositions  in  question  were  irregularly  taken;  *• 
though  the  irregularity,  it  is  true,  was  that  of  the  com- 
missioner and  relator,  or  of  the  relator  only.  But,  more- 
over, Mr.  Gowland  and  Mr.  Lee  Warner  were  examined  as 
witnesses  on  the  part  of  the  defendant  Mr.  Dew,  and  there- 
fore against  the  information,  and  I  suppose  regularly  so 
examined. 

As  I  infer  also,  Mr.  Gowland's  examination  for  Mr.  Dew 
was  commenced,  if  not  concluded,  before  his  examination 
for  the  information  commenced;  and  Mr.  Lee  Warner's 
examination,  moreover,  for  Mr.  Dew,  as  I  likewise  infer, 
was  commenced,  if  not  concluded,  before  Mr.  Lee  Warner's 
examination  for  the  information  commenced. 

Neither  I  believe  appears  to  have  been  subpoenaed,  or 
requested  to  attend  at  the  place  of  examination  on  the  part 
of  the  Attorney-General  or  relator.  And  I  cannot  but 
attribute  to  error  and  want  of  knowledge,  and  to  no  de-'^*^/^  '^' 
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1849.  sign  or  intention  of  abandoning  the  case  against  Mr.  6ow- 
land  or  Mr.  Lee  Warner,  that  they  were  examined  as  they 
were  in  chief  in  support  of  the  information;  in  support 
of  which  they  might  have  been,  as  Mr.  Dew's  witnesses, 
cross-examined. 

In  a  state  of  things  such  as  this,  their  depositions  in 
chief  on  the  part  of  the  Attorney-General  or  relator  may 
welly  I  think,  be  suppressed  on  the  present  motion.  But 
the  relator  must  pay  the  costs  of  it,  and  all  costs  that  have 
been  occasioned  by  the  depositions  to  be  suppressed;  and 
admissions  must,  on  the  part  of  the  Attorney-General  and 
relator,  be  entered  into.  These  admissions  to  be  of  the  facts 
stated  in  those  depositions,  and  to  be  as  to  the  whole,  or 
separately  as  to  any  one  or  more  of  the  facts  used  at  the 
hearing  of  the  cause  in  support  of  the  defence,  at  the  op- 
tion of  the  defendants  respectively;  and  the  defendants, 
if  they  ask  it  respectively,  may  enter  into  fresh  evidence. 

An  order  was  made  accordingly;  but,  on  appeal  to  the 
Lord  Chancellor  (Lord  Cottenham),  his  Lordship  thought 
the  relator  not  entitled,  even  on  the  above  terms,  to  sup- 
press the  depositions,  and  discharged  the  order. 


T 
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1849. 
TUBNBE  V.  MaULE.  j^y  12<A. 

HIS  was  a  suit  instituted  by  persons  claiming  to  be  An  intestate 
some  of  the  next  of  kin  of  an  intestate  named  John  Tur-  funds  to  a  yery 
ner.     No  next  of  kin  having  made  any  claim  for  several  Jl^^^^^kin 
years  after  the  intestate's  decease,  and  there  being  stand-  fv^aed  to 

claim  adminis* 

ing  in  the  intestate's  name  57,000/.  Three  per  Cents.,  Mr.  tmtion,  which 
Maule,  the  Secretary  to  the  Treasury,  took  out  adminis-  ^^^  i^iidtor 
tration  to  the  intestate;  and,  after  ineffectual  inquiries  ^niea^SsS- 
for  the  next  of  kin,  had  sold  out  the  fund  in  1845,  and  tor,  after  seve- 

ral  Tears  had 

paid  the  proceeds  into  the  Treasury.  Inquiries  were  elapsed  without 
directed  by  the  decree  as  to  the  next  of  kin,  and  at  the  robstotiateST* 
trial  of  an  issue  (a)  a  verdict  had  been  found  in  favour  f'^^®"**^*.. 

^  ^  rand,  and  paid 

of  the  plaintiffs  and  some  of  the  defendants.  The  cause  the  proceeds  in- 
now  came  on  for  further  directions;  and  a  question  was  Afterwi^Lsl^ 
raised,  whether  the  defendant  Mr.  Maule  must  pay  interest  ^^^^^ 
upon  the  amount  produced  by  the  sale  of  the  stock  from  •J«»tiated  their 

'^      ,  '^  •'  title  in  a  sait 

the  time  of  its  transfer  to  the  Treasury?  in  chancery:— 

^«U,  that  the 
administrator, 

Mr.  Wigram  and  Mr.  Freeling,  for  the  next  of  kin,  con-  ^£^5^""^ 

tended,  that  Mr.  Maule  was  in  the  same  position  as  any  ceedsofthe 

other  administrator,  and  must  replace  the  fund,  with  in-  pay  interest  at 

terest  at  4i  per  cent.  tTihTLe 

when  the  stock 

Mr.  Wray,  for  Mr.  Maule,  submitted,  that  the  case  was 
a  peculiar  one;  and  that,  by  the  neglect  of  the  next  of 
kin  to  come  forward,  and  the  obscurity  and  difficulty  which 
the  intestate  himself  had  created  by  using  a  different  Chris- 
tian name  from  that  by  which  he  had,  as  the  jury  had 
found,  been  baptized,  the  administrator  was  perfectly  jus- 
tified in  the  course  which  he  had  taken,  and,  as  he  had 
made  no  interest  by  the  fund,  ought  not  to  pay  any.  The 
cose  was  like  that  of  unclaimed  dividends  which  were 

(a)  See  Ante,  Vol.  2,  p.  209. 
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taken  by  the  Crown,  and  upon  which  no  interest  was  paid, 
the  Crown  retaining  the  interest,  or  using  the  money  as 
compensation  for  taking  care  of  it,  as  was  done,  in  fact,  by. 
bankers.  The  plaintiffs  were  not  entitled,  either  in  respect 
of  contract  or  otherwise,  to  interest. 

The  Vice-Chancellob: 

I  understand  the  facts  to  be  these:  An  intestate  had 
stock  in  the  Funds.  His  administrator,  without  any  ne- 
cessity arising  in  the  course  of  the  administration  of  the 
estate,  sold  the  stock;  and  then,  without  any  judicial  de- 
cision, authority,  or  investigation,  paid  it  over  to  those 
whom  the  administrator  considered  entitled.  However 
correct  the  views  of  the  administrator  were  in  thus  acting, 
the  persons  entitled  to  the  fund  ought  not  to  suffer  by  the 
proceeding.  I  think  that  he  must  replace  the  sum  pro- 
duced by  the  sale,  with  interest  at  42.  per  cent 


JMly  12^  & 

18M. 
Where  a  de- 
fendant moves 
to  suppress  any 
of  the  deposi- 
tions taken  on 
behalf  of  the 
plaintiff,  the  co- 
defendants  need 
not  be  served 
with  notice  of 
the  motion. 


Barnaed  v.  Papikeau. 

Mr.  8CH0MBER0,  for  a  defendant  named  Papineau, 
moved  to  suppress  the  depositions  of  a  witness  named  Co- 
lumbine, who  had  been  examined  on  behalf  of  the  plain- 
tiff. Mr.  Columbine,  on  his  cross-examination,  said,  the 
several  matters  to  which  he  had  deposed  in  his  examina- 
tion in  chief  had  come  to  his  knowledge  by  reason  of  his 
having  been  professionally  concerned  for  Mr.  Papineau. 
On  this  ground  it  was  sought  to  suppress  his  examination 
in  chief. 


Mr.  Russell  and  Mr.  J,  Parker,  for  the  plaintiffs,  ob- 
jected, that  the  other  defendants  ought  to  be  served. 

The  Vicb-Chakoellob  said,  he  doubted  whether  the 
other  defendants  ought  not  to  be  served,  as  they  might  de- 
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sire  to  read  the  depositions  taken  on  the  part  of  the  plain-        1849. 
tiffs,  although  the  plaintiff's  themselves  might  not 

The  case  stood  over  for  the  practice  to  be  inquired  into. 


The  Vice-Chancellor,  on  this  day,  said,  that  he  had     Jtily  18M. 
consulted  the  Master  of  the  Rolls  and  Sir  James  Wigravi^ 
who  were  of  opinion  that  the  codefendants  need  not  be 
served. 


,rkshire  School  for  ^Zt^ 
at  Harrogate,  and  law,  chaise  wi A 


Robinson  v,  Geldard.  v  j^y  ^^/^ 

X  HIS  was  an  administration  suit.  The  testator  Thomas  A  testator  gave 
Clapham  by  his  will  bequeathed  to  the  treasurer  of  the  ^."SJ^JJhwi, 
General  Infirmary  at  Leeds  10,000i,  to  be  raised  and  paid  JJ'^j^  [ 
out  of  such  of  his  ready  monies,  goods,  and  personal  effects,  ©v^  of  such  of 
as  he  might  or  could  by  law  charge  with  the  payment  of  the  ney,  go^imd 
same.  He  also  gave  10,000/.  to  the  Yorkshire 
the  Blind,  5000t  to  the  Bath  Hospital „ , ^         _      ^ 

the  payment  of 

50002.  to  the  Society  for  the  Relief  of  Widows  and  Orphans  the  lame:— 
and  Distressed  Families  of  Clergymen  in  the  several  Deane-  dcnt'to^hrow 
ries  of  York  and  Craven :  all  these  legacies  were  directed  *^f  ^^Y^  ^"®" 

^  rai  and  testa* 

to  "  be  raised  and  paid  in  manner  aforesaid."    There  were  mcntaiy  ex- 
other  legacies  not  charitable,  to  the  amount  of  S6,0002.  debts  and  lega- 
The  whole  personalty  was  more  than  sufficient  for  the  toWe'^on  A^ 
payment  of  the  debts,  funeral  and  testamentary  expenses,  21*®^^^ 
and  legacies;  but,  if  the  debts,  funeral  and  testamentary  leare  the  pure 
expenses,  and  legacies,  not  charitable,  were  paid  rateably  Scdiantabie 
out  of  all  the  different  descriptions  of  personalty,  enough  ^^8M»e«« 
pure  personalty  would  not  remain  to  pay  the  charitable  *  *  *  -^ 

bequests  in  fulL 

The  question  was,  whether  the  debts,  and  funeral  and 
testamentary  expenses,  must  not  be  apportioned  and  paid 
out  of  the  pure  personalty  and  personalty  savouring  of  the 
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J849.  ^  realty,  rateably,  and  the  charitable  legacies  abate  in  the 
same  proportion;  or  whether,  under  the  above  bequests, 
the  pure  personalty  was  not  primarily  applicable  to  the 
payment  of  the  legacies  to  charities. 

Mr.  Wigram  and  Mr.  Headlam  were  for  the  plaintiffs. 

Mr.  Russell  and  Mr.  WUlcock  for  the  next  of  kin. — It  is 
not  enough  for  a  testator  to  direct  a  charitable  legacy  to 
be  paid,  even  exclusively,  out  of  his  pure  personalty,  un- 
less he  also  directs  his  debts,  funeral  and  testamentary  ex- 
penses, and  general  legacies,  to  be  primarily  paid  out  of 
the  mixed  personalty.  But  here  the  legacies  are  not  even 
made  exclusively  payable  out  of  the  pure  personalty.  The 
general  rule  therefore  applies,  and  they  must  abate.  The 
other  payments  must  be  made  out  of  every  part  of  the  per- 
sonal estate  pro  rat&.  To  throw  them  upon  any  part  of 
the  personalty  exclusively,  would  be,  in  effect,  marshalling 
in  favour  of  charity,  which  is  contrary  to  the  authorities  : 
PhUanOiropic  Society  y.  Kemp  (a)  and  Sturge  v.  Dimsdaie  (b). 

Mr.  J.  Parker,  Mr.  Malins,  Mr.  Roundell  Palmer^  Mr. 
Barton,  and  Mr.  Rasch  were  for  the  defendants  represent- 
ing the  charities. 

The  Vice  Chancellor: — 

Had  it  not  been  for  the  recent  decisions  at  the  Rolls, 
which  have  been  referred  to,  I  might,  possibly,  have 
thought  that,  consistently  with  all  the  modern  decisions, 
the  debts,  and  funeral  and  testamentary  expenses,  might 
be  borne  by  the  different  descriptions  of  personalty  pro 
rata;  and  that  then  the  mere  personalty  should  be  applied, 
in  the  first  instance,  under  the  directions  of  this  particu- 
lar will,  in  payment  of  the  charity  legacies.     But  I  should, 

(a)  4  Beav.  581.  (6)  6  Beav.  462. 
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by  acceding  to  the  argument  in  favour  of  the  charities,  be        1849. 
acting  against  the  opinion  which  is  the  foundation  of  the 
judgment  in  Sturge  v.  DimsdcUe. 


The  following  were  the  terms  of  the  decree  as  regarded 
the  charities: — 

And  it  is  ordered,  that  the  said  Master  (having  regard 
to  the  previous  directions)  do  ascertain  the  respective 
amounts  of  the  pure  personal  estate,  and  of  the  personal 
estate  savouring  of  realty:  And  it  is  ordered,  that  the  said 
Master  do  apportion  the  costs  and  all  sums  paid  for  funeral 
and  testamentary  expenses  and  debts  between  the  pure 
personal  estate  and  the  personal  estate  savouring  of  realty, 
rateably :  And  this  Court  doth  declare,  that  the  charitable 
legacies  given  by  the  will  of  the  said  testator  ought  to  abate 
in  the  proportion  that  the  part  of  the  testator's  personal 
estate  savouring  of  realty  bears  to  the  whole  personal 
est&te:  And  it  is  ordered,  that  the  said  Master  do  inquire 
and  state  to  the  Court  what  is  payable  for  principal  and 
interest  upon  the  several  charitable  legacies  (having  regard 
to  the  previous  declaration) ;  and  compute  interest  to  the 
date  of  his  report  upon  the  respective  amounts  of  such 
portions  of  such  legacies. 


VOL.  III.  L  L  D.  a.  8. 
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Jvly  Vith,  JiLLARD  V.   EdQAR. 

A  testatrix  de-  X  HIS  was  a  suit  instituted  by  the  representatives  of  a 
to  A.,  B^ert  to  legatee,  under  the  will  of  Mrs.  Martha  Butt,  seeking  to  en- 
fcToftoaT**!^   force  pajrment  of  the  legacy,  against  a  devisee  under  the 

tee.    The  lega-    same  will. 

attcsted'the^  ex-  By  the  will,  dated  the  6th  of  July,  1821,  the  testatrix 
"^^^^fl^  devised  unto  Edward  Hawkins  copyhold  hereditaments, 
Tiaee  sold  to  a    held  of  the  manor  of  Gillingham  in  Dorsetshire,  to  hold 

pnrcnaser  for 

the  ftui  vaine  the  same  unto  the  said  Edward  Hawkins  and  his  assigns 
bothyrties'  ^^^  ^^^  ^^\  ^^^  iroTd  and  immediately  after  his  decease, 
treating  the  le-    g^^  dcviscd  and  bequeathed  the  same  hereditaments  unto 

gacy  as  void,  ^ 

and  not  notie-  her  nephew,  the  defendant  Joseph  Edgar,  to  hold  the  same 

conveyance.  to  him, his  heirs,  and  assigns,  forever,  "but  subject  to  the 

S^m^^'  payment  of  the  sum  of  4001,"  within  three  years  firom  the 

^^'■■-Heid^  time  of  the  decease  of  the  said  Edward  Hawkins,  unto 

that  the  legatee      •  .  .  . 

had  no  reme-      the  testatrix's  niece  Elizabeth  Dowding,  her  executors,  ad- 

a^stX^de-    ministrators,  or  assigns ;  and  she  appointed  Elizabeth  Dow- 

fr^hSJ*^^*^'  ding  and  Joseph  Edgar  her  executrix  and  executor. 

sonaiiy,  the  The  wiU  was  attested  by  three  witnesses,  one  of  them 

legacy.  ^     '     being  the  husband  of  the  legatee  Elizabeth  Dowding;  it 

was  admitted  that  he  had  attested  the  will  at  the  request 

of  the  devisee  Joseph  Edgar.    Joseph  Edgar  alone  proved 

the  will. 

Joseph  Edgar  purchased  the  estate  of  Edward  Hawkins, 
the  tenant  for  life,  for  160t;  and  he  paid  115/.  to  the  tes- 
tatrix's customary  heir,  John  Ryall,  in  respect  of  any 
estate  which  the  latter  might  have  by  reason  of  the  attes- 
tation of  the  will  by  Mrs.  Dowding's  husband,  which  was 
supposed  to  affect  its  validity.  These  purchases  were  com- 
pleted by  John  Ryall  and  Edward  Hawkins  (the  former  of 
whom  was  described  in  the  surrender  as  claiming  some  in- 
terest as  heir,)  surrendering  the  copyhold  hereditaments  to 
Joseph  Edgar  and  his  heirs. 
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Joseph  Edgar  was  thereupon  admitted  tenant  in  fee.  1849. 

In  January,  1829,  Joseph  Edgar  sold  the  copyhold  here- 
ditaments to  Louis  George  Saint  Lo  for  6002.,  no  deduction 
or  abatement  being  made  of  or  from  the  purchase-money 
on  account  of  the  copyhold  hereditaments  being  charged 
with  the  legacy  of  400/.  It  was  no  part  of  the  agreement 
that  the  purchaser  should  take  upon  himself  the  payment 
of  the  4002.,  or  that  the  copyhold  hereditaments  should  re- 
main charged  with  the  legacy,  the  solicitors  for  the  vendor 
and  purchaser  concurring,  at  the  time  of  the  sale,  in  the 
opinion,  that  the  copyholds  were  not  well  charged  with 
the  4002.  It  was  stated,  by  the  answer  of  the  devisee, 
that  the  600i  purchase-money  had  been  applied  in  pay- 
ment of  the  testatrix's  debts. 

The  purchaser,  Mr.  Saint  Lo,  afterwards  sold  the  pro- 
perty to  Mr.  Edward  Burridge  and  Mr.  Richard  Downs, 
the  latter  of  whom  subsequently  purchased  the  share  of 
the  former. 

On  the  26th  of  April,  1844,  Edward  Hawkins  died. 

Afterwards,  the  legatee  Elizabeth  Dowding  died,  having 
appointed  the  plaintiff  her  executor. 

The  bill  prayed,  that  Joseph  Edgar  and  Richard  Downs 
might  be  declared  liable  to  pay  what  should  be  found  due 
in  respect  of  the  legacy  of  4002.,  and  interest  from  the 
26th  of  April,  1847,  and  might  be  ordered  to  pay  the  same; 
and  that  the  amount  might  be  declared  to  be  a  charge  on 
the  copyholds;  and  that  the  copyholds  might  be  sold. 

The  defendant  Joseph  Edgar,  by  his  answer,  submitted 
that  he  was  not  liable  to  pay  the  4002.,  inasmuch  as  he 
was  not,  on  the  26th  of  April,  1847,  and  had  never  since 
been,  and  was  not  then  seised  or  possessed  of  the  estate; 
and  he  further  alleged,  that  the  plaintiff  had  received  the 
legacy  from  the  defendant  Downs,  the  purchaser  of  the 
estate. 

The  defendant  Downs's  answer  (which  was  not  replied 
LL  2 
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^^^•^      to)  denied  notice  of  the  charge,  and  admitted  that  he  had 
refused  to  pay,  and  had  not  paid,  the  legacy. 

In  support  of  the  allegation  in  the  answer  of  the  de- 
fendant Edgar,  a  witness  named  Thomas  Dowding  deposed 
that  Downs  had,  through  his  solicitors,  paid  the  iOOl.  to 
the  plaintiff;  and  that  a  deed  was  executed  on  the  occa 
sion  releasing  the  charge,  as  the  deponent  (who  was  the 
attesting  witness  to  it)  understood. 

Mr.  Wigram  and  Mr.  Shapter  opened  the  cause  on  be- 
half of  the  plaintiff;  and,  among  the  evidence,  they  ten- 
dered the  deed  of  release  mentioned  in  Thomas  Dowding's 
deposition,  with  his  affidavit  as  the  attesting  witness.  The 
plaintiff's  object  in  producing  this  deed,  which  was  dated 
4th  of  January,  1 848,  was  to  shew,  by  its  recitals,  that  the 
solicitors  of  Downs  had  paid  the  money  to  the  plaintiff 
on  their  own  account,  and  not  in  satisfaction  of  or  so  as 
to  extinguish  the  charge,  but  upon  the  terms  that  they, 
the  solicitors,  might  proceed  against  Edgar  in  the  name 
of  the  plaintiff,  in  order  that  what  should  be  recovered 
should  be  applied  to  repay  them  what  they  had  paid  to  the 
plaintiff,  and  that  any  surplus  should  be  applied  to  the 
plaintiff's  own  use. 

Mr.  Russell  and  Mr.  Berrey  objected  to  the  reception  of 
this  evidence,  as  not  bearing  upon  any  question  put  in 
issue  by  the  bill. 

The  Vicb-Chanobllor  reserved  the  point 

Mr.  Wigram  and  Mr.  Shapter, — In  the  first  place,  it 
was  a  mistake  to  suppose  that  the  will  or  the  legacy 
was  invalid:   Emanuel  v.  Constable  (a),  Foster  v.  Ban- 

(a)  3  Addama,  210;  3  Buss.  436. 
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bury  (a),  Doe  v.  MUU  (6),  Doe  v.  Danvere  (c),  Hatfield  v.        1649, 
Thorp  (d). 

The  words  of  the  will  rendered  the  defendant  Edgar 
personally  liable:  Doe  v.  8ndling(e).  And  this  personal 
remedy  is  consistent  with  the  remedy  against  the  land: 
Messenger  v.  Andrewe{f)j  Ayndey  v.  Wordsunyiih  (g). 

But  the  case  falls  completely  within  the  authority  of 
Newman  v.  Kent  (h\  where  a  testator  devised  copyholds  to 
one  brother  for  life,  with  remainder  to  another  brother  in 
fee,  subject  to  and  charged  with  the  payment  of  legacies 
within  six  months  after  the  remainder-man  came  into  pos- 
session. After  the  remainder-man  came  into  possession, 
he  sold,  and  one  of  the  unpaid  legatees  instituted  a  suit 
against  him,  the  purchaser,  and  a  mortgagee  from  the  pur- 
chaser. Sir  W.  Orant  there  said,  that  if  the  remainder- 
man had  sold,  and  obtained  the  money  as  if  no  legacy  had 
been  charged,  and  put  the  money  raised  into  his  pocket, 
he  ou^ht  ultimately  to  pay.  Sir  Wi  Orant  added,  that  if 
there  was  any  doubt  whether  or  not  the  remainder-man 
had  received  the  money,  there  might  be  an  inquiry  as  to 
that  fact;  but  that  it  would  be  the  grossest  injustice  to  let 
him  go  away  with  the  whole:  and  the  decree  was  for  pay- 
ment of  the  legacy,  interest,  and  costs  against  the  pur- 
chaser, and  a  decree  over  for  them  against  the  remainder- 
man. It  is  true,  that  the  bill  was  on  appeal  dismissed  as 
against  the  remainder-man ;  but  this  must  have  been  owing 
to  a  circumstance  not  appearing  upon  the  report  in  Meri- 
vale,  viz.,  that  the  remainder-man,  by  his  answer,  to  which 
no  replication  was  filed,  stated,  that  he  had  sold  subject 
to  the  legacy.  Therefore,  the  result  of  the  appeal  does  not 
affect  the  authority  of  the  propositions  laid  down  by  Sir 
W.  Orant 

(a)  3  Sim.  40.  (/)  4  Ruas.  478. 

{b)  1  Moo.  &  M.  288.  (^)  2  V.  &  B.  331. 

(c)   7  East,  299.  (h)  1  Mer.  240.  See  the  decree, 

(c^)  6  B.  &  AM.  589.  poet,  p.  510. 

{e)  5£aBt,87. 
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1849.  They  also  cited  AUomey-Oenerai  v.  Christ's  Ho9pital{a), 

Edwards  v.  Freeman  (5),  Evelyn  v.  Evelyn  (c),  Attorney-Ge- 
neral V.  Andrew  (d),  Lechmere  v.  Charlton  (e). 

Mr.  Rogers  appeared  for  the  purchaser. 

Mr.  Russell  and  Mr  Berrey,  for  the  defendant  Edgar, 
among  other  evidence,  read  the  deposition  as  to  the  4002. 
having  been  paid  to  the  plaintiff. 

Mr.  Wigram  then  insisted  on  the  deed  being  admitted 
in  evidence. 

Mr.  Russell  objected,  that  the  terms  of  the  deed  were  not 
in  issue. 

The  Vicb-Chakcellob  held,  that  the  deed  was  admis- 
sible as  part  of,  and  for  the  purpose  of  explaining,  the 
transaction. 

Mr.  Russell  proceeded  to  argue  the  general  question, 
and  contended,  that  in  Neunnan  v.  Kent  the  reversal  of 
Sir  W,  Grami's  decision  as  to  the  remainder-man  had  not 
been  shewn  to  have  proceeded  on  the  ground  su^ested. 

The  Vice-Chancellob. — Sir  W,  Grant,  if  we  are  to  trust 
the  report,  must  have  thought,  that  if  the  devisee  had 
fraudulently  concealed  the  existence  of  the  charge,  he 
would  have  been  liable.  I  am  not  satisfied  that  Lord 
Eldon  dissented  from  that  proposition. 

Mr.  Russell  and  Mr.  Berrey, — The  fact  of  there  having 
been  no  concealment  here  prevents  the  authority  from 
having  any  application  to  the  present  case.      Moreover, 


(a)  3  Bro.  C.  C.  165.  {d)  3  Ves.  633. 

(b)  2  P.  Wms.  435.  \e)  15  Ves.  103. 

(c)  2  P.  Wms.  659. 
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the  eyidence  shews,  that  the  legacy  has  been  paid,  and        1849. 
therefore  the  plaintiff  has  no  claim. 

Mr.  Wigram^  in  reply. — If  by  the  misconduct  of  the  de- 
fendant Edgar  the  legatee  has  been  deprived  of  her  charge 
upon  the  estate,  he  must  be  personally  liable  to  her  for  the 
amount 

The  Vicb-Chakcbllob. — If  he  fraudulently  concealed  the 
charge,  he  may  perhaps  be  liable;  but  is  it  the  same  thing, 
where  all  parties  were  aware  of  the  charge,  but  supposed 
it  to  be  a  nullity?  In  such  circumstances,  is  not  your  case 
merely  that  Mr.  Edgar  received  money  to  the  use  of  the 
legatee? 

Mr.  Wigram. — It  amounts  to  concealment,  if  the  charge 
is  not  noticed  in  the  conveyance.  It  is  very  possible,  that 
the  last  purchaser  may  have  relied  on  the  previous  inves- 
tigation of  the  title  and  made  no  inquiry,  and  had,  there- 
fore, no  notice  of  the  will;  and  if  Mr.  Edgar  conveyed  so  as 
to  enable  a  future  purchaser  to  avoid  notice  of  the  charge, 
he  must  be  liable.  Moreover,  the  will  makes  him  liable 
personally  by  its  very  terms.  As  to  the  alleged  payment, 
the  whole  of  the  evidence,  including  the  deed,  shews,  that, 
if  there  has  been  any,  it  has  been  by  way  merely  of  a  pur- 
chase of  a  part  of  the  charge,  with  liberty  to  use  the  ven- 
dor's name  in  enforcing  it — Wigg  v.  Wigg  (a)y  Ooodtitle 
V.  Maddem  (6),  and  Chitty  on  Contracts,  p.  447,  were  also 
referred  to. 

The  Vicb-Chahokllor: — 

I  have  considered,  as  I  wished  to  have  an  opportunity     July  idth. 
of  doing,  the  will  of  the  original  testatrix  in  this  cause,  the 
pleadings,  and  the  evidence,  including  the  deed  of  Janu- 

(a)  1  Atk.  362.  (b)  4  East,  496. 
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1849.  ary,  1848;  and  Mr.  Swanston  having  favoured  memth  his 
note  of  Lord  Eldons  observations  and  judgment  on  the 
appeal  in  Newman  v.  Kent^  I  have  read  that  also  atten- 
tively, as  well  as  his  order,  and  the  previous  decree  in  the 
Registrar's  Book. 

With  regard  to  the  construction  of  Mrs.  Butt's  will, 
worded  as  it  is,  I  am  not  aware  of  any  authority  of  which 
it  can  be  in  contravention  to  decide  as  I  do  decide,  that, 
though  it  charged  the  copyhold  estate  devised  to  the  de- 
fendant Mr.  Edgar  with  the  4002.  in  question,  it  did  not 
charge  him  personally  with  that  sum ;  and  that  his  accept- 
ance of  the  devise  did  not  render  him  personally  liable  to 
pay  it  to  Mrs.  Dowding  or  her  executor  when  the  appointed 
time  of  payment  arrived. 

I  may,  as  to  this  point,  refer  to  i)ennd.  MeUor  v.  Moor  (a) , 
Doe  d.  Briscoe  v.  Clarke  (b),  and  Roe  v.  Law  (c),  adding, 
that  I  read  the  word  "  subject "  in  the  gift  in  question,  as 
connected  and  agreeing  with  the  word  "  hereditaments." 
Whether,  if  "  subject "  were  read  as  connected  and  agree- 
ing with  "  my  said  nephew,  his  heirs  and  assigns,"  it  would 
make  any  difference,  I  give  no  opinion. 

I  have  next  thought  it  right  to  form  a  judgment  on  the 
question,  whether,  from  the  materials  before  me,  it  is,  as 
between  the  plaintiff  and  Mr.  Edgar,  to  be  collected  or  in- 
ferred, that,  assuming  the  400l  never  to  have  been  wholly 
or  in  part  satisfied  to  Mrs.  Dowding  or  her  executor,  the 
devised  copyhold  estate  has  continued  and  remains,  or,  if 
not  discharged  by  Mrs.  Dowding  or  her  executor,  would 
have  continued  and  yet  remains  liable,  in  her  or  his  favour, 
to  that  sum.  And  I  have  come  to  the  conclusion  that  it 
is  to  be  so  collected  or  inferred;  for  whatever  may  be  the 
effect  of  the  pleadings  between  the  plaintiff  and  the  de- 
fendant Mr.  Downs, — whatever  may  have  taken  place  be- 

(a)  5  T.  R  658 ;  1  B.  &  P.  558 ;  (c)  3  M.  &  Selw.  525.   And  see 

2  B.  &  P.  247;  7  Bro.  P.  C.  607.       Andretff  v.  Southoim,    5  T.  R. 
(6)  2  B.  &  P.  N.  R.  343.  292. 
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tween  them,  I  have  found  it  impossible  to  believe,  and  1849. 
impossible,  as  between  the  plaintiff  and  Mr.  Edgar,  to 
say,  that  Mr.  Saint  Lo  or  Mr.  Edward  Burridge  was,  or  that 
Mr.  Downs  is,  a  purchaser  without  notice  of  Mrs.  Butt's 
will  I  have  then  had  to  ask  mysielf,  whether  (subject 
or  not  subject  to  the  postponement  prescribed  by  her  of 
the  payment  of  the  4002L)  it  is  proved,  or  probable,  or 
ought  to  be  taken,  that  the  purchase-money  paid  by  Mr. 
Saint  Lo  was  wholly  or  to  any  extent  received  by  the 
defendant  Mr.  Edgar  for  the  use  of  Mrs.  Dowding,  or  as  a 
trustee  for  her;  and  I  have  been  unable  to  answer  that 
question  in  the  affirmative.  I  believe  the  whole  trans- 
action between  Mr.  Edgar  and  Mr.  Saint  Lo  to  have  been 
conducted  and  completed,  though  with  notice  of  the  exist- 
ence and  contents  of  the  will  on  both  sides,  yet  without 
any  intention  upon  the  part  of  the  former  to  recognise  the 
400^  as  a  charge  on  the  estate  or  purchase-money,  or  to 
apply  or  hold  any  part  of  the  purchase-money  to  her  use; 
and  without  any  idea  on  the  part  of  Mr.  Saint  Lo,  either 
that  he  or  Mr.  Edgar  held  or  would  hold  the  estate  incum- 
bered with  the  charge,  or  that  Mrs.  Dowding  had  any  en- 
forceable claim  in  respect  of  it. 

Did  Mr.  Edgar,  in  selling  the  estate  to  Mr.  Saint  Lo, 
commit  any  fraud  on  Mrs.  Dowding,  or  any  wrong  towards 
her?  I  cannot  say  that  he  did ;  nor  is  it  clear  to  me,  that, 
upon  the  footing  of  having  to  account  to  her  at  some  time 
for  two-thirds  of  the  purchase-money,  he  would  have  sold 
or  been  willing  to  sell  at  all. 

Whether,  assuming  or  not  assuming  the  correctness  of 
the  report  of  Newman  v.  Kent,  contained  ex  relatione  in 
one  of  Mr.  Merivale's  volumes,  I  am  not  satisfied  that  I 
am  differing  from  the  great  authority  of  Sir  W,  Grant, 
when  I  say,  that  under  a  will,  and  in  circumstances  such 
as  those  before  me,  Mrs.  Dowding,  in  my  opinion,  had  not 
a  right  of  election  between  the  estate  and  Mr.  Edgar  after 
the  sale,  or  to  hold  both  simultaneously  liable  to  her. 
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ifl49.  Certainly,  moreover,  I  am  not  convinced,  that,  supposing 
Mr.  Downs  or  the  estate  not  discharged  by  Mr&  Dowding 
or  by  the  plaintiff  s  act,  Mr.  Downs  could  caU  on  Mr.  Ed- 
gar in  this  or  any  other  suit  to  pay  the  400^.  as  between 
them,  or  to  indemnify  Mr.  Downs  against  the  charge, 
there  having  been,  so  far  as  I  am  aware,  no  fraud  com- 
mitted upon  Mr.  Saint  Lo  by  Mr.  Edgar. 

To  these  considerations  being  added  the  abandonment, 
I  suppose  the  unavoidable  abandonment,  of  the  case  as 
against  3Ir.  Downs  by  the  plaintiff's  counsel  at  the  bar 
(though  the  bill  expressly  seeks  to  charge  both  defen- 
dants), and  the  transaction  of  January,  1848,  (I  mean,  of 
course,  the  deed  proved  on  the  plaintiff's  behalf,  and  the 
payment  made  in  that  month),  a  transaction  as  to  which 
the  bill,  is,  I  believe,  wholly  silent,  but  which  shews  that 
persons  who  are  truly  and  substantially  plaintiffs,  that 
those  who  are  truly  and  substantially  the  only  plaintiffs 
in  this  singularly  circumstanced  cause,  are  not  parties  to 
it,  I  do  not  think  that  I  can  with  propriety  take  any 
other  course  than  to  dismiss  the  bill,  without  prejudice  to 
another  suit  The  dismissal  to  be,  as  against  the  defend- 
ant Edgar,  with  costs  not  exceeding  51,  which  I  give,  be- 
cause of  the  difference  between  the  bill  originally  and  the 
bill  in  its  present  state;  and  to  be,  as  against  the  other 
defendant,  with  costs  generally,  because  of  there  being,  as 
I  understand,  no  replication  to  his  answer,  and  because 
of  the  abandonment  of  the  case  against  him  at  the  bar  (a). 


(a)  The  following  are  the  extracts  from  the  Registrar's  Book  of  the 
case  of  Newman  v.  Kenl : — 

M«ter  ofthSilB.}  "  ^^y'  '"^^  l-^  I>«««"^''  1«1»- 

**  Between  William  Newman,  &c.      .    PIainti£&. 
Thomas  Kent,  &c.    .    .    .    Defendants. 

"  1 1  IS  Honor  dotli  Order  aud  Decree,  that  it  be  referred  to  Mr.  Je- 
kyll,  one  of  the  Masters  of  this  Court,  to  compute  interest  on  the 
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legacy  of  IM^  at  the  rate  of  4/.  per  cent,  per  annum,  firom  the  end  of         1849. 
six  months  after  the  death  of  Richard  Kent,  and  to  tax  the  plaintifb*       *     v     ^ 
costs  of  this  soit:  And  the  defendants,  Benjamin  Tilstone,  John  Field,       Jilx^^ad 
James  Yallanoe,  Robert  Ackerson,  the  purchasers,  and  Susannah         Edoas. 
Wood,  the  mortgagee,  hj  their  counsel  undertaking  to  paj  to  the 
plaintiff  such  legacy,  interest^  and  cash.  It  is  ordered,  that  they  do 
pay  the  same  accordingly:  And  it  is  ordered,  that  the  said  Master  do 
inquire  whether  the  prices  fixed  on  the  sale  of  the  estate  of  the  defend- 
ant Thomas  Kent^  were  paid  on  the  principle  that  the  estate  was  sub- 
ject to  the  mortgage  of  1502.  in  fiivour  of  the  plaintiff  Elizabeth,  to 
be  paid  by  the  purchasers  over  and  above  the  prices  so  fixed;  And  for 
the  better  discovery  thereof^  the  parties  are  to  produce  before  the 
said  Master,  upon  oath,  all  books,  papers,  and  writings  in  their  cus- 
tody or  power  relating  thereto,  and  are  to  be  examined  upon  interro- 
gatories, as  the  said  Master  shall  direct:  And  his  Honor  doth  reserve 
the  consideration  of  the  costs  of  the  said  inquiry,  and  of  all  further 
directions,  until  after  the  said  Master  shall  have  made  his  report: 
And  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court,  as 
there  shall  be  occasion."— B.  1816,  fol.  32S. 


"  Lord  Chancellor.  "  Friday,  the  10th  July,  1818. 

^  Between  William  'Sewuas,  &c    .    .    Plaintifb. 
Thomas  Kient,  &c.      ...    Defendants. 

ll  IS  Lordship  doth  Order,  that  the  decree  made  on  the  hearing  of 
this  cause,  on  the  Ist  day  of  December,  1815,  be  varied;  And  it  is  or- 
dered, that  the  plaintiffs'  bill  do  stand  dismissed  out  of  this  Court 
against  the  defendant  Thomas  Kent,  with  costs,  to  be  taxed  by  Mr. 
Jekyll,  one  of  the  Masters  of  this  Court :  And  it  is  ordered,  that  such 
costs,  up  to  the  hearing,  be  paid  by  the  plaintiffs;  but  this  is  to  be  with- 
out prejudice  to  any  suit  the  other  defendants,  Benjamin  Tilston, 
John  Field,  James  Vallance,  Robert  Acherson,  and  Susannah  Wood, 
may  think  fit  to  institute  against  the  said  defendant  Thomas  Kent: 
And  it  is  ordered,  that  the  defendants  Bei^amin  Tilston,  John  Field, 
James  Vallance,  Robert  Acherson,  and  Susannah  Wood,  the  pur- 
chasers, do  pay  unto  the  defendant  Thomas  Kent  his  costs  of  this 
suit  subsequent  to  the  said  decree :  And  it  is  ordered,  that  the  sum  of 
10^.,  deposited  with  the  Registrar  on  setting  down  this  cause  to  be 
heard  on  the  said  petition  of  appeal,  be  paid  to  the  defendant  Thomas 
Kent."--B.  1817,  fol.  868. 


512 


CASEtf   IN   CUANCEBT. 


1849. 


23f^. 
Where  a  suit 
wu  instituted 
for  the  delivery 
up  of  a  cheque 
given  as  part 
of  the  consider- 
ation  for  a  pur- 
chase, whicn 
was  alleged  to 
hare  been  re- 
scinded, and  it 
appeared  that 
the  cheque  was 
post-dated  and 
not  stamped, 
the  Court,  on 
that  ground,  re- 
fused to  inter- 
fere. 

Under  the 
law  of  evidence 
before  14  &  15 
Vict  c  99,  a 
defendant  could 
not  have  been 
examined  as  a 
witness  for  a 
codefendant  in 
precisely  the 
same  interest 


Cabrington  v.  Pell. 

A  HIS  was  a  suit  for  the  delivery  up  of  a  cheque  for 
70Z.,  under  the  following  circumstances,  as  alleged  by  the 
bill 

In  1846,  Mr.  Pell,  one  of  the  defendants,  an  attorney 
at  Welford,  in  Northamptonshire,  had  a  black  horse,  which 
he  agreed  to  exchange  with  the  plaintiff,  a  London  horse 
dealer,  for  a  chestnut  horse  and  702.  At  the  time  of  the 
bargain,  the  plaintiff  had  not  sufficient  funds  at  his  bank- 
ers to  meet  the  payment,  but  expected,  as  he  alleged,  to 
have  sufficient  in  a  few  days.  He,  however,  delivered  the 
chestnut  horse  to  Mr.  Pell,  together  with  a  cheque  for  the 
70Z.,  dated  some  days  subsequently  The  cheque  on  being 
presented  was  dishonoured.  The  defendant  Pell  retained 
his  black  horse,  and  in  effect,  as  was  alleged  by  the  bill,  re- 
scinded the  contract,  using  the  black  horse  for  hunting  and 
otherwise  in  all  respects  as  his  own,  but  kept  nevertheless 
the  cheque  and  the  chestnut  horse.  More  than  two  years 
afterwards,  Mr.  Pell  sold  the  black  horse.  He  also  sold 
the  chestnut  horse  for  402.,  and  parted  with  the  cheque  to 
a  Mr.  Jackson,  the  other  defendant. 

'  In  February,  1848,  Mr.  Jackson  brought  an  action  upon 
the  cheque  against  the  plaintiff  in  equity,  the  defendant 
Pell  acting  as  the  attorney  for  Jackson  in  the  action. 

The  present  suit  was  then  instituted  to  have  the  cheque 
delivered  up. 


Mr.  Wigram  and  Mr.  Bagshawe  were  for  the  plaintiff. 

The  Vice-Chancblloe  asked  if  it  appeared  upon  the 
pleadings  that  the  cheque  was  post  dated. 


Mr.  Wigram  and  Mr.  Bagsliawe, — It  appears   on   the 
pleadings;  but  no  defence  is  made  on  the  ground  of  there 
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having  been  any  fraud  on  the  revenue  laws.  The  only 
issue  raised  upon  the  pleadings  is,  whether  the  contract 
was  rescinded  or  not  The  defence  is,  that  it  was  not ;  and 
that  the  defendant  Pell  had  a  lien  upon  the  black  horse 
for  the  purchase  money,  which  was  agreed  to  be  paid  in 
addition  to  the  chestnut  horse,  and  had  a  right  to  avail 
himself  also  of  the  cheque,  so  far  as  it  would  extend.  It 
is  nowhere  alleged,  that  the  cheque  was  not  stamped. 
Where  a  document  is  valid  upon  the  face  of  it,  the  Court 
may  order  it  to  be  delivered  up,  although  it  may  be  legally 
invalid.  It  does  not  even  now  appear,  that  the  cheque 
is  not  properly  stamped.  And  the  question  of  its  being 
stamped  or  not,  is  immaterial  upon  the  present  issue.  An 
omission  to  comply  with  the  stamp  laws  is  not  malum  in 
se.  It  prevents  a  document  from  being  put  in  evidence, 
and,  in  some  instances,  subjects  the  person  omitting  to 
stamp  a  particular  instrument  to  a  pecuniary  penalty.  But 
that  it  is  not  considered  an  offence,  is  clear  from  the  prac- 
tice of  allowing  documents  to  be  stamped  and  the  penalty 
paid. — ^They  cited  Brown  v.  Dtmcan  (a). 

Mr.  Molina  and  Mr.  Roaimrgh,  for  the  defendant  Jack- 
son, tendered  in  evidence  the  deposition  of  the  defendant 
Pell. 

Mr.  Wigrma  and  Mr.  Bagshaive  objected,  on  the  ground 
of  interest,  and  cited  Monday  v.  Ouyer  (6). 

Mr.  Matins  contended,  that  nothing  had  been  decided  in 
Monday  v.  Ouyer,  except  that  the  Vice-Chancellor  would 
not  be  the  first  to  admit  the  evidence  of  a  defendant  in 
favour  of  a  codefendant  having  exactly  the  same  interest. 
Wood  V.  Rowdiffe  (c),  was  a  decision  in  favour  of  the  ad- 
missibility of  the  evidence  in  the  present  case. 

(a)  10  B.  &  C.  93.  (h)  1  T>e  G.  &  S.  182. ' 

(c)  6  Hare,  183;  see  ante,  p.  340.  ^ 
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1849.  The  Vics-Chakcellor  said,  that  the  defendant  Jackson 

could  only  be  considered  as  the  agent  of  the  defendant 
Pell,  and  could  not  use  the  defendant  Pell's  evidence.  His 
Honor  did  not  think  Wood  v.  Rowdiffe  at  variance  with 
Monday  v.  Ouyer,  and  saw  no  reason  for  departing  from 
the  latter  decision. 

Mr.  Matins  and  Mr.  Roaimrgh  contended,  that  as  the 
plaintiffs  have  not  attempted  to  put  the  cheque  in  evi- 
dence, their  case  was  unsupported.  The  defendant  Jack- 
son was  ready  to  produce  the  cheque,  and  now  offered  to 
do  so. 

Mr.  Wigram  objected  to  its  being  put  in  evidence,  for 
the  purpose  of  shewing  that  it  was  unstamped ;  he  con- 
tended that  it  either  must  be  rejected,  or,  if  admitted, 
must  be  considered  as  properly  stamped. 

The  Vice-Chakoellor  said,  that  as  it  was  tendered  in 
evidence,  and  objected  to,  the  Court  must  look  at  it;  and 
after  some  discussion  it  was  handed  up  to  his  Honor,  who 
said,  that  he  could  take  notice  of  the  examiner's  signature, 
and  of  the  fact  of  its  having  been  tendered  in  evidence, 
and  that  it  was  unstamped. 

Mr.  Russell  and  Mr.  T,  H  Terrdl,  for  the  defendant  Pell, 
contended,  that  there  was  no  equity  in  the  case  made  by 
the  bill  All  that  was  thereby  alleged  would  afford  a  legal 
defence  to  an  action.     They  cited  Pearce  v.  Oray  (a). 

Mr.  Wigram,  in  reply. — With  regard  to  the  question  re- 
specting the  stamp,  if  the  cheque  is  to  be  considered  as 
being  put  in  evidence  by  the  defendant,  and  not  objected 
to  by  the  plaintiff,  it  is  not  the  practice  of  the  Court  of 
itself  to  raise  any  objection  from  the  want  of  a  stamp.     If, 

(a)  2  Y.  &  C.  0.  C.  322. 
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on  the  other  hand,  the  cheque  is  rejected,  then  there  is  no        1849. 
evidence  of  the  want  of  a  stamp.     With  regard  to  there 
being  a  defence  at  law,  it  is  the  constant  course  of  the 
Crourt  to  order  usurious  securities  to  be  delivered  up,  al- 
though usury  would  be  a  good  defence  at  law. 

The  Vice-Chancbllob: — 

In  this  case,  before  deciding  on  the  admissibility  of  Mr. 
Pell's  evidence,  I  thought  it  right  to  hear  the  evidence 
read  provisionally. 

I  afterwards  held,  that  it  ought  to  be  rejected;  and  it 
may  not  be  useless  to  the  parties  for  me  to  say,  that  my 
conclusion  would  have  been  the  same  upon  all  points  if  I 
had  received  the  evidence  of  Mr.  Pell. 

What  I  might  have  thought  it  right  to  do,  if  the  cheque 
in  question  had  been  stamped,  it  is  not  necessary  for  me 
to  say,  for  it  is  not  stamped.  In  point  of  law  it  required 
a  stamp  to  render  it  valid;  and  I  consider  it  to  be  an  in- 
strument of  such  a  description  that  it  cannot  now  be 
stamped. 

On  this  ground,  and  without  entering  into  the  questions 
of  fact  in  dispute  between  the  parties,  I  dismiss  the  bill, 
without  prejudice  to  an  action  being  brought,  and  without 
costs  of  any  kind  on  either  side. 
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Jt^y  6«A  <t  WaTTEEU  V.  BiLLAM. 

18M.        rn 
A  plaintiff  rasi-    -i-  HIS  was  a  motioD  that  the  plaintiff  might  be  ordered 


S'aSS^to     to  give  security  for  costs. 

rMtrain  an  ac-        In  the  bill,  the  plaintiff  was  described  as  "  of  Brussels, 

tion  brought         •     t»  i   •  i  •  • 

against  him  by  in  Belgium,  but  now  sojourning  at  No.  1 8,  Salisbuiy-square, 

in^equity,  will  Flect-strect,  London,  contractor  for  public  works." 
toii^^^^y       The  bill  alleged,  that  the  plaintiff  had  accepted  three 

**^*^  .  bills  of  exchange  for  the  defendant's  accommodation;  and 

Adenmdant*!     . 

right  to  call  for    that,  on  the  I4th  of  February,  1849,  the  defendant  caused 
cMtB^ where       ^he  plaintiff  to  be  arrested  in  respect  of  these  bills  of  ex- 
Sit  of^l^w  ^^^^8®-    ^**  *^®  plaintiff  continued  in  Whitecross-street 
diction,  i»  not     Prison  until  the  27th  of  February,  1849;  that,  under  du- 
by  hii  demur-     x^ss,  he  gave  eleven  bills  of  exchange  for  sums  of  money 
bSSre  1^^    amounting  together  to  187t  16*.  lOd;  and  that  he  also  ex- 
ecuted on  that  day  an  agreement^  which  was  set  out  in 
the  bill;  and  that  he  paid  on  the  same  day  to  the  defend- 
ant two  sums  of  302.  and  102.     The  bill  allied  that  the 
plaintiff  was  not,  either  on  the  27th  of  February  or  then, 
indebted  to  the  defendant    The  bill  prayed  an  account  of 
the  transactions,  and  the  payment  of  the  balance;  that  the 
three  bills  of  exchange  might  be  cancelled,  that  the  agree- 
ment might  be  declared  void,  and  that  the  defendant  might 
be  restrained  from  negotiating  the  eleven  bills  of  exchange, 
and  from  commencing  any  action  at  law  in  respect  of  these 
bills,  and  from  availing  himself  of  a  Judge's  order  men- 
tioned in  the  bill. 

An  injunction  had  been  obtained  by  the  plaintiff,  re- 
straining the  negotiation  of  the  eleven  bills.  The  defend- 
ant then  demurred,  and  the  plaintiff  amended  The  de- 
fendant again  demurred,  and  the  demurrer  was  overruled, 
and  six  weeks  given  to  answer. 

The  present  motion  was  supported  by  affidavits,  from 
which  it  appeared,  that  the  plaintiff  had  left  England  on 
the  10th  of  March,  to  return  to  Brussels,  his  then  place 
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of  residence;  but,  that  he  had  subsequently  removed  to        I849. 
Paris,  where  he  was  residing  with  his  family;  and  that  the 
above  facts  were  not  known  to  the  defendant  until  the  29th 
of  Jona 

Mr.  Saunders  moved  that  the  plaintiff  in  equity  might 
be  ordered  to  give  security  for  costs. 

Mr.  Schomberg,  for  the  plaintiff  in  equity,  submitted, 
that  the  defendant  had  waived  all  right  to  security  for 
costs,  by  the  proceedings  taken  in  the  cause.  He  also  con- 
tended, that  the  suit  ought  to  be  treated  as  a  cross  suit,  in 
the  nature  of  a  defence  to  the  action  brought  against  the 
plaintiff  by  the  defendant 

The  following  cases  were  cited:  Sloggett  v.  Viant{a\ 
Vincent  v.  Hunter  (6),  and  Despres  v.  Mitchell  (c). 

The  Vioe-Chancellob  thought  that  there  had  been  no 
waiver  of  the  right  to  require  security  for  costs ;  but  directed 
inquiry  to  be  made  by  the  Registrar  as  to  the  practice  in 
cases  where  a  defendant  at  law  files  a  bill  in  equity  to 
restrain  an  action. 

It  appeared  that  the  officers  of  the  Court  differed  on  the     July  18M. 
point:  one  of  the  Registrars  and  Mr.  Berrey  being  of  opin- 
ion, that,  in  this  case,  the  defendant  was  not  entitled  to 
security  for  costs;  but  that  all  the  other  Registrars  were 
of  a  different  opinion. 

The  Yioe-Chakoellob  said,  he  had  had  the  advantage 
of  obtaining  the  opinions  of  the  Master  of  the  Rolls  and 
of  Sir  James  Wigram  on  the  question,  and  they  took  the 
same  view  as  the  Registrar  with  yrhomMr.  Berrey  concurred; 
and  that,  his  own  view  being  the  same,  the  motion  must 
be  refused,  but  without  costs. 

(a)  13  Sim,  187.  (h)  5  Hax6,  320.  (c)  6  Madd.  87. 

VOL.  III.  MM  D.  0.  a 
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July  9&th  &  EyTON  V.  MOSTYN. 

30M.  ifk/r 

A  bill  seeking    ItAR.  TERRELL,  for  the  plaintiff,  moved  that  the  com- 

tostoypro^"  mon  injunction,  which  had  been  obtained  for  want  of  an 
cccdings  at  law,  answer  to  an  amended  bill,  to  restrain  the  defendant  from 

was  duly  an- 

•wered,  with-      proceeding  at  law  against  the  plaintiff,  might  be  extended 

out  any  injuno-     .        .        -   •   i 
tion  haring  tO  Stay  trial, 

been  obtained 

bSifu^SlL       ^^-  ^^H  for  the  defendant,  objected,  that  the  com- 

un^ded^and     mon  injunction  had  been  irregularly  obtained,  and  op- 
defendant  wai  1    1  .  "TT      1 
■erred  with       posed  the  motion.     He  also  supported  a  cross  motion  on 

pearwd m-^   behalf  of  the  defendant,  that  the  common  injunction  ob- 

Sto  ^  *^^y  tained  by  the  plaintiff  might  be  dissolved  with  costs  for 

day  on  which     irregularity. 

the  eiffht  days  °  "^ 

of  Se  ■ubnowaa  After  Bome  question  between  the  counsel  as  to  which 
*fP";^»  ™ .      motion  should  be  heard  first,  the  Court  determined  that 

plaintiff  obtain-  ' 

ed,  ai  of  course,  both  motions  should  be  discussed  at  once  as  a  motion  and 

the  common  in- 
junction ibr        cross  motion, 
want  of  appear- 

Sda^^of  Se  ^*  *^®  conclusion  of  the  argument  on  the  two  motions, 
truth  of  the  it  was  arranged  that  a  statement  of  the  facts  should  be 
on  the  aiiega-  settled  by  counsel,  for  the  opinion  of  the  Registrars  and 
dSntit!'b:ing  Clerks  of  Records  and  Writs. 

served  with  sub-  Qn  the  plaintiff  consenting  that  the  order  extending  the 
and  answer  the  common  injunction  should  be  discharged,  in  the  event  of 
Ldnotappew-  the  Order  for  the  common  injunction  being  discharged 
t^tn.  ^^^^^^  by  the  Court- 

for  so  doing  had 

expired.   The        Tj^g  Vicb-Chancellor  Ordered  that  the  common  injunc- 

wnt  of  injunc-       ^  ^  •' 

tion  was  sealed   tion  should  be  extended  to  stay  trial 

on  the  same 

mOTTiin^f*ihe        "^^^  following  Statement  of  the  facts,  agreed  on  by  the 

same  day  the 

defendant  entered  his  appearance,  but  did  not  serre  notice  thereof  on  the  plaintiff^s  solicitor.  On  a 
motion  by  the  plaintiff  to  extend  the  injunction  to  stay  trial,  and  on  a  cross  motion  by  the  defendant 
to  dissolve  it: — Held^  that  the  injunction  had  priority  oyer  the  appearance,  and  that  the  injunction 
so  obtained  as  of  course  for  want  of  answer  to  the  amended  bill  was  regular,  and  the  common  in- 
junction to  stay  trial  was  extended. 


CASBS    IN   CHANCERY.  519 

plaintiff  and  the  defendant  with  reference  to  the  orders         1849. 
and  case  relied  on  by  counsel  in  the  argument,  was  then 
submitted  for  the  opinion  of  the  Registrars  and  Clerks  of 
Records  and  Writs. 

In  this  cause  the  plaintiff  filed  his  bill,  praying  for  an 
injunction  for  stay  of  the  defendant's  proceedings  at  law. 

The  defendant  appeared  and  filed  an  answer,  and  fur- 
ther answer,  without  being  in  default. 

Plaintiff  then  amended  his  bill,  and  served  subpoena  for 
defendant  to  appear  and  answer  the  amended  bill 

On  the  20th  day  of  Jiily,  being  the  day  following  the 
expiration  of  the  eight  days  from  service  of  the  subpoena, 
plaintiff  obtained,  as  of  course,  the  common  injunction 
for  want  of  appearance,  without  any  affidavit  of  the  truth 
of  the  amendments,  on  the  allegation  "that  the  defend- 
ant, being  served  with  subpoena  to  appear  and  to  an- 
swer the  plaintiff's  bill,  hath  not  appeared  thereto,  although 
his  time  for  so  doing  is  expired." 

On  the  morning  of  the  same  day  the  defendant  entered 
his  appearance,  but  did  not  serve  notice  thereof  on  plain- 
tiffs solicitor. 

The  injunction  was  sealed  on  the  same  day. 

The  question  of  the  regularity  of  the  injunction  comes 
before  the  Court  on  a  motion  by  plaintiff  to  extend  it  to 
stay  trial,  and  a  cross  motion  by  defendant  to  dissolve  the 
injunction  for  irregularity,  with  costs. 

His  Honor  the  Vice-Chancellor  Knight  Bruce  requests 
the  Registrars  and  Clerks  of  Records  and  Writs,  to  certify 
to  him  their  opinion  on  the  following  points:— 

First.  Whether,  the  injunction  having  been  obtained  and 
the  defendant's  appearance  entered  on  the  same  morning, 
the  injunction  or  the  appearance  have  priority? 

Secondly.  If  the  injunction  have  priority,  whether  the 
plaintiff,  having  amended  after  answer,  be  entitled  to  au 
injunction  as  of  course  on  default  of  appearance  to  the 

M  M  2 
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1849.  amended  bill,  without  affidavit  of  the  truth  of  the  amend- 
ments, either  under  the  General  Orders,  or  under  the  old 
practice  as  it  existed  prior  to  the  3rd  Order  of  the  9th  of 
May,  1839? 

The  Orders  cited  as  applicable  were — ^the  3rd  Order, 
9th  of  May,  1 839 ;  the  36th  Article,  16th  Order,  May,  1845 ; 
the  59th  of  the  same  Orders ;  the  3rd  Article,  16th  of  the 
same  Orders. 

The  cases  cited  were  James  v.  Daumes  (a)  and  the  cases 
therein  cited,  Vipan  v.  Mortlock  (b),  StcUham  v.  Hughes  (c), 
Brooks  V.  Purton  (d). 

On  this  statement  nine  Registrars  returned  the  following 
certificate: — 

"  We  the  undersigned  Registrars  of  the  Court  of  Chan- 
cery beg  respectfully  to  give  the  following  answer  to  your 
Honor  on  the  points  submitted  for  our  consideration. 

"  First.  On  the  first  point  we  are  clearly  of  opinion  that 
the  injunction  takes  priority  of  the  appearance.  In  order  to 
prevent  the  plaintiff  from  obtaining  an  injunction,  the  de- 
fendant was  bound  to  appear  within  eight  days  from  the 
service  of  the  subpoena;  and  not  having  appeared  until  the 
ninth  day,  after  he  was  in  default,  his  appearance  does  not 
invalidate  the  plaintiff's  order  for  the  injunction  obtained 
the  same  morning.  It  is  stated  also,  that  notice  of  the 
appearance  has  never  been  served  on  the  plaintiff's  soli- 
citor. By  the  23rd  Order  of  the  26th  of  October,  1842, 
this  should  have  been  done  on  the  same  day. 

"  Secondly.  On  the  second  point,  we  have  had  some  diffi- 
culty in  coming  to  a  conclusion,  not  having  been  able  to 
find  any  decided  authority  to  meet  the  circumstances 
where  the  defendant  is  in  default  for  not  appearing  to  a 
bill  for  an  injunction,  which  has  been  amended  after  an- 
swer; we  can,  therefore,  only  state  our  own  view  of  the 

(a)  18  ye&  022.  (c)  2  S.  &  S.  382. 

(d)  2  Mer.  476.  {d)  Cr.  &  Ph.  233. 
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construction  of  the  General  Orders;  and,  upon  the  whole,  1849. 
we  are  of  opinion  that  the  injunction  should  be  maintain- 
ed. The  expression  ^'a  bill/'  in  the  3rd  Article  of  the 
16th  Order,  and  the  59th  Order  of  the  8th  of  May,  1845, 
may  be  properly  applicable  to  an  amended  bill  as  well  as 
any  other;  and  the  words  at  the  conclusion  of  the  3rd 
Article  of  the  1 6th  Order  of  the  8th  of  May,  1845,  "  if  no 
injunction  has  been  previously  obtained,"  would  seem  to 
refer  particularly  to  the  case  of  a  bill  amended  after  an- 
swer.   If  so,  they  are  conclusive  upon  the  point. 

''With  regard  to  the  practice  prior  to  the  3rd  Order  of  the 
9th  of  May,  1839,  in  the  case  of  Netthorpe  v.  Law  (a),  be- 
fore Lord  Erskiney  it  seems  to  have  been  considered  that, 
if  the  injunction  had  not  been  obtained  when  the  answer 
came  in,  and  the  plaintiff  afterwards  amended,  an  injunc- 
tion obtained  as  of  course  on  default  of  answer  to  the 
amended  bill,  and  without  affidavit  verifying  the  amend- 
ments, was  regular. 

''In  Bliss  V.  Boscawen  (6),  Lord  Eldan  appears  to  have  ac- 
quiesced in  this  view  of  the  practice,  though  with  some 
reluctance.  Lord  Erskine's  decision  is,  however,  said  by 
Mr.  Eden  in  his  work  on  Injunctions  (p.  129),  to  be  con- 
trary to  reason  and  at  variance  with  the  practice;  and  he 
expresses  an  opinion  that  the  Court  would  probably, 
should  the  case  ever  be  reconsidered,  require  an  affidavit 

"In  the  subsequent  case  otStattuim  v.  Hughes {c),  verified 
by  the  entries  in  the  Reg.  Lib.  B.  1824,  fo.  795  and  1880, 
the  Vice-chancellor  Sir  J,  Leach,  after  consideration  and 
inquiry  into  the  practice,  held,  that  under  nearly  similar 
circumstances  with  NeUhorpe  v.  Law  the  injunction  was 
regular. 

"  There  is  no  reason  to  suppose  that  the  practice  would 
have  been  different  where  the  defendant  was  in  default  in 
an  attachment  for  want  of  appearance. 

"If,  however,  the  injunction  on  the  original  bill  had  been 

(a)  13  Yes.  323.        (h)  2  Yes.  &  B.  101.        (e)  2  S.  &  S.  382. 
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^    ...  *   .» v^.ucil,  or  had  been  dissolved  or  refused  upon 

...   «Nv«*i^  .^t'lhe  answer,  the  injunction  on  the  amended 

« vt.i  uot  bo  granted  but  upon  default,  affidavit,  and 

^^^ i;'l>tication:  James  v.  Dowries  (a),   Vipan  v.  Motir- 

.  s    ' .  t>iiss  V.  Boscawen  (c),  and  Home  v.  Watson  (d),  lleg. 
.  :v  A  IS:>7,  fo.  318. 
'i    l>.  I'oLviLLB,  F.  H.  Davis,  H.  Wood, 

J   Wllis,  HenbtKBicknell,  Ckcil  Munro, 

U.  0.  Walkeb,     H.  Hussst,  C.D.Colvillb,juii." 

(cO  18  Vea.  522.  (6)  2  Mer.  476.  (c)  2  Yes.  &  R  101. 

(il)  The  following  is  an  extract  of  the  case  above  referred  to  from 
tho  llegifltrar*a  Book: — 

*'  Vice-chancellor.    *"  Wednesday,  the  5th  day  of  December,  1827. 

"  Home  v,  Watson. 

U  PON  opening  of  the  matter  this  present  day  mito  this  Court  by 
Mr.  Home  and  Mr.  Wakefdd  of  counsel  for  the  defendant,  it  was  al- 
leged, that,  by  an  order,  dated  the  5th  of  February,  1827,  suggesting 
that  the  defendant^  being  served  with  process  to  appear  to  and  answer 
the  plaintiffs  amended  bill,  appeared  accordingly ;  and  in  regard  the 
defendant  Horace  Watson  had  obtained  an  order  for  time  to  answer, 
and  yet  in  the  meantime  prosecute  the  plaintiff  at  law  for  the  mat- 
ters in  the  plaintiff's  bill  complained  of:  It  was  thereupon  ordered, 
that  an  injunction  should  be  awarded  for  stay  of  the  said  defendant 
Horace  Watson's  proceedings  at  law  for  and  touching  any  matters 
here  in  question,  until  the  said  defendant  should  fiilly  answer  the 
plaintiff's  bill,  and  this  Court  make  other  order  to  the  contrary;  but 
the  said  defendant  was,  in  the  meantime,  at  liberty  to  call  for  a  plea 
and  proceed  to  trial  thereon,  and  for  want  of  a  plea  to  enter  up  judg- 
ment, but  execution  was  thereby  stayed.  That  it  appears  by  the  af- 
fidavit of  the  defendant  Horace  Watson,  that,  on  or  about  the  3rd  of 
June,  1826,  he  was  served  with  a  paper  writing,  purporting  to  be  a 
copy  of  a  writ  of  injunction,  isstdng  out  of  this  Court  upon  the  biU 
of  the  said  plaintiff  in  this  cause,  and  wherein  the  said  William  Home 
was  plaintiff,  and  the  said  deponent,  defendant;  and  which  paperwrit- 
ing  was  marked  A.,  and  exhibited  to  the  said  deponent  at  the  time 
of  making  that  his  affidavit;  and  that,  on  the  5th  day  of  November 
instant,  he  was  served  with  another  paper  writing,  purporting  to  be  a 
copy  of  an  injunction  issuing  out  of  this  Court  upon  the  amended  bill 
of  the  said  plaintiff  in  the  said  cause,  and  which  last-mentioned  paper 
writing  was  marked  B.,  and  exhibited  to  the  said  deponent  at  the 
time  of  making  that  his  affidavit;  and  that  the  original  bill  in  this 
cause  was  filed  on  or  about  the  20th  of  June,  1825,  was  amended  pur- 
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The  certificate  of  Mr.  Berrey,  addressed  to  the  Vice-        1849. 
Chancellor  on  the  above  statement,  on  behalf  of  the  Clerks 
of  Records  and  Writs,  was  as' follows: — 

"  Records  and  Writs  Clerks'  Office,  30th  July,  1849. 

"  Sir, — In  answer  to  the  questions  sent  here  by  your  Ho- 
nor (through  Mr.  Leach)  respecting  the  injunction  in  this 
cause,  I  beg  leave  to  say, 

"  First — I  am  of  opinion  that,  under  the  circumstances 
stated,  the  injunction  had  priority,  the  plaintifi*  being  en- 
titled to  move  for  it  at  the  sitting  of  the  Court  on  the  de- 
fendant's default,  and  no  notice  of  any  appearance  having 
been  given  as  required  by  the  23rd  Order  of  the  26th  of 
October,  1842. 

"  Secondly. — I  am  of  opinion  that  the  plaintiff,  not  hav- 
ing obtained  an  injunction  on  the  original  bill  (a),  and 
having  amended  after  answer,  and  served  a  subpoena  to 
appear  to  and  answer  the  amended  bill,  was  entitled,  on 
default  of  appearance  thereto,  as  of  course,  and  without  an 
affidavit  of  the  truth  of  the  amendments,  to  an  injunction, 
under  the  3rd  and  11th  Articles  of  the  16th  Order  of  the  8th 
of  May,  1845,  and  the  59th  of  the  same  Orders:  all  of  which 
apply  generally  to  *a  bill  praying  an  injunction  to  stay 
proceedings  at  law;'  a  description  which,  according  to  the 

suant  to  an  order  dated  on  or  about  the  3l8t  day  of  May,  1826,  and 
waa  a  second  time  amended  porsoant  to  an  order  dated  on  or  about 
the  25th  of  November,  1826.  That  the  defendant  is  adyised,  that  the 
said  order  of  the  5th  of  February  last,  and  the  injunction  issued  there- 
on, is  consequently  irregular.  It  was  therefore  prayed,  that  the  said 
order,  bearing  date  the  5th  of  February,  may  be  discharged,  and  the 
writ  of  injunction  issued  thereon  maybe  dissolved  for  irregularity,  with 
costs,  to  be  taxed  by  one  of  the  Masters  of  this  Court.  Whereupon, 
and  upon  hearing  Mr.  Pepys  axid  Mr.  Oarrett  of  counsel  for  the  plain- 
tiff, the  said  order  and  the  said  affidavit  read.  This  Court  doth 
Order  that  the  said  order,  dated  the  5th  of  February,  1827,  be  dis- 
charged."—A.  1827,  fol.  318. 


(a)  Vide  the  seven  concluding  words  of  16th  Order  of  May,  1845, 
Article  3. 
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1849.  Lord  Chancellor  s  (Lord  CottenJiam's)  definition  in  Brooks 
Y.  Purton  (a),  *  includes  equally  original,  amended,  and  sup- 
plemental bills/ 

The  3rd  and  11th  Articles  of  the  16th  Order  and  the 
59th  Order  of  May,  1845,  above  referred  to,  appear  to 
apply  to  a  default  in  appearing  to  any  bill  praying  a  com- 
mon injunction,  and  impose  no  condition  on  the  plaintiff; 
and  the  3rd  Order  of  the  9th  of  May,  1839,  and  36th  Ar- 
ticle of  the  16th  Order  of  the  8th  of  May,  1845,  by  which 
two  alone  the  affidavit  of  the  truth  of  the  amendments  is 
required,  refer  only  to  a  default  in  answering  an  amended 
bill  after  such  appearance  (from  the  date  of  which  the 
eight  days  are  to  be  reckoned);  and  the  words  'after  ap- 
pearance,' in  each  of  those  last-mentioned  Orders,  I  sub- 
mit, clearly  shew  they  were  so  intended. 

"  In  the  opinions  here  given,  the  other  Gerks  of  Records 
and  Writs  concur  with  me. 

''  I  have  the  honour  to  be, 
"  Your  Honor's  obedient  humble  servant, 

"J.  A  Bbbbby." 

Juljf  dOth.  The  ViCE-CuAKCBLLOB  said,  he  had  been  informed  that 
the  Master  of  the  Rolls  agreed  in  the  opinion  expressed  by 
Mr.  Berrey;  and  that  it  was  also  his  own  opinion.  As, 
however,  the  point  appeared  to  have  been  a  doubtful  one, 
in  refusing  the  motion  of  the  defendant,  he  should  reftise 
it  without  costs. 

(a)  1  Cr.  &  Ph.  239. 
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1849. 

Briogs  r.  Penny.  ^"^^J^^ 

TAug.eth. 
HIS  was  a  suit  instituted  by  the  executors  of  the  will  of  a  tettetrix  be- 

the  fifth  Earl  of  Oxford,  for  the  administration  of  the  es^  "^t^^' 

tate  of  the  Hon.  Frances  Harley,  of  whom  the  Earl  was  the  ^^  ^^  ^ 

brother,  and,  at  her  death,  the  sole  next  of  kin.  sole  executrix; 

Frances  Harley,  by  her  wUl,  dated  the  11th  of  May,  SdiXr^ 

1836,  bequeathed  as  follows:—  ^m^^ 

"  To  Sarah  Penny,  of  Great  James-street,  Bedford-row,  ^I^Jf^^. 

30002:;  and  a  like  sum  of  30002.  in  addition,  for  the  trou-  trix.   And  the 

testatrix  be- 

ble  she  will  have  in  acting  as  my  executrix."  queathed  aU  tiw 

And,  at  the  end  of  the  wiU,  as  foUows:—  S^SSer 

"  And  lastly,  as  to  all  the  rest,  residue,  and  remainder  ^^totST* 
of  my  personal  estate  and  effects,  subject  to  and  chargeable  waie  legatee, 
with  the  aforesaid  several  legacies  and  annuities,  save  and  adminifMari, 
except  such  of  them  as  are  of  a  charitable  nature,  which  I  ^^^^l&ow- 
exclusively  charge  upon  such  part  of  the  said  personal  es-  ^2^£^ 
tate  as  by  law  I  am  empowered  to  chaige  therewith,  and  oood  hm  and 
not  out  of  any  part  of  my  lands,  tenements,  or  heredita-  amunerinM- 
ments:  I  give  and  bequeath  the  same  unto  the  said  Sarah  2^2tS5 
Penny,  of  Oreat  James-street,  Bedford-row,  her  executors,  vMwiand  wiih- 
administrators,  and  assigns,  well  knowing  that  she  will  tettatrix*i  pa- 
make  a  good  use  and  dispose  of  it  in  a  manner  in  accord-  [^{1^^^ 
ance  with  my  views  and  wishes;  and  I  hereby  appoint  the  "^? ^^ 
said  Sarah  Penny  sole  executrix  of  this  my  last  will  and  WfliiAct,bat 
testament,  revoking  all  former  and  other  wills  by  me  at  teqnindbythat 
any  time  heretofore  made,  and  declaring  this  alone  to  form  J^^^^^i^. 
my  last  will  and  testament."  ««»*>}«  ••  5^ 

at  other  giita, 

The  will  and  two  codicils,  one  dated  March  19th,  1836,  tetnxdednd 
and  the  other  without  date,  and  unattested,  were,  at  the  one^f  AttiB^** 
death  of  Miss  Harley,  found  in  a  box  which  she  was  in  the  wa»  headed 

^'  -mywiahei.'^ 

Ifeld^  that  there  was  no  sufficient  expression  of  intention  that  the  executrix  should  take  the  resi- 
due beneficially,  and  that  she  therefore  held  it  in  trust  for  the  next  of  kin. 

HM^  also,  that  the  unattested  papers  could  not  be  looked  at  for  the  purpose  of  aacertaining  what 
the  testatrix's  intentions  were. 
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1849.  habit  of  taking  with  her  from  place  to  place,  and  in  which 
she  kept  her  papers  of  moment  and  concern,  inclosed  in  an 
outer  cover  or  wrapper,  made  of  an  old  newspaper,  closely- 
sealed  up  with  the  deceased's  own  seal 

The  testatrix  died  on  the  25th  of  November,  1848. 

There  were  also  found,  at  the  testatrix's  death,  in  her 
writing-desk,  without  any  envelopes,  the  draft  of  the  will 
and  four  other  papers,  which  were  in  the  pleadings  dis- 
tinguished by  the  letters  B.,  C,  D.,  and  E.  respectively,  and 
all  of  which  were  in  the  testatrix's  handwriting,  and  with- 
out date. 

The  paper  B.  was  written  in  ink,  and  the  papers  C,  D., 
and  E.  in  pencil. 

The  paper  B.  was  as  follows: — "It  is  my  desire  that 
Mary  Lyford  and  Thomas  Wheatley,  if  living  with  me  at 
my  death,  shall  have  an  annuity  of  30/.  a  year  during  the 
term  of  their  natural  life,  free  of  legacy  duties.  I  give  to 
St.  George's  Hospital,  the  Middlesex  Hospital,  and  the  SL 
Mary-le-bone  Hospital,  the  sum  of  1000/.  each;  to  the 
Charing  Cross,  the  London,  the  Fever,  the  Ophthalmic,  and 
Consumptive  Hospitals,  5002.  each;  to  St.  Ann's  School, 
the  London  Orphan,  and  the  Infant  Orphan  Asylums, 
lOOOi  each;  to  the  National  Benevolent,  lOOOi;  to  the 
Propagation  of  the  Gospel  and  the  Society  for  Promoting 
Christian  Knowledge,  1000^  each;  to  my  god-daughter 
Mary  Prior,  lOOOt;  to  my  god-daughter  Frances  Darby, 
10002.;  to  my  god-daughter  Maria  Frances  Owen,  1000/.; 
to  the  Church  Building  Fund,  SOOOt" 

Paper  C.  was  as  follows: — "My  dear  friend,  you  will 
see,  by  my  will,  that  I  have  appointed  you  my  sole  exe- 
cutrix and  residuary  legatee,  being  well  aware  of  your  pe- 
culiar integrity  in  fulfilling  my  wishes.  In  law  I  cannot 
leave  much  of  my  property  in  charities;  I  therefore  re- 
quest that  you  will  consult  Mr.  Harrison  in  what  man- 
ner you  can  carry  my  wishes  into  effect.  This  paper  must 
not  appear.     I  wish  some  land  to  be  purchased,  and  six 
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almshouses  erected  and  endowed  in  the  same  manner  as  1849. 
those  at  the  Hay.  A  marble  tablet  to  be  put  up  in 
Brompton  church,  to  the  memory  of  my  dear  father,  mo- 
ther, brother,  sister,  and  self;  1000/.  to  be  given  to  the 
Propagation  of  the  Gospel;  Miss  Margaret  Hewell,  daugh- 
ter of  the  late  Benjamin  Hewell,  20^  per  annum,  during 
the  term  of  her  natural  life.  To  Brecon  Infirmary,  10002.,; 
to  give  at  the  rate  of  5001  towards  building  churches 
where  there  are  to  be  sittings  for  the  poor;  to  build  and 
endow  schools  for  girls,  to  be  taught  reading,  writing, 
plain  work,  and  perform  truly  their  duty  to  their  God ; 
20L  per  annum  to  each  of  six  clergymen's  daughters  that 
are  old  and  infirm;  to  Mr.  Harrison,  10,0002.  for  his  faith- 
ful services." 

Paper  D.  was  as  follows: — "My  wishes. — F.  Harley. 
The  school  I  built  at  Cowley  I  wish  to  be  endowed  with  a 
salary  to  the  schoolmistress  of  30/.  per  annum,  the  sole 
control  of  which  to  be  vested  in  the  rector  of  Cowley;  I 
likewise  wish  to  leave  500t  to  the  poor  of  Cowley,  the  in- 
terest to  be  laid  out  in  any  way  the  rector  thinks  best,  at 
Christmas;  I  leave  lOOZ.  to  my  god-daughter  Frances  Dar- 
by; to  my  god-daughter  Mary  Prior,  lOOOt;  to  Caroline 
Watchurst,  lOOOi;  to  Augustus  Maryon,  5002.;  to  Sophia 
Kennedy,  5001;  to  Miss  White,  1002.;  to  Mra  Evans,  5002. ; 
to  K  Dalton,  Esq.,  2002. ;  to  Mr.  Harriscm,  10002.;  to  Wheat- 
ley  and  Lyford,  302.  per  annum  during  their  lives;  my  law 
book  to  William  Hilliard,  and  1002.;  my  book  on  Divinity 
to  Joseph  Hilliard,  and  1002.;  to  the  Society  for  Bettering 
the  Condition  of  the  Poor,  1002." 

Paper  R  was  as  follows: — "Directions for  Miss  Penny: 
A  piece  of  land  to  be  purchased,  in  a  convenient  spot,  near 
a  market-town  in  Brecon  or  Herefordshire,  and  (a) 

almshouses  erected,  on  the  same  plan  as  those  at  the 
Hay,  with  a  garden  to  each,  and  202.  per  annum  allowance 
to  each  woman ;  a  marble  tablet  to  be  put  up  in  Brompton 
church,  to  the  memory  of  my  dear  father,  mother,  brother, 

(a)  The  blank  was  in  the  original. 
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1849.  sister,  and  self,  plain  but  handsome;  10002.  to  the  Mission- 
ary Society;  ditto  to  the  Bible  Society;  and  50001  to  the 
building  of  different  churches,  where  the  seats  will  be 
free  for  the  lower  class  of  people;  50OL  to  the 

(a);  300/.  to  the  Humane;  to  retain  3002.  per 
annum  for  yourself,  to  keep  a  carriage  during  your  life; 
at  your  decease,  to  be  distributed  in  charities,  as  you 
think  proper." 

The  plaintiffs  opposed  the  probate  of  the  will,  which 
was,  however,  with  the  two  codicils^  granted  to  the  defend- 
ant Sarah  Penny. 

The  bill  charged  and  submitted,  that,  by  the  Act  11  Geo. 
4  &  1  Will  4,  c.  40,  the  defendant,  being  the  executrix,  was 
thereby  constituted  a  trustee  of  all  undisposed-of  residue 
on  behalf  of  the  next  of  kin ;  and  that,  by  .virtue  of  the 
same  statute,  she  was  precluded,  as  executrix,  from  claim- 
ing any  beneficial  interest  in  any  undisposed-of  residue, 
unless  it  appeared,  by  the  will,  that  it  was  the  testatrix's 
intention  that  she  should  take  beneficially.  The  bill 
charged,  that  no  such  intention  appeared  on  the  will;  and 
that  a  contrary  intention  was  evinced  by  the  facft  that  she 
was  a  legatee  to  the  amount  of  30002.,  and  that  a  further 
sum  of  30002.  was  likewise  given  to  her  by  the  testatrix 
expressly  for  her  trouble  as  executrix;  and  that  the  pa- 
pers B.,  C,  D.,  and  E.  clearly  demonstrated  that  she  was 
not  intended  to  take  a  beneficial  interest  in  the  residue, 
except  as  to  the  provision  made  for  her  in  paper  E.  The 
bill  also  charged,  that  the  testatrix  reposed  the  fullest 
confidence  in  Miss  Penny,  and  consulted  and  advised  with 
her  in  respect  of  the  management  of  her  affairs,  and  in 
particular  in  the  administration  of  her  charitable  gifts; 
and  that  the  testatrix,  being  desirous  of  giving  her  pro- 
perty to  charitable  purposes,  and  being  aware  that  the 
same  were  void  and  inoperative  in  law,  communicated  to 
Miss  Penny  her  views  and  wishes  in  respect  to  such  clia- 

(a)  The  blank  was  in  the  document 
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ritable  dispoaition  of  her  property;  and  that  it  was  there-  1849. 
upon  arranged  and  agreed  between  them  that  Miss  Penny  brioob 
should  carry  such  purposes  into  effect,  and  that  the  testa-  ^' 

trix  should  execute  her  will  so  that  the  same  should  not 
therein  appear,  but  that  the  testatrix  should,  privately,  by 
some  letter  or  other  written  papers,  declare  and  explain 
to  Hiss  Penny  her  views  and  wishes;  and  that  Hiss  Penny 
undertook  and  agreed  with  the  testatrix  that,  to  the  ex- 
tent of  any  charitable  gifts  or  bequests,  she  would  carry 
into  effect  the  testatrix's  wishes  and  views  expressed  or 
thereafter  to  be  expressed  and  declared  in  manner  afore^ 
said.    And  the  bill  charged,  that  the  testatrix,  on  the  faith 
of  such  secret  understanding  and  promises,  bequeathed  the 
residue  of  her  personal  estate  and  effects  as  appeared  in 
the  will;  and  that  no  valid  declaration  of  her  wishes  was 
ever  made.    And  the  bill  charged  an  allegation  on  the  part 
of  the  defendant,  that,  by  virtue  of  the  papers  B.,  C,  D., 
and  £.  a  valid  trust  was  and  is  effectually  declared  by  the 
testatrix  of  the  residue  of  her  personal  estate  and  effects; 
whereas  the  plaintiff  charged  the  contrary,  and  that  the 
trust  so  attempted  to  be  declared  was  in  contravention  of 
the  law,  and  that  the  papers  were  insufficient  to  create  a 
trust,  and  left  the  aforesaid  residue  undisposed  of.    The 
prayer  was  for  the  usual  accounts,  and  for  the  administra- 
tion of  the  personal  estate,  and  that  the  residue  of  the  per- 
sonal estate  might  be  ascertained,  and  that  it  might  be 
declared  that  the  plaintiffs,  as  the  legal  personal  represen- 
tatives of  the  next  of  kin  of  the  testatrix,  were  entitled  to 
the  residue  and  clear  surplus  of  the  testatrix's  leasehold 
and  other  personal  estate  and  effects;  and  that  the  said 
Sarah  Penny  was  a  trustee  thereof  on  behalf  of  the  plain- 
tiffs. 

The  defendant,  by  her  answer,  said  she  was  advised,  and 
insisted,  that  it  appeared  by  the  will  and  codicil,  and  me- 
moranda, that  the  tefstatrix  intended  her,  as  residuary 
legatee,  to  take  the  residue  beneficially;  that  she^claimed 
as  residuary  legatee  and  not  as  executrix;  and  she  sub- 
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1849.  mitted  and  insisted  that  she  was  not  constituted  a  trustee 
by  the  operation  of  the  Wills  Act;  she  submitted  that,  if 
the  Court  should  be  of  opinion  that  the  papers  B.,  C,  D., 
and  E.  manifested  the  intention  that  she  should  not  take 
the  residue  beneficially,  the  residue  was  only  subject  to 
the  trusts  declared  by  them;  and  that  after  satisfaction 
thereof,  so  far  as  such  trusts  (if  any)  might  be  valid,  the 
residue  belonged  to  her  beneficially;  she  denied  that  the 
testatrix  made  such  communications  respecting  her  wishes 
to  dispose  of  her  property  as  were  alleged  by  the  bill;  and 
said,  that  the  testatrix  never  in  fact  made  any  communi- 
cation to  her  of  her  will,  codicil,  or  memoranda,  or  any 
or  either  of  them,  or  with  respect  to  the  dispositions  there- 
by made,  or  with  respect  to  any  testamentary  dispositions 
made  by  her,  or  with  respect  to  any  dispositions  of  her  pro- 
perty, to  take  eflTect  after  her  death;  and  that,  in  fact,  the 
defendant  did  not,  until  the  testatrix's  death,  and  the  per- 
usal of  the  said  will,  codicil,  and  memoranda,  know  of 
the  dispositions  made  thereby,  or  by  any  or  either  of  them; 
she  also  denied  that  there  was  any  understanding  between 
her  and  the  testatrix,  that,  to  the  extent  of  any  charitable 
gifts  or  bequests,  the  defendant  should  carry  into  effect 
the  testatrix's  wishes  or  views  expressed,  or  thereafter  to 
be  expressed  or  declared,  or  any  understanding  or  pro- 
mise to  the  like  effect,  or  any  other  effect.  That  although 
the  papers  B.,  C,  D.,  and  E.  were  without  date,  yet  it  ap- 
peared that  some  of  those  papers  were  written  since  the 
Wills  Act  came  into  operation,  as  they  gave  benefits  to 
persons  not  born  until  after  1838.  She  submitted  that 
the  four  papers  could  not  be  regarded  for  the  purposes  of 
the  suit,  and  that  the  plaintiffs  were  not  entitled  to  make 
any  use  of  them;  and  she  claimed  to  be  entitled  to  the 
clear  residue  beneficially,  freed  from  any  trust. 

On  the  counsel  for  the  plaintiffs  tendering  in  evidence 
the  four  papers  above  mentioned,  the  counsel  for  the  de- 
fendant objected  to  their  admission.    But  it  was  arranged 
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that  the  question  of  their  admissibility  in  evidence  should        1849. 
be  discussed  as  part  of  the  general  argument. 

Mr.  Turner,  Mr.  Malins,  and  Mr.  WcU/ord  for  the  plain- 
tiffs.— By  the  Act  11  Geo.  4  &  1  WilL  4,  c.  40,  an  executor 
is  to  be  deemed  by  Courts  of  equity  to  be  a  trustee  for  the 
persons  who  would  be  entitled  under  the  statute  of  distri- 
butions, unless  it  appears  by  the  will  or  any  codicil  thereto 
that  the  person  appointed  executor  was  intended  to  take 
such  residue  beneficially.  The  operation  of  the  Act  is  not 
confined  to  wills  containing  no  disposition  of  the  residue, 
but  extends  to  all  cases  in  which  the  will  does  not  shew 
that  the  executor  is  intended  to  take  the  residue  for  his 
own  benefit:  Love  v.  Oaze  (a),  Andrew  v.  Andrew  (6).  Wood 
v.  Cox  (c)  may  be  cited  on  behalf  of  the  defendant,  but  is  al- 
together different  from  the  present  case.  The  will  there 
bequeaths  the  residue  to  the  executor  ''  for  his  own  use 
and  benefit" 

Independently  of  the  statute,  the  bequest  of  3000^.  to 
Miss  Penny  would  be  sufficient  to  shew  that  she  was  not 
to  take  the  residue  beneficially:  Rachfidd  v.  Cardeasid), 
MayY,  Lewin  («),  Duchess  ofRuUandY.  Duke  of  Rutland  (/), 
Dawson  v.  Clarke  (jr),  Whitaker  v.  Tatham  (A),  Afapp  v. 
Elcock  (i). 

Another  view  of  the  case  is,  that  the  words  "well- 
knowing  that  she  will  make  a  good  use  and  dispose  of  it 
in  accordance  with  my  wishes,"  create  a  precatory  trust; 
and,  as  the  objects  of  it  are  undefined,  the  trust  results 
for  the  benefit  of  the  next  of  kin :  Stvhbs  v.  Sargon  (k), 
Hudson  V.  Bryant  (I),  and  Corporation  of  Gloucester  v. 
Wood(m), 

(a)  8  Beav.  472.  (A)  7  Bing.  628. 

(b)  1  CoU.  686-  (0  2  Ph.  793, 

(c)  2My.  &  Or.  684.  (*)  2  Keen.  2fi5;  8.  C,  3  My. 

(d)  2  P.  WmB.  168.  &  Cr.  507. 

(e)  2  P.  Wms.  169,  n.  2.  (Q  1  Coll.  681. 
(/)  2  P.  Wms.  210.  (m)  3  Hare,  131. 
(y)  16  Ves,  409;  18  Ves.  247, 
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1849.  So  the  case  stands,  independently  of  the  four  documents 

which  have  not  been  proved  in  the  Ecclesiastical  Court. 
With  regard  to  the  admissibility  of  these  papers  in  evidence, 
they  are  admissible  as  containing  declarations  of  trust: 
Smith  V.  AttersoU  (a),  Earl  of  Inchiquin  v.  French  (jk), 
Metham  v.  Duke  of  Devon  (c),  and  Taylor  v.  Oeorge  (d). 
They  are  also  admissible  to  shew  that  the  intention  was 
to  infringe  the  provisions  of  the  Mortmain  Act  Even 
parol  evidence  is  receivable:  MucHdeeUm  v.  Brown  («), 
Bayne  v.  Trimmer  (/),  Stickbmd  v.  Aldridge  (g),  and  Bo- 
son V.  Statham  (A).  They  also  referred  to  Podmore  v.  Oun- 
ning  (i).  [The  Vice-Chancellor  referred  to  Habergham  v. 
Vincent  (k),  and  Chamberlain  v.  Agar  (I).] 

Mr.  Bethdl,  Mr.  Russell^  and  Mr.  Hidop  Clarke,  for  the  de- 
fendant.— The  way  in  which  the  bill  puts  the  case  as  to  the 
paper  writings  is,  by  charging  that  they  were  communicat- 
ed to  the  executrix,  and  thus  imposed  a  trust  upon  her, 
according  to  Stiddand  v.  Aldridge  (g).  That  charge,  how- 
ever, is  pointedly  denied  by  the  answer,  and  there  is  no  at- 
tempt to  establish  it  This  being  so,  a  legatee  has  a  right 
to  say,  "  my  title  under  the  will  cannot  be  affected  by  any- 
thing but  a  testamentary  instrument  of  the  same  charac- 
ter.*' But  the  papers  are  now  relied  upon,  first,  as  intend- 
ed declarations  of  trust;  secondly,  as  shewing  an  iU^al  in- 
tention. Now,  there  never  has  been  a  case  where  unproved 
documents  have  been  regarded,  unless  they  have  been,  by 
their  contents  or  their  local  situation,  connected  with  or 
annexed  to  the  testamentary  instrument  For  instance,  in 
the  case  referred  to  of  Smith  v.  AttersoU  (a),  the  paper  writ- 
ing was  signed  by  the  devisees,  and  some  lines  had  been 

(a)  1  Bobs.  266.  (/)  7  Ve«.  617. 

(5)  1  Cox,  1.  (ff)  9  Ves.  616. 

(c)  1  P.  Wma.  629.  W  1  Eden,  608. 

(rf)  2  V.  &  B.  378.  (0  7  Sim.  644. 

(0)  6  Yea.  68;  and  aeeBumey  {k)  2  Yes.  jiin.  204. 

V.  Macdonaldf  16  Sim.  13.  (Q  2  Y.  &  B.  269. 
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added  by  the  testator,  and  it  referred  to  the  will.  At  all  1849. 
events,  the  case  is  no  authority  with  respect  to  an  uncom- 
municated  paper.  Taylor  y,  Oeorge  (a)  is  also  quite  distin- 
guishable from  the  present  case.  There  was  in  that  case 
a  devise  of  real  estate,  which  the  Court  therefore  might 
look  at  without  regard  to  probate;  and  it  is  not  clear 
from  the  report  that  the  codicil  there  had  not  been  proved. 
If  a  paper  is  communicated  to  a  legatee,  it  is  admitted 
in  evidence,  not  as  the  paper  of  the  testator,  but  as  that 
of  the  legatee,  and  as  containing  an  agreement  entered 
into  by  him.  In  Lord  Inohtqutn  v.  French  (6),  the  paper 
was  of  the  same  date,  and  the  point  was  not  much  dis- 
cussed. As  to  illegal  intention,  all  the  paper  could  by 
possibility  shew  would  be,  that,  after  making  a  valid  will, 
the  testatrix  must  have  had  an  illegal  intention,  which  she 
never  expressed  in  a  way  which  the  Court  can  regard.  In 
Boson  Y.Statham  (o),  the  devisee  had  admitted  the  existence 
of  a  secret  trust,  which  is  here  positively  denied.  In  Ad- 
lington  v.  Cawa  ((2),  the  instruments  were  rejected  as  being 
made  after  the  will. 

With  regard  to  the  Act  1 1  Geo.  4  &  1  Will.  4,  c.  40,  its 
operation  is  confined  to  cases  in  which  there  is  no  express 
gift  of  the  residue.  This  is  clear  from  the  preamble,  ''where- 
as  testators  by  their  wills  frequently  appoint  executors 
without  making  any  express  disposition  of  the  residue  of 
their  personal  estate.''  Nor  was  anything  contrary  to  this 
view  of  the  Act  decided  by  Love  v.  Ooze  (e)  or  Andrew  v. 
Andrew  (/).  In  the  former  case,  the  judgment  proceeds 
upon  the  circumstance  of  there  being  no  mention  of  the 
word  ''  residue; ''  and  all  that  it  decides  is,  that  a  general 
gift  with  certain  purposes  declared  is  not  an  "  express  " 
disposition  of  a  residue,  so  as  to  prevent  the  application 

(a)  2  V.  &  B.  378.  (d)  3  Atk.  141. 

(b)  1  Cox,  1.      V.  (c)  8  Beav.  472. 

(c)  1  Eden,  508.  (/)  1  CoU.  686. 
VOL.  Ill,  N  N  n.  G.  a 
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^849^  of  the  Act  Andrew  v.  Andrew  proceeded  upon  the  par- 
ticular provisions  of  the  will  in  that  case.  The  intention 
of  the  Act  was  merely  to  shift  the  presumption  of  law  from 
the  side  of  the  executor  to  that  of  the  next  of  kin.  Now 
Miss  Penny  does  not  claim  as  executrix,  but  as  residuary 
legatee.  Her  character  of  executrix  has  nothing  to  do  with 
the  case;  and  the  presumption  of  law  is  as  much  in  her 
favour  as  in  the  case  of  any  other  legatee,  unless  it  can 
be  shewn  upon  the  will  that  she  is  a  mere  trustee. 

With  respect  to  the  words  relied  upon  as  creating  a  trust, 
the  law  stands  thus: — If  I  give  property  to  a  person  call- 
ing him  a  trustee,  or  express  an  intention  to  declare  a 
trust,  and  no  trust  is  declared,  the  character  of  l^atee 
still  remains,  but  the  law  creates  in  him  a  resulting  trust. 
But  this  rule  has  been  confined  to  cases  where  there  is 
an  express  mention  of  trust,  or  an  express  statement 
that  the  legatee  is  a  trustee;  and  it  is  settled,  that  mere 
precatory  words,  insufficient  to  create  a  complete  trust, 
are  not  sufficient  to  render  a  devisee  or  l^atee  a  trus- 
tee. [The  Vice-ChanceUor  referred  to  Morice  v.  BiAop 
of  Durham  (a).]  The  words  "  upon  trust  "  were  used  in 
that  case.  A  precatory  trust  ineffectually  declared  will  not 
make  the  legatee  a  trustee  for  the  next  of  kin;  although 
the  use  of  the  word  ^Hrust "  would  have  that  effect,  if  the 
trust  be  not  effectually  declared.  The  principle  is,  that, 
if  the  words  would  not  be  sufficient  to  create  a  precatoiy 
trust,  they  are  not  sufficient  to  accomplish  the  subsidiary 
object  of  shewing  a  trust  to  be  intended:  Otbba  v.  JZum- 
eey  (6),  Baughtony.  Knight  (c),  Wood  v.  Com  (d).  There  are 
three  classes  of  cases: — 1st.  Where  a  trust  is  created  and 
its  objects  not  defined:  in  these  cases  the  next  of  kin  takes. 
2ndly.  Where  no  express  trust  is  declared,  but  words  of  con- 

(a)   9  Yet.  399,  and  10  Yes.         (e)  11  C.  &  F.  513. 
535.  (cO  2  M.  &  Cr.  684. 

{b)  2  Y.  &  B.  294. 
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fidence  are  used,  and  objects  are  denoted  incapable  of        1849. 
taking:  in  these  cases  also  the  next  of  kin  takes.    Srdly. 
Where  no  express  trust  is  declared,  but  some  words  of 
confidence  are  used,  and  no  objects  are  denoted:  in  this 
last  class  of  cases  the  legatee  takes. 

There  are,  however,  in  this  will  no  precatory  words. 
The  testatrix  merely  justifies  the  gift  which  she  had  un- 
ambiguously made,  and  explains  the  reason  of  it  The 
case  is  stronger  in  favour  of  the  legatee  than  those  in 
which  the  Court  has  held,  that  the  expression  of  a  moral 
obligation  was  not  to  create  a  legal  one. — ^They  also  cited 
and  commented  upon  Malim  v.  Keighley  (a),  Boughton  v. 
Knight  (b),  Ommaney  v.  Butcher  (c),  Wright  v.  Atkyns  (d), 
Williams  r.  Kershaw  (e),  Benson  v.  Whittam  (/),  Fowler  v. 
Garlike  (g).  Sale  v.  Moore  (A),  Vesey  v.  Jamson  (t),  Ellis 
V.  8dby(k)y  Curtis  v.  Rippon  (I),  Abraltam  v.  Alman  (m). 
Hoy  V.  Ma;siter(ji)y  Lechmere  v.  Lavie  (o),  Meredith  v.  Hene- 
age  (p),  BardsweU  v.  BardsweU  (q). 

Mr.  Turnery  in  reply. — ^Even  if  we  failed  in  shewing  a 
trust  upon  the  construction  of  the  will,  still  the  executrix 
must  shew  an  intention  that  she  shall  take  beneficially, 
before  she  can  defeat  the  claim  of  the  next  of  kin :  Love 
V.  OaJte,  Andrew  v.  Andrew.  Whatever  may  be  the  con- 
struction put  upon  the  words  "  well  knowing,''  they  can- 
not be  taken  to  shew  that  the  executrix  was  to  take  bene- 
ficially.   It  is,  therefore,  unnecessary  to  discuss  whether 

(a)  8  Tea.  jun.  333.  (A)  1  Sim.  534. 

(b)  3  B«av.  175 ;  11  C.  &  F.  (t)  1  a  &  a  69. 
613;  and  see  1  Sim.,  N.  S.,  343;  6  (k)  7  Sim.  352. 
Hare,  413.  (0  5  Madd.  434. 

(c)  0  C.  &  F.  111.  (m)  1  Bnae.  509. 
(rf)  T.  &  R  2e0.  (n)  6  Sim.  668, 
(«)  T  &  R  156.  (o)  2  M.  &  K.  197. 
(/)  5  Sim.  22.  (p)  1  Sim.  642. 
(^)  1  R  &  M.  232.  (q)  9  Sim.  319. 

N  N  2 
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184D.  the  words  "  trusting,"  "  confiding,"  and  "  knowing,"  can 
be  substantially  distinguished.  It  has  been  argued,  that 
there  is  no  case  in  which  the  next  of  kin  have  taken  in 
such  circumstances,  where  the  word  "  trust  '*  has  not  been 
used.  But,  in  anticipation  of  that  argument,  I  referred  to 
Stubbs  V.  Sargon,  where  none  of  the  words  occurred  which 
are  contended  to  be  requisite  to  create  a  resulting  trust 
Suppose  the  gift  in  Ellis  v.  8eB>y  had  been  ''  I  give  for  the 
purpose  of  &;c.,"  can  any  one  doubt  that  the  decision  would 
have  been  the  same,  although  the  word  "  trust "  was  not 
used?  The  distinction  would  be  an  idle  one.  In  Bards- 
well  V.  Bardswell  (a)  the  words  were  "  well  knowing." 

Lastly.  As  to  the  unproved  papers,  they  are  admissible 
for  the  purposes  for  which  we  rely  on  them :  In  the  Goods  of 
Dyer  (6),  Rymes  v.  Clarkson  (c).  These  papers  are  as  much 
connected  with  the  will  as  the  papers  were  in  those  cases; 
and  on  their  authority,  and  on  that  of  the  cases  already 
referred  to  of  Lord  Inchiquin  v.  Frenck  and  Metham  Y.Duke 
of  Devon,  we  rest  the  admissibility  of  the  papers  in  evidence 
in  this  suit. 

August  6th.     The  ViCE-CHAKCEtLOB: — 

The  plaintifis  in  this  cause  sue  as  the  executors  of  the 
Earl  of  Oxford,  lately  deceased,  who  for  a  short  time  sur- 
vived his  sister  Miss  Frances  Harley,  of  whom  the  defend- 
ant is  the  executrix;  the  object  of  the  bill  being  to  esta- 
blish the  claim  of  Lord  Oxford,  as  Miss  Harley's  sole  next 
of  kin  at  her  death,  which  he  is  admitted  on  each  side  to 
have  been,  to  her  residuary  personal  estate,  which  however 
is  by  her  vrill  given  in  terms  to  the  defendant,  who  con- 
tends that  it  is  so  given  beneficially,  without  qualification, 
or  with  such  qualification  only  as  is  effected  (if  any  is  efiect- 
ed,)  by  four  papers  written  by  Miss  Harley,  which  are  men- 
tioned in  the  pleadings,  and  marked  respectively  B.,  C,  D., 

(a)  9  Sim.  319.  (6)  1  Hagg.  219.  (c)  1  Phillim.  35. 
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and  E.,  under  no  one  of  which,  as  the  defendant  contends,        1849. 
Lord  Oxford  took,  or  could  have  claimed,  any  benefit.  Brioos 

The  plaintiffs  insist  that  Miss  Harley  gave  the  residue  p^nnt 
of  her  personal  estate  to  the  defendant,  not  beneficially, 
but  for  certain  purposes,  either  wholly  undisclosed  and 
wholly  unknown,  or  apparent  only  on  one  or  more  or  all 
of  the  four  papers  just  mentioned;  and  that  the  purposes, 
if  any,  thus  apparent  being  to  a  considerable  extent  such 
as  the  statute  of  George  2,  called  the  Mortmain  Act,  has 
prohibited  from  being  so  effected^  must,  to  that  extent  at 
least,  be  held  to  have  failed  for  Lord  Oxford's  benefit;  and 
the  plaintiffs  lay  claim  to  the  whole  of  the  residuary  per- 
sonal estate,  or,  failing  that,  to  a  great  portion  of  it  accord- 
ingly. 

They  therefore  do  not  admit  that  any  one  of  the  four  pa- 
pers marked  R,  C,  D.,  and  K  is,  for  any  purpose  or  to  any 
extent,  valid,  effectual,  or  to  be  regarded.  And  the  defend- 
ant, on  her  part,  distinctly  maintains  that,  as  against  her, 
the  four  papers  are  for  every  purpose  void ;  and  that  the 
case  ought,  as  against  her,  to  be  treated  as  if  not  one  of 
them  had  ever  existed.  I  may  here  observe,  that,  on  nei- 
ther side,  has  any  objection  been  mad6  on  the  ground  that 
the  four  papers  are,  as  I  believe  them  to  be,  unstamped. 
Nor  has  the  defendant  by  her  answer,  or  at  the  bar,  ob. 
jected  that  the  suit  is  defective  in  parties. 

Of  the  four  papers,  not  one  has  been  admitted  to  probate ; 
and  not  one  can,  for  any  purpose  of  this  cause,  be  treated 
or  considered  as  testamentary.  If  any  one  of  them  is  valid 
at  all,  it  can  only  be  deemed  valid  in  some  other  charac- 
ter than  as  a  testamentary  instrument  therefore,  so  far  as 
the  present  suit  is  concerned. 

Two  codicils  were  admitted  to  probate  with  Miss  Bar- 
ley's will  But  of  these  two  codicils  it  has  not  been  con- 
tended, and  does  not  seem,  that  either  is  material  for  any 
present  purpose. 

The  first  question  is  upon  the  construction  of  the  will, 
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1849.  and  arises  as  well  on  the  manner  in  which  particular  1^^ 
cies  are  given  to  Miss  Penny  (the  defendant),  as  on  the 
language  in  which  the  residue  is  bequeathed. 

Among  various  legacies  to  various  persons  there  is  this 
bequest  to  the  defendant:  "To  Sarah  Penny,  of  Great 
James-street,  Bedford-row,  SOOOiw,  and  a  like  sum  of  SOOOi. 
in  addition,  for  the  trouble  she  will  have  in  acting  as  my 
executrix." 

The  .residue  is  given  thus: — [His  Honor  read  the  residu- 
ary bequest] 

The  will  is  dated  ISth  of  May,  1835.  One  of  the  codicils 
is  dated  1 9th  of  March,  1836.  The  other  is  neither  dated, 
nor  attested,  nor  signed.    The  testatrix  died  in  1848. 

Now,  though  the  language  of  the  particular  bequest  to 
the  defendant  is  not  conclusive  as  to  the  construction  of 
the  gift  of  the  residue,  yet,  a  person  reading  the  will  for 
the  first  time,  and  pausing  immediately  after  that  parti- 
cular bequest,  would,  of  necessity  (I  think),  expect  to  find 
in  the  succeeding  part  of  the  instrument,  either  no  express 
disposition  of  the  residuary  personal  estate,  or  a  disposi- 
tion of  it  otherwise  than  for  the  benefit,  absolutely  and  with- 
out qualification,  of  the  executrix.  The  effect  of  the  terms 
of  the  particular  bequest  must,  I  say,  as  it  appears  to  me, 
be  so  to  affect  the  mind  of  the  reader.  Anything  much 
less  likely  to  be  said  by  a  testatrix,  (particularly  one  in 
Miss  Harley's  circumstances),  if  she  designed  the  residue 
for  the  absolute  benefit  of  her  executrix,  can  hardly,  per- 
haps, be  reasonably  imagined;  especially  when  it  is  ob- 
served that  the  particular  bequest  consists  of  two  legacies, 
to  one  of  which  the  declared  motive  or  object  appears 
confined.  Under  the  law  as  it  stood  before  the  statute 
1  WilL  4,  c.  40,  those,  or  equivalent  words,  used  in  a  case 
of  two  executors  having  unequal  legacies,  or  of  whom  one 
only  had  a  legacy,  would  have  excluded  them  from  all 
title  to  the  residue  beneficially  in  the  character  of  execu- 
tors. 
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On  the  whole,  I  cannot  agree  that,  upon  a  question  of  1648. 
the  inteipretation  of  the  residuarjr  gift  in  this  will,  the 
language  of  the  particular  gifts  is  to  be  forgotten  or  dis- 
regarded; especially  when  (to  borrow  a  remark  made  by 
Lord  Eldan  in  Langham  v.  Sand/ord  (a),)  it  is  remember- 
ed, that  every  part  of  the  will  became  at  one  and  the 
same  time  the  will  of  the  testatrix,  namely,  by  the  act  of 
subscription,  not  one  part  before  another.  The  will  says, 
together  and  at  the  same  moment,  everything  that  it  does 
say. 

The  words  **  her  executors,  administrators,  and  assigns," 
and  the  words  ^  make  a  good  use,"  are  probably  rather  fa- 
vourable than  unfavourable  to  the  defendant's  argument^ 
but  are  also  not  conclusive.  Nor  is  the  remark  (if  indeed 
well  founded)  that  the  words  ''  in  a  manner  in  accordance" 
are,  in  point  of  grammar  and  syntax,  connected  as  direct- 
ly and  as  much  with  the  words  "good  use,"  as  with  the 
word  "  dispose."  This  observation  was,  I  think,  suggested 
by  myself;  but  I  am  not  sure  that  it  is  correct,  and  I  at- 
tribute no  weight  to  it  against  the  defendant.  The  words 
**  make  a  good  use,"  however,  cannot  be  read  as  if  they 
were  disjoined  and  separated.  They  are  part  of  the  same 
sentence  or  paragraph  that  contains  the  word  "  dispose" 
and  the  expression  ''views  and  wishes^"  which,  forming 
an  important  portion  of  the  context,  seem  to  me  to  affect 
materially  and  restrict  the  phrase  "good  use." 

Then  as  to  the  words  "  well  knowing,''  these  cannot  be 
understood  literally.  The  testatrix  did  not  nor  could 
know  that  which  she  professes  to  know.  She  used  this 
expression  in  a  sense  in  which  it  is  often  used,  as  indicat- 
ing belief  and  confidence  with  respect  to  the  future.  And 
how  do  belief  and  confidence  differ  from  faith  and  trust? 
The  phrase  "  well  knowing,"  and  the  expression  of  being 
well  assured — that  of  not  doubting — that  of  desiring — 

(a)  19  Yes.  641. 
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1840.  ^  that  of  hope — ^have  in  various  cases,  some  if  not  all  of 
which  are,  with  others  relevant  to  the  present  dispute, 
collected  by  Mr.  Lewin  in  his  valuable  book,  been  held 
sufficient  to  denote  an  intention  to  create  a  ''  trust"  in 
the  sense  in  which  the  Court  of  Chancery  uses  that  word. 
Then,  what  is  the  force — what  the  meaning  of  the  words 
"  my  views  and  wishes,"  as  used  in  the  will?  If  the  tes* 
tatrix  had  made  her  will  and  died  before  the  statute 
1  Will.  4,  c.  40,  had  not  given  any  legacy  to  Miss  Penny, 
and  had  not  expressly  disposed  of  the  residuary  personal 
estate,  but  had  said  in  the  will,  "  I  have  certain  views  and 
wishes  concerning  the  residue  of  my  personal  property, 
and  in  accordance  with  those  views  and  wishes  I  know 
that  my  executrix  will  dispose  of  it:"  Would  the  execu- 
trix, in  the  absence  at  least  of  any  knowledge  by  her,  and 
of  any  evidence  of  what  the  testatrix  meant  by  "  those 
views  and  wishes,"  have  been  a  trustee  of  the  residue  for 
the  next  of  kin?  An  affirmative  answer  to  this  question 
could  not  probably  be  given  by  a  person  taking  the  defend- 
ant's view  of  the  construction  of  the  will  before  the  Court; 
but,  (the  words  *'  in  addition,  for  the  trouble  she  will  have 
in  acting  as  my  executrix"  being  in  my  opinion,  as  I  have 
said,  material  and  weighty  in  this  case,)  a  negative  an- 
swer to  it  would  not  be  necessarily  inconsistent  with  that 
of  the  plaintiffs.  Whether  the  statute  1  Will.  4,  a  40, 
has  a  bearing  upon  the  present  cause  may  be  a  disputable 
point;  certainly,  however,  it  cannot  affect  the  cause  favour- 
ably to  the  defendant.  Part  of  the  argument  for  her  has 
been  tantamount  perhaps  to  a  contention  that  the  words 
"my  views  and  wishes"  are  to  be  read  as  if  they  were 
Miss  Penny's  "views  and  wishea"  It  was  in  terms  ar- 
gued, that  the  language  accompanying  the  residuary  gift^ 
was  only  the  statement  of  a  reason  for  making  a  bequest 
to  a  legatee  beneficially;  as  if  the  testatrix  had  merely 
said,  "  I  give  her  the  residue  of  my  property  because  I 
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know  how  worthy  she  is  of  it/'  or  ''  because,  firom  her  1849. 
past  conduct,  I  know  how  well  and  wisely  she  will  em- 
ploy it;'"  and  it  is  true  that  the  words  may  be  in  a  sense 
said  to  denote  the  cause  or  motive  of  the  gift.  But  the 
cause  or  motive  of  a  gift  for  what  purpose?  If  not  the 
cause  or  motive  of  a  gift  to  the  legatee  beneficially,  the 
argument  fails.  The  words  appear  to  me,  in  denoting 
the  cause  or  motive,  to  denote  also  the  object  and  end; 
that  object — ^that  end — ^not  the  benefit,  or  not  necessarily 
the  benefit,  of  the  legatee.  It  was  contended  also  for 
the  defendant,  that  the  expression  "  views  and  wishes" 
ought  to  be  construed  as  referring  to  the  testatrix's  gene- 
ral habits  and  character,  or  to  the  general  course,  manner, 
and  tenor  of  her  own  life.  It  is  however,  as  it  appears  to 
me,  more  specific  and  particular  in  its  nature  and  applica- 
tion: she  has  used  I  think  .the  word  "  views"  as  meaning 
design,  plan,  or  intention;  or  plurally,  designs,  plans,  or 
intentions;  and  the  word  "wishes"  (which  cannot  merely 
be  interpreted  to  mean  **  example")  must  be  taken,  I  con- 
ceive, to  have  a  meaning  little  if  at  all  different  from  "  de- 
sire," and  to  be  not  less  strong  certainly  in  the  plaintiffs' 
favour  than  the  word  "  views." 

"  To  wish"  is  explained  by  Mr.  Charles  Richardson  as 
meaning  'Ho  look  after  eagerly,  desirously;  to  desire." 
Dr.  Johnson  gives  to  the  substantive  three  int-erpretations, 
which  are,  "longing  desire,"  "thing  desired,"  "desire 
expressed." 

The  testatrix  by  the  will  appears  to  me  to  have  said  in 
substance  to  Miss  Penny,  "  I  give  you  the  residue,  believ- 
ing and  trusting  that  you  will  dispose  of  it  in  accordance 
with  my  design,  intentions,  and  desire;"  and  this  in  a  will, 
in  a  prior  part  of  which  the  testatrix  had  treated  the  ap- 
pointment of  the  executorship  as  a  burthen  and  charge, 
by  the  words  "  in  addition,  for  the  trouble  she  will  have  in 
acting  as  my  executrix." 

According,  however,  to  the  proper  construction  of  the 
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1849.  words  ^'  my  views  and  wishes,"  understood  as  I  have  said, 
(and  considered  in  connection  with  the  context,)  do  they 
also  mean  "  views  and  wishes"  that  were  designed  to  be, 
or  that  had  been,  communicated  by  the  testatrix  to  Hiss 
Penny,  either  in  writing  or  verbally,  but  otherwise  than 
by  the  will?  I  am  of  opinion  that  they  do;  nndierstand- 
ing  the  expression  <' communicated  by  the  testatrix  to 
Miss  Penny"  as  extending,  though  not  necessarily  confined, 
to  any  paper  on  the  subject  that  might  be  left  for  the  pur- 
pose by  the  testatrix  at  her  death.  Miss  Penny  could  of 
course  not  execute  a  plan  of  which  she  was  left  in  igno- 
rance; and,  except  from  the  testatrix's  information,  the 
scheme  of  the  testatrix  could  not  be  known. 

If  I  am  right  in  thus  reading  the  will,  does  it  or  does  it 
not  exhibit  an  intention,  that,  merely  by  virtue  of  the  will 
(without  more)  Miss  Penny  should  not  take  the  residue 
beneficially?  I  think  that  it  does  exhibit  such  an  inten- 
tion. I  think  in  effect  that  by  it  the  residue  is  given  to 
that  lady,  not  necessarily  for  her  benefit  wholly  or  in  part, 
but  is  given  to  her  for  a  purpose  possibly  not  for  her  be- 
nefit wholly  or  partially,  that  is  to  say,  for  a  purpose  of 
which  the  instrument  does  not  contain  explanation  or 
disclosure,  but  refers  for  the  explanation  and  disclosure  to 
some  other  source  of  information  past,  present,  or  future. 

Supposing,  then,  that  source  of  information  to  fail,  sup- 
posing the  explanation  and  disclosure  to  be  not  obtained, 
and  to  be  unattainable — ^the  executrix,  being  also  the  resi- 
duary legatee,  must  be  treated,  in  my  judgment,  as  hold- 
ing the  residue  in  trust  for  the  next  of  kin;  a  conclusion 
which  appears  to  me  not  opposed  to  Oibbs  v.  Rumsey  (a), 
Lechmere  v.  Lavie  (6),  and  Wood  v.  Cox  (c),  or  any  of  the 
authorities  cited  at  the  bar  during  the  argument,  but  is 
probably,  if  I  rightly  interpret  the  will,  necessary  in  order 
to  avoid  a  departure  at  least  from  some  of  them. 

I  may  observe  that,  in  Wood  v  Cox,  the  will  contained 

(a)  2  V.  &  B.  294.        (6)  2  My.  &  K.  197.        (c)  2  My.  &  Cr.  684. 
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the  words  ''for  hia  ftnd  their  own  use  and  benefit  for  1849. 
ever;"  and  though  it  contained  the  word  ''  wishes/'  the 
codicil  or  additional  testamentary  paper  had  the  word 
''  wish;"  and  the  Lord  Chancellor  appears  to  have  thought 
that  the  latter  was  to  be  considered  as  declaring  and  ex- 
plaining the  "  wishes  "  mentioned  in  the  wiU^  and  that  the 
gift  to  Mr.  George  Cox  was  not  a  gift  upon  trusty  but  a 
gift  subject  to  a  charge. 

In  the  case  of  Mardaimty.  Huaaey  (a)  which  occurred 
long  before  the  statute  of  1  WilL  4,  the  then  Lord  Chan- 
cellor thus  expressed  himself:  ''upon  the  whole  disposi- 
tion the  testatrix  has  made^  she  has  reserved  an  ulterior 
disposition  of  the  residue:  that  ulterior  disposition  being 
either  not  made  or  not  known  to  be  made,  of  course  the 
executors  can  claim  nothing."  The  cases  of  Morice  v. 
Bishop  of  Durham  (6),  Lord  Cranley  v.  Haie  (c),  Mence  v. 
Mence  (cQ,  Oerard  v.  Hanbury  (e),  and  EUia  v.  Sdby  (f),  are 
decbionsy  or  contain  at  least  observations  by  Lord  Eldon^ 
by  Sir  W.  6ra/rU,  and  by  the  present  Lord  Chancellor, 
which  I  think  have  a  bearing,  and  as  to  some  of  them  a 
strong  bearing,  on  this.  Nor  are  Ommaney  v.  Butcher  (g) 
and  Vezey  v.  Jamaon  (h\  nor  perhaps  Braidon  v.  Far- 
rand  (t),  inapplicable.  And  in  the  judgment  delivered 
by  Sir  J.  Wigram  in  the  case  of  the  Corporation  of  Glou- 
cester, I  find  these  two  passages:  "  Upon  the  cases  I  have 
referred  to,  the  plaintiffs  founded  the  general  proposition, 
that  if  a  will  contains  an  absolute  gift  to  an  individual, 
that  individual  must  take  for  his  own  benefit,  unless, 
by  other  parts  of  the  will,  that  absolute  gift  is,  with 
certainty,  reduced  to  a  trust  Now,  after  repeated  con- 
sideration of  this  case,  it  appears  to  me,  as  it  did  during 
the  argument,  that  the  cases  referred  to  have  no  appli- 

(a)  4  Yes.  117.  (/)  1  My.  &  Cr.  286. 

(b)  10  Ves.  522.  (^)  T.  &  R  260. 

(c)  14  Ves.  307.  (A)  1  S.  &  S.  69. 
(rf)  18  Vefl.  348.  (0  4  Ruas.  87. 
(«)  3  Mer.  150. 
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1649.        cation  to  a  case  like  that  before  me.    Those  cases  sup- 
Briogs       P^'^^  ^^^  whole  intention  of  the  testator,  so  far  as  he  has 
^*  committed  it  to  writing,  to  be  before  the  Court     In  such 

cases  it  may  be  right  (in  the  first  class  referred  to)  to 
hold  that  a  gift,  in  one  part  of  a  will,  to  an  individual,  in 
terms  which,  if  uncontrolled  by  the  context,  would  give 
him  an  absolute  interest,  shall  not  be  reduced  to  a  trust 
by  equivocal  expressions  in  another  part  of  the  will;  and 
(in  cases  of  the  second  class)  it  may  be  a  sound  rule  of 
law,  that  a  gift  which,  if  uncontrolled  by  the  context, 
would  give  an  absolute  interest,  shall  not  be  reduced  to  a 
trust  by  a  mere  recommendation  to  the  legatee  to  g^ve  an 
unascertained  part  of  the  legacy  to  an  individual,  or  any 
part  of  the  legacy  to  an  unascertained  objects  But  I  con- 
fess my  inability  to  apply  the  reasoning  upon  which  those 
cases  are  founded  to  a  case  like  the  present,  in  which  the 
difficulty  arises  from  this — that  the  Court  has  not  the  ex- 
pressions of  the  testator  before  it  for  its  guidance.  I  can- 
not accede  to  the  proposition  which  was  urged  upon  me, 
that,  because,  in  both  classes  of  cases  referred  to,  uncer- 
tainty (in  a  sense)  is  the  foundation  of  the  judgment  of 
the  Court  in  favour  olf  the  legatee,  excluding  trust,  it  is 
immaterial  what  the  cause  of  uncertainty  in  any  other 
case  may  be.  The  testator  tells  me,  in  the  third  codicil, 
that  his  ascertained  intentions  are  declared  in  another 
place;  those  ascertained  intentions  are  not  before  me;  and 
the  plaintiff's  argument  requires  me  to  believe,  that,  if 
those  intentions  were  brought  before  me,  the  case  would 
necessarily  fall  within  one  or  other  of  the  cases  I  have 
mentioned.  Taking  this,  then,  as  the  case  of  a  legacy  to 
an  individual,  I  am  satisfied  I  should  be  making  and 
not  expounding  a  will,  if  I  were  to  give  the  plaintiffs 
the  decree  they  ask,  so  far  as  the  60,0002.  is  concerned." 
"  But  no  rule  of  law  can  be  better  settled  than  this — 
that  unless  the  legatee  intended  to  be  benefited  by  a  par- 
ticular bequest  can  be  ascertained,  the  mere  intention  that 
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the  residuary  legatees  of  a  testator  should  not  take  will  be      ^  ^^^ 
inoperative.    The  whole  doctrine  of  lapsed  legacies  as- 
sumes that  the  interests  of  residuary  legatees  are  abridged 
only  in  favour  of  particular  legatees ;  and  if  the  particular 
legacies  fail,  the  residuary  legatees  take  the  whole." 

The  yice-Chancellor  was  dealing  with  a  question  upon 
a  particular  legacy  given  (in  effect,  as  it  was  successfully 
contended)  to  an  unascertained  legatee  But  with  refer- 
ence to  a  claim  of  residue  by  a  testator's  next  of  kin  (at 
least  since  the  statute  of  1  Will.  4),  it  may  be  equally  as- 
serted, that  such  a  claim  does  not  need  the  existence  of 
intention  in  his  favour,  does  not  require  the  absence  of 
expressed  intention  against  him,  but  sustains  itself  where 
there  is  an  inability  to  shew,  by  any  means  which  our  laws 
allow,  the  existence,  in  another's  favour,  of  a  settled  inten- 
tion, legitimate  in  its  nature,  expressed  intelligibly,  and 
capable  of  execution. 

Lastly,  upon  the  appeal  from  the  decision  just  men- 
tioned. Lord  Lyndkurst  is  reported  as  saying,  "But  the 
former  codicil  is  not  produced;  no  account  is  given  of  it; 
and  we  have,  therefore,  no  means  of  ascertaining  the  pur- 
pose for  which  the  gift  was  made,  or  to  what  it  is  to  be 
applied.  In  the  same  sentence  in  which  the  legacy  is 
given,  and  immediately  after  the  words  of  gift,  the  gift  is 
stated  to  be  for  a  purpose  which  the  testator  had  defined, 
but  which  is  wholly  unknown,  and  cannot  be  discovered. 
How,  then,  could  the  legatee  be  allowed  to  take  the  legacy 
for  his  own  use?  The  purpose  is  a  qualification  of  the  le- 
gacy; it  is  an  essential  part  of  it;  and  till  this  is  ascer- 
tained, it  is  wholly  uncertain  what  the  legatee  is  to  take, 
whether  for  his  own  benefit  or  for  the  benefit  of  others, 
and  for  whom,  whether  for  private  purposes  or  for  public 
or  charitable  objects.  It  is,  therefore,  I  think,  clear,  that 
if  the  legacy  had  been  to  an  individual,  it  must  have  alto- 
gether failed.  What  the  testator  intended  —  whom  he 
meant  to  benefit — does  not  appear,  and  cannot  be  ascer- 
tained." 
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1849.  I  proceed  to  the  question,  whether  this  testatrix  has,  in 

an  effectual  or  available  manner,  explained  or  disclosed, 
whoUj  or  to  any  extent,  her  "  views  and  wishes,"  that  is 
to  saj,  as  I  read  her  will,  the  purpose  for  which  it  gave  the 
residue  of  her  personal  estate  to  Miss  Penny. 

The  only  evidence  in  the  cause,  exclusively  of  the  pro- 
bate and  the  four  papers  marked  R,  C,  D.,  and  K,  consists 
of  the  answer;  which  affords  probably  accurate  informa- 
tion, and  beyond  which  it  is  probable  that  there  cannot 
be  obtained,  and  does  not  exist,  any  useful  information, 
either  upon  the  subject  of  the  intent  or  object  of  the  resi- 
duary bequest,  or  with  reference  to  any  one  of  the  papers 
marked  B.,  C,  D.,  and  E. 

The  only  parts  of  the  answer  to  which  it  can  be  mate* 
rial  to  refer  for  any  present  purpose  seem  to  be  the  follow- 
ing passages:  [His  Honor  read  the  passages,  the  substance 
of  which  is  stated  ante,  pp.  629,  630.] 

It  is  not,  therefore,  admitted  or  proved,  nor  do  I  think 
it  likely  to  be  proveable,  that  the  testatrix  made  or  gave, 
communicated  or  left,  any  explanation  or  disclosure,wholly 
or  partially,  of  her  ''views  and  wishes"  mentioned  in  the 
will,  save  so  far,  if  at  all,  as  the  papers  marked  B.,  C,  D., 
and  K  contain  any  such  explanation  or  disclosure;  or  that 
any  one  of  those  four  papers  was  written  before  the  making 
of  the  will,  or  before  the  year  1838.  I  mention  the  year 
1838  with  reference  to  the  Act  passed  in  1887>  "  for  the 
Amendment  of  the  Laws  with  respect  to  Wills." 

But  is  either  of  the  four  papers  available  or  effectual 
for  any  purpose?  Assuming,  as  the  Ecclesiastical  Court 
is  said  to  have  held,  and  as,  at  present,  I  consider  at  least 
highly  probable,  that  each  of  them  was  written  in  or  after 
the  year  1838,  I  do  not  (considering  the  statute  of  1837) 
think  that  any  one  of  them  can  be  treated  as  of  any  avail  or 
efficacy,  for  any  purpose;  whether,  if  the  statute  of  1837 
had  not  passed,  any  one  of  them  might  properly  have  been 
admitted  to  probate,  is  a  question,  which,  upon  the  facts, 
so  far  as  they  appear,  and  upon  the  cases  decided  at  Doc- 
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tors'  Commons,  and  on  appeal  from  Doctors'  Commons,  so  1849. 
far  as  I  am  acquainted  with  them,  may,  perhaps,  be  thought 
disputable;  but,  however  this  maj  be,  the  statute  of  1837 
seems  to  me  to  exclude  them.  Before  that  statute  (I  need 
not  particularly  refer  to  cases  such  as  AdlingUm  y.  Cawn (a), 
Hahergham  v.  Vincent  (&),  Muddeston  v.  Brown  (c),  and  Stich- 
land  T.  Aldrtdge  (d) ),  a  man  could  not,  bj  his  will,  enable 
himself  to  devise  freehold  estates  by  an  unattested  codicil. 
But  the  rule  may,  I  conceive,  be  more  largely  stated.  I 
apprehend  that  a  testator,  by  a  will,  whether  made  before 
1838,  or  after  the  commencement  of  that  year,  could  not 
enable  himself  to  make  a  disposition  of  any  part  of  his 
property  by  any  means  which,  if  the  will  had  not  been 
made,  he  could  not  effectually  have  used;  nor  do  I  recol- 
lect any  exception  or  qualification,  beyond  the  well-known 
one,  as  to  affecting  real  estate  by  means  of  a  will  with 
debts  incurred  and  legacies  given  after  it,  which  is  now 
restricted,  so  far  as  the  statute  requires  particular  forma- 
lities for  the  effectual  gift  of  a  legacy.  The  power  of  a 
testator  to  incorporate  in  his  will  another  existing  paper, 
which  the  will,  by  specific  referonce  and  description,  iden- 
tifies; and  the  prevention  of  fraud,  by  compelling  a  legatee 
to  perform,  after  the  testator's  death,  a  promise  made  by 
him  to  the  testator,  upon  the  faith  of  which  the  testator, 
to  the  knowledge  of  the  legatee,  gave  the  legacy,  are  scarcely 
exceptions  or  qualifications. 

The  four  papers  under  consideration  being  assumed  not 
to  have  existed  before  1888,  being  not  testamentary,  and 
being  unattested,  can,  as  I  conceive,  have  only  such  effect, 
if  any,  upon  Miss  Harley's  property,  as  they  would  have 
had  if  she  had  died  intestate.  But  would  any  one  of  them 
in  that  case  have  been  of  any  foroe  or  efficacy  as  an  agree- 
ment, a  gift,  or  a  declaration  of  trust,  or  in  any  other 

(a)  3  Atk.  141.  (c)  6  Vea.  52. 

(6)2Vw.jiiiLa04;4ftro.C.C.363.    (d)9YeB.6ie, 
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^1849^  manner?  I  am  not  aware  of  a  ground  or  principle  on 
which  that  question  can  be  answered  otherwise  than  in 
the  negative. 

It  follows,  that,  subject  to  the  considerations  that  I  am 
about  to  mention,  I  must  hold  the  plaintiffs  entitled  to  an 
administration  decree.  It  may  be  as  unnecessary  formally, 
as  it  is  substantially,  to  direct  an  inquiry  whom  the  tes- 
tatrix left  her  next  of  kin ;  though  of  this  I  am  not  quite 
sure. 

But  can  it  in  point  of  form  at  least  or  indeed  in  point  of 
substance  be,  even  upon  this  record,  right  to  make  an  ad- 
ministration decree  without  ascertaining  by  means  of  a 
report,  whether  the  testatrix  explained  or  disclosed  the 
"  views  and  wishes  "  mentioned  in  her  will,  and  in  what 
manner,  if  at  all?  Is  it,  even  upon  this  record,  certainly 
right  to  assume  the  total  invalidity  of  the  four  papers? 

If  not,  will  it  be  correct  to  declare  the  decree  to  be 
without  prejudice  to  the  rights  (if  any)  of  persons  not  par- 
ties, though  no  such  person  probably  could,  even  without 
a  declaration  of  that  kind,  be  precluded  by  the  decree;  and 
the  case  is  not  perhaps  within  the  40th  Order  of  the  26th 
of  August,  1841 ;  or  what  course  should,  with  regard  to  the 
four  papers,  be  taken? 

These  are  points  on  which  I  shall  be  glad  to  receive  any 
suggestions  from  the  bar. 

In  the  absence  of  any  such  suggestions,  the  decree  that 
I  am  disposed  to  make  is  to  this  effect: — 

To  declare  that  the  testatrix  bequeathed  the  residue  of 
her  personal  estate  to  the  defendant  as  a  trustee  for  some 
purpose  or  purposes,  which  the  will  and  codicils  of  the  tes- 
tatrix do  not  disclose,  and  the  nature  of  which  does  not  at 
present  appear. 

Refer  it  to  the  Master  to  inquire  and  state  whether  the 
views  and  wishes  concerning  the  disposition  of  such  resi- 
due, which  are  mentioned  in  her  will,  were  ever  and  when 
declared  or  made  known  by  her  in  or  by  any  instruments, 
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papers,  or  writings,  or  instrument,  paper,  or  writing.  And,  1849. 
if  the  Master  shall  so  find,  he  is  to  state  what  the  same  was 
or  were,  and  the  particulars  and  circumstances  thereof; 
and,  if  the  Master  shall  not  so  find,  then  a  common  ad- 
ministration decree,  with  the  addition  of  liberty  to  him  to 
state  any  circumstances  specially. 

An  appeal  from  this  decision  has  been  heard  before  the  . 

present  Lord  Chancellor,  and  dismissed,  with  costs.    *^  ^'^'  '^/^^^     ^ 


Ex  parte  John  Hookins, 

^  '  Jan.  241^^ 

In  the  Matter  of  Samuel  Gundrt  and  Walter  Eustace 
GuNDBY,  Bankrupts. 

X  HIS  was  a  petition  by  way  of  appeal  from  the  rejection  a  partner  n 
of  a  proof  upon  two  bonds,  under  the  following  circum-  J^ ^  hb*» 
stances :—  ^^  "» perforw 

The  bankrupts  carried  on  business  as  bankers  at  Bridport  alleged,  of  a 
In  September,  1812,  the  bankrupt  Samuel  Gundry  gave  SS?^  to' 
to  his  sister  Mrs.  Hookins  a  bond  to  secure  SOOOi ;  the  con-  S**J  ^*!*?  ?* 

'  hu  death-bed. 

sideration  for  which  was  stated  by  the  petition  to  be,  a  The  auter  died, 
promise  made  by  Samuel  Gundry  to  his  father,  on  his  caiiy^uoKthed 
death-bed,  to  provide  for  Mrs.  Hookins,  the  father  having  tj^h^^ 
left  nearly  all  his  property  to  the  bankrupt  Samuel  Gun-  The  ^^"^P^ 
dry.    Upon  the  bond  it  was  expressed  to  be  agreed  that  the  teei  fresh  bonda 

•      ••  111         ^t  11JS*  J.^^   J*  for  smna  amonnt- 

prmcipal  money  should  not  be  called  m  until  nve  years  jng  together  to 
after  the  death  of  the  bankrupt  Samuel  Gundry.     The  ^j^^^^ 
bankrupt  Samuel  Gundry  regularly  paid  the  interest  on  bond,mcoii- 
the  bond  till  the  death  of  Mrs.  Hookins,  which  took  place  deiiTeiy  up  of 
in  1841.     By  her  will  she  bequeathed  all  her  property  to  a?y'2S^|^^ 
her  three  children,  one  of  whom  and  the  husband  of  an-  ''■^  ^  P*^ 

'  ners  in  the 

bank,  inclading 
the -obligor,  became  bankrupt;  and  it  appeared  that,  at  the  timet  of  both  the  tranaactiona,  the  finn 
must  have  been  insolvent,  and  that  the  obligor  must  hare  then  known  or  inspected  this  to  be  the 
case;  but  that  the  transactions  were  entered  into  fiurly,  and  without  reference  to  this  ciztumstance. 
There  was  no  evidence,  however,  of  any  notice  or  Ruspicion  on  the  part  of  the  obligees : — ffeld^  that 
they  were  entitled  to  prove  upon  the  bonds. 

VOL.  III.  0  0  D.  G.  S. 
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1849.        other  she  appointed  her  exocatora.     Sometime  aft^  her 

Em  parte      death  the  bankrupt  gave  to  each  of  these  legatees  a  bond 

^  A^rT^      for  lOOOt,  payable  at  the  expiration  of  five  years  from  his 

QwDMY.      death,  with  interest  in  the  meantime,  in  consideration  of 

their  delivering  up  the  original  bond  and  releasing  him 

in  respect  of  it.    The  bankruptcy  took  place  in  1847;  and 

under  the  fiat  the  obligees  in  two  of  the  substituted  bonds 

tendered  upon  them  the  proofs  now  in  question. 

Mr.  Russell  and  Mr.  E.  W.  Gox^  for  the  appellants 

The  ViCB-  Chancelloe  referred  to  Ex  parte  Berry  (a)  and 
said,  that  at  present  he  only  desired  to  hear  the  appellants' 
counsel  on  the  question  relating  to  the  bankrupt's  circum- 
stances when  he  gave  the  substituted  bonds. 

Mr.  RusseU  and  Mr.  E.  W.  Cox, — In  Ex  parte  Berry,  the 
first  bond  was  voluntary,  and  it  appears  that  the  bank- 
rupt had  called  a  meeting  of  his  creditors;  yet  Lord  Eldon 
said:  ''the  first  bond  was  clearly  good  as  between  the 
obligor  and  obligee;  and,  had  payment  been  enforced  by 
process  of  law  upon  that  security,  it  is  very  difficult  to  main- 
tain that  the  money  paid  could  have  been  recovered.  The 
obligee,  instead  of  payment,  gives  another  bond  which 
was  not  voluntary,  being  given  upon  cancelling  the  former 
security.*' 

This  case  is  a  decision  in  favour  of  the  proof,  unless 
there  is  a  want  of  good  faith  in  the  transaction,  as  where  it 
is  a  mere  attempt  to  substitute  a  valid  for  an  invalid  se- 
curity. There  is  no  proof  here  of  any  such  want  of  good 
faith,  or  indeed  of  insolvency  at  the  time;  for  the  bank 
stood  its  ground  for  six  years  after  the  transaction.  There 
is  no  allegation  that  they  dishonoured  a  bill  or  refused  a 
cheque  during  the  whole  of  this  period. 

(a)  19  Ves.  218. 
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Mr.  Swanston  and  Mr.  Shapter  for  the  assignees. — Daring  1849. 
the  whole  six  years  the  bankrupts  were  insolvent,  and  knew  Emparu 
themselves  to  be  sa  They  never  ceased  to  be  insolvent  Hookina, 
during  the  whole  period.  From  1825  the  history  of  this  Gundat. 
bank  is  a  continued  state  of  insolvency.  In  that  year  the 
deficiency  appears,  to  have  been  36,0002.  Now,  it  is  clear, 
that  if  a  man  in  a  known  state  of  insolvency  gives  a  vo- 
luntary bond,  the  obligee  cannot  prove  in  competition 
with  creditors  for  valuable  consideration.  [The  Vice-Chan- 
cellor,— I  assume,  at  present,  that  the  original  bond  was 
given  voluntarily,  but  not  unfairly  (a).]  That  is  sufficient 
for  our  case,  for  the  bankrupt  knew  the  state  of  his  own 
circumstances;  and  it  is  not  necessary,  to  invalidate  the 
bond  against  creditors  for  value,  that  the  obligee  should  , 
have  known  them  also.  Ex  parte  Berry  {b)  is  conclusive 
in  our  favour,  for  it  appears  from  the  report,  that,  after 
making  the  observations  which  have  been  read  on  the  other 
side.  Lord  EUon^  on  learning  that  there  was  an  affidavit  of 
the  bankrupt's  insolvency  when  the  second  bond  was  given, 
said,  that  he  could  do  nothing  for  the  bond  creditor.  [The 
Vice-Chancelior. — From  the  marginal  note  it  would  seem, 
that  the  impression  made  by  that  case  upon  the  reporter's 
mind  was,  that  the  circumstance  of  the  insolvency  by  it- 
self was  not  enough.]  Or  it  may  be,  that  the  reporter 
considered  the  proposition  in  the  marginal  note  to  be  suf- 
ficiently established  by  the  fact  of  insolvency.  There  may 
be  fraud  in  equity  without  actual  moral  turpitude. 

The  Vicb-Chancbllor,  in  the  course  of  the  argument^ 
asked  for  the  affidavits  in  Ew  parte  Berry.  But  there  did 
not  appear  to  have  been  any  affidavit  except  the  ordinary 
affidavit  of  service  of  the  petition.  His  Honor  said,  there- 
fore, that  he  supposed  it  was  argued  upon  admissions 

(a)  See  Ex  parte  Mudie^  3  Mont,     tcfye,  6  Taunt  3a 
D.  &  D.  66;  and  Lee  v,Mugger-        {h)  19  Ve«.  2ia 

00  2 
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1849.  At  the  conclusion  of  the  argument,  his  Honor  said — 

^"  ^'  My  impression  of  the  case  Ex  parte  Berry  is,  that  Lord 

H00KIK8,  Eldon  did  not  act  upon  the  mere  eridence  of  insolrency, 
GuNDRT.  but  inferred,  that  the  second  security  had  been  given,  not 
only  with  a  knowledge  of  the  failing  circumstances  of  the 
obligor,  but  with  a  view  to  bankruptcy,  and  for  the  pur- 
pose of  assisting  and  improving  the  case  of  the  obligee. 
So  understanding  the  case  of  Ex  parte  Berry ^  I  entirely 
agree  with  it.  If  I  had  understood  it  otherwise,  I  should 
follow  the  authority. 

In  the  present  case,  I  do  not  understand  it  to  be  sug- 
gested, that  either  of  the  obligees  had,  at  the  date  of  the 
bonds,  any  knowledge  or  notice  of  the  insolvency  or  failing 
circumstances  of  Samuel  Ghindry  or  of  the  Bridport  Bank, 
or  intended  to  act  fraudulently  or  unfairly.  That  I  take 
to  be  the  state  of  the  evidence  as  to  the  obligees.  Then 
with  regard  to  the  obligor,  it  may  be,  that  he  at  least  sus- 
pected  the  bad  circumstances  of  his  firm,  or  would  have 
done  so,  if  his  attention  had  been  directed  to  the  matter; 
but  I  believe  that  neither  his  pecuniary  circumstances,  nor 
the  circumstances  of  his  house,  entered  into  his  motives  in 
giving  the  bonds.  I  believe,  that,  on  his  part,  the  trans- 
action was  not  in  the  slightest  degree  connected  with  ac- 
tual or  apprehended  insolvency  or  bankruptcy,  or  with 
any  view  or  notion  that  would  not  equally  have  been  in 
his  mind,  if  he  had  been  one  of  the  wealthiest  men  in 
England.  I  consider  the  transaction  to  have  been  fair  in 
every  respect,  and  in  no  sense  with  the  view  or  intention 
of  bettering  the  case  of  the  obligees  as  against  the  general 
creditors  of  the  obligor  the  bankrupt. 

That  being  so,  I  think  that  the  proof  must  be  admitted; 
I  repeat  that  I  would  not  so  decide,  were  I  of  opinion  that, 
by  doing  so,  I  should  be  contravening  Lord  Eldan's  opin- 
ion in  Ex  parte  Berry, 

I  hardly  consider  myself  as  differing  from  the  Commis- 
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Sioner;  I  have  not  the  same  evidence  as  he  had;  and  he        1849. 
seems  rather  to  have  left  it  to  this  Court  to  decide,  than  to       ^  paru 
have  decided  it  himself.  ^7^^^ 

GUNDRY. 


Ex  parte  Martha  Milleb^  jan,  24tA. 
In  the  Matter  of  Charles  Henry  Swann,  John  Swann, 
and  William  Swann,  Bankrupts 

X  HIS  was  the  petition  of  an  annuity  creditor,  seeking  a  Documents  of 

valuation  of  her  annuity,  and  the  sale  of  certain  copyhold  poeited,  with  a 

lands,  of  which  the  documents  of  title  were  deposited  to  se-  JJ^^d^  wrarwli- 

cUre  the  annuity.   It  prayed,  in  the  usual  form,  the  appli-  "^  *****  *^?y , 

i.   1  n       /.   1  1     .  \   y  \  were  deposited 

cation  of  the  proceeds  of  the  sale  m  payment  of  the  value  to  secure  on 

of  the  annuity,  and  leave  to  prove  for  the  difference.  sM^^bybond. 

The  only  question  was,  whether  the  securities  for  the  ^u^^uTnot 


annuity  were  sufficiently  enrolled.  ^^  > 

.  dum.    The 

The  securities  were,  first,  a  bond,  dated  April  11, 1835,  Court  declined 
whereby,  in  consideration  of  5002.  paid  to  the  bankrupt  ofthepropcrty 
John  Swann  by  the  petitioner,  the  bankrupts  John  Swann  compnsed^in 
and  William  Swann,  and  their  father,  since  deceased,  be- 
came jointly  and  severally  bound  to  the  petitioner  in  the 
penal  sum  of  5002.,  subject  to  a  condition  making  the  bond 
void  on  punctual  payment  of  an  annuity  of  602.  to  the  pe- 
titioner for  her  life.    Secondly,  the  deposit,  by  the  bank- 
rupt, with  the  petitioner  of  the  title  deeds  of  a  copyhold 
estate,  with  a  written  memorandum,  expressing  that  the 
deposit  was  made  by  way  of  further  security  for  the  pay- 
ment of  the  annuity. 

A  memorial  of  the  bond  was  duly  enrolled  in  Chancery, 
in  pursuance  of  the  53  Qeo.  3,  c.  141;  but  the  memorandum 
of  deposit  was  not  noticed. 

Mr,  Wehb^  in  support  of  the  petition. — It  is  not  neces- 
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1849.        sary  that  the  memorandum  of  deposit  should  be  enroll- 
Ea  parte      ^'     ^^  MorrU  V.  Jones  (a),  there  was  a  grant  of  an  annu- 
^/»"*'      ^*y  which  was  enrolled,  and  there  was  an  assignment  of 
SwANN.       certain  policies,  which  were  to  be  re-assigned  on  redemp- 
tion of  the  annuity.   It  was  there  contended,  that,  as  these 
policies  were  of  considerable  value,  the  assignment  ought 
to  have  been  enrolled;  and  that,  for  want  of  enrolment, 
the  grant  of  the  annuity  was  void.     But  the  Court  of 
Queen's  Bench  held  otherwise.     The  explanatory  Act  of 
3  Geo.  4,  c.  92,  expressly  provides  (sect.  2)  that  a  deed 
granting  an  annuity,  if  duly  enrolled,  shall  be  valid,  al- 
though some  other  deed  securing  the  annuity  is  not  en- 
rolled.— He  also  referred  to  Doe  v.  Bingham  (6). 

Mr.  Russell  for  the  assignees. — There  is  no  substantial 
difference  between  the  Acts  53  Geo.  3,  a  141,  and  3  Geo.  4, 
c.  92;  all  that  the  2nd  section  of  the  latter  Act  declares 
is,  that  the  want  of  enrolment  of  one  deed  shall  not  invali- 
date another.  But  it  is  upon  the  unenroUed  security  that 
the  present  order  is  sought. — He  referred  to  Rosher  v. 
Hurdis  (c),  and  SandUa/nds  v.  Marsh  (<2). 

Mr.  Webb,  in  reply,  submitted,  that,  as  the  deposit  would 
have  been  good  without  a  memorandum,  the  want  of  en- 
rolment of  that  document  could  not  affect  the  case,  except 
as  to  costs. 

The  Vice-Chanceliob: 

I  think  that  there  is,  for  this  purpose,  no  substantial  dif- 
erence  between  the  two  Acts.  I  will,  however,  give  the 
petitioner  the  opportunity  of  entering  a  claim  and  filing  a 
bill;  and,  unless  she  should  do  so  within  a  limited  time, 
the  petition  must  be  dismissed,  with  cost& 

(a)  2  B  &  C.  232.  (c)  5  T.  R  678. 

(6)  4  B.  &  Aid.  672.  (rf)  2  B.  &  Aid.  673. 
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1849. 

Ex  parte  William  Pbnkbll  and  Others,  ^^^  ^m 

In  the  Matter  of  Josbfh  Tubkeb,  a  Bankrapt 
X  HE  fiat  was  issued  on  the  18th  of  January,  1848.  ^  bmkrapt  ob- 

tained  an  order 

On  the  2nd  of  November,  184*8,  the  bankrupt  presented  for  leare  to  lur- 
his  petition  for  leave  to  surrender,  and  that  the  costs  of  hbcoste'tobo 
the  petitioner  might  be  paid  out  of  the  estate.    In  support  JSJfte''on''l^ 
of  that  petition,  the  petitioner  made  an  affidavit,  that  he  tition  iupported 
left  England  for  the  Cape  of  Good  Hope  in  1847,  on  ac-  itating,thathii 
count  of  family  disagreements;  and  that,  at  that  time,  he  i^pi^ented 
believed  there  were  ample  funds  to  pay  all  his  creditors  ?^'5&i^indon 
twenty  shillings  in  the  pound ;  that  he  returned  to  England  account  of  hr 
on  the  9th  of  September,  1848,  and  had  no  notice  before  menttTTbT 
the  10th  of  September,  1848,  of  the  fiat  ^JSS.Tii^" 

On  the  15th  of  November,  1848,  an  order  was  made  pcoring  before 

the  Gomiiuiaioii- 

upon  this  petition,  which  was  not  opposed  by  the  assignees,  er  to  smrender, 
giving  leave  to  the  bankrupt  to  surrender,  and  directing  ed,lind  stated " 
payment  of  the  costs  of  the  bankrupt  and  of  the  assignees  ^j^^^^ac- 
out  of  the  estate.  count  of  hu 

,  .  embanuBs- 

The  aasignees  now  presented  a  petition,  stating,  that  on  ments.   The 
the  8th  of  December,  1848,  a  sitting  was  held  for  the  surren-  ^T^Jttn^' 
der,  in  pursuance  of  the  order  of  the  Court;  and  that  the  ^  ^^^^^^ 
bankrupt  then  stated,  that,  finding  he  was  embarrassed  in  discharged;  but 
his  pecuniary  circumstances,  and  had  many  bills  then  be-  edtodiBcharge 
coming  due,  and  having  received  a  threatening  letter  ftom  '^J^gj^^.***** 
one  of  his  principal  creditors,  he,  on  or  about  the  14th  day  ■*^**7!^^ 
of  December,  left  England,  without  notice  to  his  wife  or  ed  when  the 
family,  and  sailed  for  the  Cape  of  Good  Hope;  that  he  had  ^7o?S^ 
previously  had  disputes  with  his  wife's  father  on  pecuniary  ceJ^***- 
matters;  but  that  his  reason  for  quitting  England  was  the 
embarrassed  state  of  his  affairs.     That  he  also  stated  that, 
on  leaving  his  place  of  business,  he  took  with  him  various 
goods,  consisting  of  cutlery,  guns,  bridles,  and  whips,  for 
the  sale  of  which  he  afterwards  obtained,  in  different  places 
at  the  Cape,  140i.;  and  that  he  took  with  him,  in  money, 
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about  1002.  The  petition  stated,  that  the  Commissioner 
thereupon  refused  to  take  the  surrender,  and  certified  as 
follows: — "I  have  declined  to  take  such  surrender,  inas- 
much as  the  reason  assigned  by  the  bankrupt,  on  exami- 
nation this  day  before  me,  for  absenting  himself  from  his 
place  of  business  and  departing  this  realm,  is  inconsistent 
with  his  affidavit,  made  in  support  of  his  petition  to  his 
Honor  Vice -Chancellor  Knigkt  Bruce  for  leave  to  surren- 
der." 

The  prayer  of  the  present  petition  was,  that  the  order 
of  the  15th  of  November,  1848,  might  be  discharged;  and 
that  all  the  costs  of  the  former  petition  and  of  the  petition 
now  presented,  might  be  paid  by  the  bankrupt  personally. 


Mr.  Swanston  and  Mr.  Sheffield  for  the  petition. 
Mr.  Thomas  for  the  bankrupt. 


The  Vicb-Chakobllob: — 

This  question  may  be  properly  raised  when  the  bankrupt 
shall  apply  for  his  certificate.  He  may  never  deserve  his 
certificate;  but  that  is  not  the  question  before  me. 

If  the  assignees  had  asked  that  the  bankrupt  should  be 
examined,  when  he  obtained  the  order  to  surrender,  I 
might  have  ordered  that  to  be  done.  As  it  is,  I  think  the 
proper  course  is  to  dismiss  this  petition,  with  costs.  I  may 
add,  however,  that  I  do  not  intend  my  decision  to  have 
the  effect  of  preventing  the  Commissioner  firom  giving  the 
costs  of  this  petition  to  the  assignees  out  of  the  estate,  if 
he  should  so  think  fit 
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1849. 

Ex  parte  Charlbs  Stbwabt,  p^  ^g^ 

In  the  Matter  of  Chaelbs  Stbwabt.  ^^^  ^^' 

HIS  was  a  petition  to  have  a  fiat  which  had  issued  Abamiter,wlio 
against  the  petitioner  annulled  for  want  of  trading,  under  Srw^pie^^rf 
the  following  circumstances,  as  appearing  upon  the  affida-  ^|^^"** 

vits.  upon  them  for 

The  petitioner  was  a  barrister,  and  in  1842  became  the  lot&B^—Hdd 
lessee  of  two  pieces  of  building  ground,  one  at  Notting-hill,  ep*,HthSi*A^^ 
and  another  at  Shepherd's-bush.     He  entered  into  a  con-  meMiingof  the 

*^  ^  Dankiupt  laws; 

tract  with  a  builder,  who  thereby  agreed  to  build  on  the  but,  on  it  ap- 
ground  a  certain  number  of  houses  at  a  stated  price.  haduoepted  t 

This  contract  was  afterwards  abandoned,  and  the  peti-  Jj^^y  ^if 
tioner  proceeded  to  build  upon  the  ground  200  houses,  J?^p****;  ^. 
purchasing  the  materials  for  this  purpose.  had  brought 

As  the  houses  were  completed  he  let  them;  and,  in  the  ^ander^'on^e 
course  of  his  dealings,  with  reference  to  these  undertak-  ^^|^! 
ings,  he  accepted  a  bill,  addressed  to  him  as  ''  Mr.  Stewart,  ed  of  injured 

-  ,,  him  as  a  trader, 

builder.  the  fiat  was  an- 

He  also  brought  an  action  of  slander,  on  the  ground  ^"^^  't'^^ 
that  the  slanderous  expressions  complained  of  had  a  ten- 
dency to  injure  him  in  his  character  of  a  trader  subject 
to  the  bankrupt  laws. 

Mr.  Russell  and  Mr.  Bramiwdl,  in  support  of  the  petition, 
contended,  that  a  person  who  built  houses  for  the  purpose 
of  letting  them  could  not  be  considered  a  "  builder"  within 
the  meaning  of  the  Act 

The  Yicb-Chanobllob  asked  if  there  was  any  decision 
upon  the  point. 

Mr.  Swanston  and  Mr.  Bacon,  for  the  assignees,  submit- 
ted, that  the  case  was  completely  governed  by  Ex  parte 


Stbwart. 
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1849.         Neirinckx  (a).     Ex  parte  Edwards  (6)  was  also  referred 

ExjmrtB         ^• 
Stbwabt, 

/»  ^        The  Vice-Chancellob  : — 

Having  before  me  the  case  referred  to,  I  cannot  annul 
the  fiat.  I  can  only  give  liberty  to  the  petitioner  to  bring 
an  action  for  the  purpose  of  having  the  question  tried  at 
law. 

The  petition  was  ordered  to  stand  over,  with 
liberty  for  the  petitioner  to  bring  an 
action. 


May  2nd.  The  petition  now  came  on  to  be  disposed  of,  an  action 
having  been  brought,  and  the  jury  having  found  against 
the  trading.  At  the  trial,  the  Judge  (Mr.  Baron  Parke), 
put  to  the  jury  three  questions : — 

First,  whether  there  was  evidence  of  the  plantiff  hav- 
ing sold  timber,  sand,  and  other  materials  for  profit? 
Secondly,  whether  the  plaintiff  was  a  builder  in  this  sense, 
ready  to  build  a  house  for  any  one  who  would  give  him 
an  order  for  that  purpose?  Thirdly,  whether  the  plaintiff, 
after  building  the  houses  at  Shepherd's-bush,  Notting-hill, 
and  others,  which  it  appeared  that  he  had  built  in  Bolton- 
row,  meant  to  confine  himself  to  those  three  instances;  or 
whether  he  had  an  intention,  generally,  to  enter  into  other 
building  speculations? 

The  jury  found,  that  the  plaintiff  did  not  buy  and  sell 
timber,  sand,  and  other  materials  with  a  view  to  make  a 
profit;  secondly,  that  the  plaintiff  was  not  a  builder  in 
the  sense  of  being  ready  to  build  a  house  for  any  one 
who  might  give  him  an  order  for  the  purpose;  and,  third- 
ly, that  the  plaintiff  intended  to  confine  himself  to  the 
three  instances  of  building  mentioned  in  the  third  ques- 

(a)  2  Mont.  &  A.  384,  542.  (b)  1  Mout.  D.  &  De  Gez,  3. 
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tion,  and  had  no  intention  of  entering  generally  into  other        1849. 
building  speculations;  and  they  thereupon  found  a  verdict      Et parte 
for  the  plaintiff.  ^jSTi^f  ^' 

A  motion  for  a  new  trial  was  refused  in  Easter  Term  GrrmwAAT. 
following,  when  Mr.  Baron  Parke  obserred,  that  he  had 
put  the  third  question  to  the  jury  with  reference  to  the 
obserrations  of  the  Chief  Judge  in  £x  parie  Neirinoko!;  and 
also,  that  he  had  so  much  doubt  as  to  the  question,  whe- 
ther Mr.  Stewart  was  a  builder  within  the  meaning  of  the 
bankrupt  laws,  that,  if  the  jury  had  found  that  he  was  a 
builder,  he  should  have  reserved  that  question  for  the 
opinion  of  the  Court. 

Mr.  RusseU  and  Mr.  BramweU  now  asked,  that  the  fiat 
might  be  annulled. 

Mr.  Swanston  contended,  that  the  questions  put  by  the 
learned  Judge  did  not  fairly  raise  the  point  in  dispute. 
He  also  objected  that  the  petitioner  had  withheld  his  books 
from  his  assignees,  at  the  trial;  so  that  the  evidence  was 
not  fiiUy  before  the  jury. 

The  Viob-Chakokllob: — 

In  the  first  place,  I  am  of  opinion,  that  the  finding  of 
the  jury  is  correct,  with  reference  to  the  evidence  before 
them.  So  treating  that,  I  have  next  to  consider,  whe- 
ther, if  the  books,  which  have  been  the  subject  of  obser- 
vation to-day,  had  been  in  the  possession  of  the  defend- 
ants at  law  in  sufficient  time  before  the  trial,  and  had  been 
laid  before  the  jury,  with  all  the  observations  properly  be- 
longing to  them,  there  would  have  been  further  evidence 
before  them,  such  as  ought  to  have  made  a  difference  in 
the  answer  to  any  of  the  three  questions  put  to  them  by 
the  learned  Judge;  I  am  of  opinion  that  there  would  not. 
I  think  that  it  would  not  have  been  right  to  make  any 
difference  in  the  verdict  on  the  ground  of  any  such  addi- 
tion to  the  evidence. 
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Next,  it  has  been  argued,  that  the  three  questions  put 
to  the  jury  did  not  exhaust  the  subject;  and  that,  in  par- 
ticular, the  third  question  ought  to  have  been  altered  or 
added  to.  I  am  of  opinion  that,  assuming  the  jury  to 
have  correctly  answered  the  other  questions  put  to  them, 
whatever  answer  they  might  have  given  to  the  third  ques- 
tion as  altered  in  the  manner  now  proposed  on  behalf  of 
the  respondents,  it  would  have  made  no  difference,  and  I 
should  have  held  still,  as  I  now  hold,  that  this  gientleman 
was  not  a  builder  within  the  meaning  of  the  Act 

On  the  whole,  I  am  satisfied,  that  this  fiat  is  bad  in  law, 
and  must  be  annulled.  As  to  the  costs,  without  saying 
whether  the  ruling  of  the  learned  Judge  at  the  trial,  or  the 
ruling  of  the  Court  of  Exchequer  upon  the  application  for 
a  rule  nisi  for  a  new  trial,  or  any  decision  now  on  this  fiat 
that  it  must  be  annulled,  is  consistent  or  inconsistent  with 
the  case  Ex  parte  Neirinckx,  it  is  impossible  to  say,  on  this 
question  of  costs,  tha,t  the  existence  of  that  case  is  a  matter 
to  be  foigotten.  To  this  consideration  are  to  be  added 
these,  that  this  gentleman  has  accepted  a  bill  drawn  upon 
him  by  the  description  of  "  Mr.  Stewart,  builder,"  and  has 
brought  an  action  with  a  declaration,  in  which  he  has  de- 
scribed himself  as  a  trader  subject  to  the  bankrupt  laws. 
The  consequence  is,  that  I  shall  give  the  successful  party 
here  no  costs  up  to  the  time  of  my  order  directing  or  al- 
lowing the  trial,  inclusive.  The  costs  since  must  be  paid 
by  the  petitioning  creditor. 

Ordered  accordingly;  and  that  the  costs  of 
the  trial,  not  exceeding  502.,  should  be  paid 
by  the  petitioning  creditor,  who  was  to 
be  M  liberty  to  set  off  against  them  the 
debt  due  to  him  from  the  petitioner. 
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1849. 


Ex  parte  Rowland  Evans  and  Others,  ^•*-  ^^• 

I860. 

In  the  Matter  of  John  Foster,  a  Bankrupt.  May  Ijt. 

1>Y  an  indenture,  dated  the  13th  of  July,  1841,  and  A  trader,  upoH 

^  hit  daughter*! 

made  between  William  Aggas  of  the  first  part,  the  bank-  marriage,  oove- 
rupt  of  the  second  part,  Maria  Foster  his  daughter  of  the  S^ongw^e' 
third  part,  and  the  petitioners  of  the  fourth  part,  being  the  j^^^^^^ 
settlement  which  was  executed  prior  to  and  in  contem-  oranyuwraeof 
plation  of  the  marriage  between  William  Aggas  and  Maria  entiUed  under 
Foster,  the  bankrupt  covenanted  with  the  petitioners,  ^^^^^ 
their  executors,  administrators,  and  assiims,  that  in  case  ?•"*»  ■H®'^^ 

,  ,  ,  liTc,  such  a  mm 

the  mtended  marriage  should  be  solemnised,  the  bank-  aswiththe 
rupt,  his  heirs,  executors,  or  administrators  would  pay  Sranypropw^ 
or  cause  to  be  paid  to  the  petitioners,  their  executors,  J^**^^\, 
administrators,  or  assigns,  during  such  time,  and  so  long  therein  men- 
as  William  Aggas  and  Maria  Foster,  or  either  of  them,  or  amount  to  150/.: 
any  issue  of  the  said  intended  marriage,  immediately  enti-  ^^Jj^^OTtiof 
tied  under  the  provisions  thereinafter  contained,  should  be  *i>«^«ity  be- 

*  commg  due  af- 

living,  an  annuity  of  such  an  amount,  as  either  alone,  un-  ter  the  iuumg 
til  any  real  or  personal  estate  should  devolve  upon  or  vest  dle^rade^add 
in  the  said  William  Aggas  and  Maria  Foster  in  her  right,  "*^  ^  ^''^' 
or  any  issue  of  the  said  intended  marriage,  under  the  said 
settlement  of  her  said  father  and  mother  and  the  said 
thereinbefore-mentioned  will  or  either  of  them  or  other- 
wise howsoever,  or  together  with  the  clear  annual  produce 
to  arise  or  be  payable  from  any  such  real  or  personal  es- 
tate, or  both  real  and  personal  estate,  as  the  case  may  be, 
after  any  such  devolution  or  vesting  as  aforesaid  should 
take  place  for  the  time  being,  would  from  time  to  time 
make  up  one  ftiU  annuity  or  yearly  sum  of  150Z. 

The  marriage  took  place,  and  no  real  or  personal  estate 
had  yet  devolved  upon  or  become  vested  in  William  Aggas 
and  Maria  his  wife  in  her  right  or  any  issue  of  them,  or 


^^.^^^.^y.^     ^^,^^.^.fPiJ. 
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the  petitioners,  under  or  by  virtue  of  the  settlement,  or 
otherwise  howsoever. 

On  the  24th  of  October,  1842,  the  fiat  issued. 

On  the  25th  of  March,  1843,  the  petitioners  tendered  a 
proof  under  the  said  fiat  against  the  separate  estate  of  the 
said  John  Foster  for  the  value  of  the  annuity,  as  a  contin- 
gent debt;  but  such  proof  was  rejected,  on  the  ground  that 
the  contingencies  on  which  the  said  annuity  depended 
were  such,  that  the  value  of  the  said  annuity  could  not  be 
ascertained. 

At  the  date  of  the  fiat  42Z.  88,  4(2.  was  due  and  owing 
to  the  petitioners  for  arrears  of  the  annuity;  and  on  the 
25  th  day  of  March,  1843,  there  was  due  and  owing  to  them 
the  sum  of  1051,  including;  the  amount  of  such  arrears 
and  a  proportional  part  of  the  current  half  year  up  to  the 
time  of  tendering  the  proof;  and  the  petitioners  were  on 
that  day  allowed  to  prove,  and  were  admitted  as  creditors, 
against  the  separate  estate  of  the  said  bankrupt  for  that 
amount. 

Under  the  joint  estate  dividends,  amounting  in  the 
whole  to  6«.  1(2.  in  the  pound,  have  been  paid  to  the  joint 
creditors. 

The  creditors  upon  the  separate  estate,  including  the 
petitioners,  in  respect  of  their  said  claim  for  1051,  were 
paid  in  full,  and  a  surplus  from  his  separate  estate  was 
carried  over  to  the  credit  of  the  joint  estate. 

On  the  6th  of  March,  1843,  the  bankrupt  obtained  his 
certificate. 

In  and  during  the  year  1848,  and  after  the  above  dis- 
tribution as  aforesaid,  a  further  sum  of  12112.  4s.  6(2.  was 
received  by  the  official  assignee  as  part  of  the  separate 
estate  of  the  bankrupt,  to  which  he  became  entitled  in 
right  of  his  wife. 

The  whole  of  the  said  annuity  of  1 502.  per  annum  had 
continued  to  be,  and  still  is,  payable  under  and  by  virtue 
of  the  said  indenture;  and  the  instalments  which  accrued 
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due  after  the  date  of  the  above-mentioned  proof  down  to        1^9. 
the  2l8t  of  September,  1848,  amounted  to  8232.  16a  Sd. 

The  petitioners  tendered  a  proof  for  the  balance  due  in 
respect  of  this  amount  after  deducting  some  payments 
which  had  been  made  by  the  bankrupt;  but  the  Commis- 
sioner rejected  the  proof,  because  no  case  had  been  pro- 
duced to  him  in  which  payments  periodically  accruing 
after  the  date  of  the  bankruptcy  had  been  admitted  to 
proof 

The  present  petition  was  then  presented,  praying  that 
the  petitioners  might  be  admitted  creditors  for  7031  16^ 
lOd,  the  above-mentioned  balance,  and  might  receive  di- 
vidends thereon  (not  disturbing  former  dividends). 

Mr.  Hardy y  in  support  of  the  petition,  cited  Re  Ocdes  (a), 
Ex  parte  Myers  (6),  Ex  parte  Qrundy  (c),  Ex  parte  Mar- 
shall (d),  Thompson  v.  Thompson  (e), 

An  unreported  case,  before  the  Subdivision  Court,  of 
Re  Whttmore  (/),  vas  referred  to  as  containing  a  summary 
of  the  authorities,  and  as  shewing,  that  in  Ex  parte  Orundy 
the  general  point  was  taken,  although  it  does  not  so  appear 
by  the  report. 

Mr.  J.  Russell,  amicus  curiae,  confirmed  this  statement. 

The  y  icb-Chancellob  said,  that  the  case  did  not  seem  to 
fall  within  the  56th  section  of  6  GFeo.  4,  c.  16,  or  within  any 
other,  as  far  as  it  appeared;  and  that  he  could  not  decide 
in  favour  of  the  proof  without  the  opinion  of  a  Court  of 
law  being  obtained. 

(a)  1  De  G.  100.  («)  2  Bing.  N.  C.  109 ;  and  see 

(6)  Mont  &  B.  229.  2  D.  &  C.  126. 

(c)  Mont.  &  M.  293.  (/)  See  the  next  case. 

\d)  1  Mont  &  A.  118. 
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1849.  A  case,  embodying  the  foregoing  statement,  was  accord- 

ingly directed  for  the  opinion  of  the  Court  of  Common 
Pleas  upon  the  following  question : — 

Whether  the  said  Rowland  Evans,  Thomas  Foster,  and 
Charles  Crompton  are  entitled  to  prove  against  the  separ 
rate  estate  of  John  Foster  (the  bankrupt),  in  respect  of  the 
said  annuity,  for  the  instalments  thereof  accrued  since  the 
25th  day  of  March,  1843,  the  date  of  the  first  mentioned 
proof,  or  any  or  either  of  them,  and  receive  dividends  with 
the  other  creditors,  not  disturbing  any  former  dividends? . 

The  following  certificate  was  sent  by  the  Court  of  Com- 
mon Pleas. 

"  This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion  that  Rowland  Evans, 
Thomas  Foster,  and  Charles  Crompton,  are  not  entitled  to 
prove  against  the  separate  estate  for  the  instalments  men- 
tioned in  this  question. 

W.  H.  Maulb, 

C.  Cresswell, 

E.  W.  Vaughan  Williams, 

T.  N.  Talpouri).'V 


1850.  Upon  the  case  coming  back  upon  the  certificate,  the 

May  ijf.  Vicb-Chancbllor  dismissed  the  petition,  but  directed  the 
costs  of  both  parties  to  be  paid  by  the  assignees,  they  con- 
senting thereto. 
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In  the  Matter  of  Whitmorb,  Wkllb,  and  Others.  Feb.  18/A. 

In  this  case,  a  proof  was  tendered,  upon  a  covenant  of  the  bankrupt  A  trader  core- 
Whitmore ;  and  the  case  now  came  on  for  judgment  in  a  Sub-division  n*nted  by  an 
Court)  consisting  of  Mr.  Commissioner  Merivale,  Mr.  Commissioner  Scment  to  w 
Fanblanque,  and  Mr.  Commissioner  Holroyd.  the  premiums  on 

The  facts  appear  in  the  judgment  certain  aasigned 

policies  of  m- 

Mr.  Commissioner  MeritoU  pronounced  the  judgment  of  the  Court  xdi^  ^^  jf  he 
as  follows : —  fiiiled  to  do  so, 

The  question  in  this  case  arises  out  of  a  settlement  on  the  bank-  ^"^^^  ^* 
mpt*s  marriage,  by  which,  after  reciting  an  agreement  on  the  part  of  amount  which 
the  Iady*s  father,  to  secure  to  the  trustees  of  the  settlement  the  prin-  they  should  pay 
cipal  sum  of  4000?.,  to  be  paid  to  them,  together  with  interest,  withm  ^^^^^^ 
a  limited  period ;  and  further  reciting,  that  it  had  been  agreed,  on  his  becoming 
the  part  of  the  bankrupt^  that  he  should,  by  assignment  of  two  cer-  bankrupt — 
tain  policies  of  assurance  on  his  life,  secure  to  the  trustees  the  prin-  ^^^J?"**  ^* 
cipal  sum  of  5000?.,  to  be  paid  to  them  within  three  months  after  his  not  prove  for  the 
death ;  and  that  they  (the  trustees)  should  stand  possessed  of  the  amountrequired 
said  two  sums  of  4000?.  and  6000?.  on  the  trusts  thereinafter  men-  ^^^  ^^^ 
tioned ;  and  after  further  reciting  that  the  lady*B  fitther  had,  in  pur-  keep  up  the  po- 
suance  of  his  agreement^  executed  a  bond  to  the  trustees  for  the  licies  during  the 
payment  of  the  4000?.  within  one  year  after  the  marriage,  it  was  ^kropt's**Ufc  * 
declared,  that  the  trustees  shoufd  stand  possessed  of  the  said  4000?. 
upon  trusty  to  suffer  the  same  to  remain  on  the  security  of  the  bond 
until  six  months  after  the  death  of  the  father,  and  then  to  sell  and 
investy  and  stand  possessed  of  the  securities  upon  the  usual  trusts  of 
the  settlement;  and  it  was  further  witnessed,  that  the  bankrupt 
thereby  sold  and  assigned  to  the  trustees  the  said  two  policies,  to  be 
held  on  the  trusts  after  mentioned,  appointing  them  his  attomies  to 
recover  the  principal  monies,  and  covenanting  that  he  (the  bank- 
rupt) would  pay  the  premiums,  and  produce  to  the  trustees  his 
receipts,  and  would  also  repay  to  the  trustees  any  sums  which  they 
might  have  advanced  in  payment  of  premiums,  in  case  of  his  making 
default;  and,  lastly,  to  do  all  such  further  acts  as  might  be  rea- 
sonably required  for  more  effectually  assigning  the  policies.    The 
settlement  contained  a  proviso  for  the  purpose  of  preventing  for- 
feiture, whereby  the  trustees  were   empowered,  whenever  they 
should  think  it  expedient,  to  pay  the  premiums  out  of  the  interest  of 
the  4000?.  or  of  the  securities  on  which  it  might  be  invested;  and 
also  another  proviso,  that  if  the  bankrupt  should,  at  any  time  during 
his  life,  pay  to  the  trustees  the  two  principal  sums  of  2000?.  and 
3000?.,  secured  by  the  policies,  the  trustees  should  re-assign  to  him 
the  policies ;  and  it  was  further  declared  and  agreed,  that  the  ti'us- 

yOL.  III.  P  P  D.  G.  S, 
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18-13.  Court  of  Boview;  and  as  this  is  the  case  which  seems  most  in  point 


In  fi0 


with  the  present  of  all  those  which  have  now  been  cited,  I  ^rill 
Whitmors.  sl^ortly  state  the  substance  of  it.  It  was  the  case  of  a  covenant  by 
A.  for  payment  by  B.  of  the  premiums  on  a  policy  effected  to  secure 
a  debt  due  from  B.  to  the  plaintiff.  The  premium  becoming  due  was 
paid  neither  by  R  (who  had  become  bankrupt),  nor  by  A.,  but 
the  plaintiff  himself  paid  it ;  and  A.  having  in  the  meantime  also 
become  bankrupt^  and  having  obtained  his  certificate,  it  was  held, 
that  the  certificate  was  no  discharge  from  the  payment  of  the  pre- 
miums. It  is  unnecessary  to  express  an  opinion  as  to  what  might 
have  been  our  decision  if  the  proof  here  had  been  otherwise  present- 
ed to  us;  but  the  parties  have,  in  this  case,  been  advised  to  ex- 
hibit it  in  this  shape,  namely, — ^for  the  value  of  the  policies,  esti- 
mated according  to  the  amount  of  the  premiums.  And  it  is  argued, 
that  this  is  an  amount  clearly  capable  of  valuation ;  that,  although 
there  is  strictly  no  debt,  inasmuch  as  the  covenant  is  to  pay,  not  to 
the  bankrupt,  but  to  a  third  party,  namely,  the  insurance  company, 
yet,  when  it  is  considered  that  the  policy  has  been  made  the  subject  of 
an  absolute  assignment^  and  that  the  covenant  to  pay  is  for  the  imme- 
diate benefit  of  those  who  are  the  objects  of  it,  there  can  be  no  ques- 
tion that  this  is  an  obligation  within  the  contemplation  of  the  statute. 
There  is,  at  least  to  my  mind,  much  force  in  the  reasoning  in  fiivour 
of  the  reception  or  admission  of  this  proof,  and  sufficient,  perhaps, 
to  justify  the  expression  of  some  desire  that  the  provisions  of  the 
Act  were  extended  to  cases  such  as  the  present^  of  no  unfrequent 
occurrence,  undistinguishable  in  point  of  moral  justice  from  those 
of  Ex  parte  Tindall,  and  others  already  cited.  But  we  apprehend 
that,  whatever  disposition  may  be  felt  to  give  effect  to  such  an  ex- 
tension, it  is  too  strongly  opposed  to  the  principle  of  a  distinction 
between  debts  and  mere  liabilities,  as  it  is  laid  down  by  the  Chief 
Judge  Brsktne  in  the  case  of  £x  parte  Marehcdl^a),  to  be  acted  upon. 
In  La  Coste  v.  Oilman  (6),  a  similar  question  to  the  present  arose 
under  the  Insolvent  Debtors  Act,  51  Qeo.  3,  c.  125,  s.  16 ;  and  it  was 
contended,  that  premiums  on  a  policy  of  insurance,  payable  after  the 
1st  of  May,  1811  (up  to  which  day  the  Act  operated  in  discharge, 
sect  30),  must  be  considered  as  sums  of  money  payable  by  way  of 
annuity  or  otherwise,  at  any  future  time  or  times,  by  virtue  of  any 
bond,  covenant,  or  other  securities  of  any  nature  whatsoever,  within 
that  section ;  but  the  Court  of  Exchequer  thought  otherwise,  and 
held,  that  the  debtor  was  not  exonerated  as  to  such  premiums  by 
his  discharge  under  the  Act  In  the  case  of  Bennett  v.  Burton  (c), 
a  mortgagor,  by  a  deed  of  mortgage  for  a  debt  of  1000^.,  cove- 
nanted, as  a  further  security,  to  insure  his  life  for  the  mortgagee's 


(a)  1  Mont.  &  A.  118 ;  3  D.  &  (6)  1  Price,  315. 

C.  139.  .  (c)  12  A.  &R  657. 
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benefit)  to  deliver  the  policy  to  him,  and  to  keep  the  premiums  1843. 

paid  till  the  debt  was  discharged;  and  that  ii^  in  the  meantime,  ▼ 

the  premiums  should  be  in  arrear,  the  mortgagor  might  pay  them,  y^arruoKu, 
and  receive  the  amount  from  the  mortgagee.  The  mortgagor  after- 
wards took  the  benefit  of  the  Insolvent  Debtors  Act,  7  Geo.  4,  c.  57, 
and  included  the  1000^.  in  his  schedule,  stating  also  that  the  cre- 
ditor held  a  policy  of  insurance  on  his  life,  with  a  joint  security 
of  A.  R  for  the  payment  of  the  premiums.  It  was  held,  that  the 
mortgagor  was  not  protected  by  his  discharge,  nor  from  an  action 
of  covenant  at  the  suit  of  the  mortgagee,  for  premiums  becoming  due 
after  such  discharge,  and  paid  by  the  mortgagee  on  the  mortgagor's 
defitult.  Now,  in  the  case  upon  which  we  have  to  decide,  the  bank- 
rupt covenants  to  pay  the  insurance  office  certain  premiums,  and  if 
he  does  not,  the  trustees  may  pay  them,  and  he  (the  bankrupt)  ia  to 
indemnify  the  trustee&  It  seems  to  us,  that  this  indemnity  is  inca- 
pable of  being  estimated.  If  the  trustees  had  paid  a  year's  premium, 
and  the  bankrupt  had  died  before  the  next  premium  became  due, 
the  amount  of  damage  would  have  been  the  sum  paid  by  the  trus- 
tees ;  or  it  might  have  been,  in  addition  to  that,  a  fine  imposed  by 
the  office  for  paying  the  premium  too  late.  Again,  if  the  bankrupt 
had  died,  and  the  payment  of  the  last  year's  premium  had  been  alto- 
gether omitted,  the  whole  sum  insured  would  have  been  lost  We 
think  that  this  case  is  analogous  to  the  cases  of  Bennett  v.  Burton  and 
La  Coete  v.  Oilman^  and  must  be  governed  by  them ;  but,  independent- 
ly of  any  authority,  we  also  think  that  there  was  here  no  debt  between 
the  trustees  and  the  bankrupt  to  which  any  of  the  clauses  in  the 
Bankrupt  Act  are  applicable,  and  that,  consequently,  this  proof  must 
be  rejected. 
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1849. 


Mari:h  oM. 


A  bill  of  ex* 
change  thus 
dmwn — .**  Pay 
C.  &  Co.  7500/. 
value  of  same, 
which  place 
against  coffee 
per  Vigilant:** 
— Ildd  not 
sufficient  to 
give  a  lien  on 
the  coffee  for 
the  amount  q{ 
the  bill 


Ex  parte  Richaud  Cabruthbbs  and  Others, 

In  the  Matter  of  Jonathan  Higginson  and  Richabd  Dean, 
Bankrapt& 

X  HE  petitioners  were  holders  of  a  bill  of  exchange  for 
7500Z.,  drawn  upon  the  bankrupts,  in  respect  of  a  cargo  of 
coffee,  consigned  to  the  bankrupts,  by  their  orders,  by 
Messrs.  Lyon,  Scfiwind,  &  Co.,  of  Rio  Janeiro.  The  bill 
was  thus  expressed:  "Exchange,  7600i  sterling,  Rio  de 
Janeiro,  18th  of  September,  1847.  At  sixty  days  sight,  pay 
this  first  of  exchange,  second,  third,  and  fourth  not  paid, 
to  the  order  of  Messrs.  Carruthers  &  Co.,  the  sum  of  7500^ 
sterling,  value  of  same,  which  place  to  account  against 
coffee  per  Vigilant,  as  advised  by  Lyon,  Schwind  &  Co." 

The  bills  of  lading  of  the  cargo  were  received  by  the 
bankrupts  before  the  date  of  the  fiat.  The  bill  of  ex- 
change was  not  accepted,  having  arrived  after  the  bank- 
ruptcy. 

On  the  arrival  of  the  cargo,  the  assignees  of  the  bank- 
rupts took  possession  of  it.  Their  right  to  retain  it  was 
disputed  by  an  indorsee  of  the  bill  of  lading,  and  was  the 
subject  of  an  action  (a).  Tlie  petition  prayed  that  the  cargo 
might  be  sold,  and  that  the  amount  due  to  the  petitioners 
on  the  bill  might  be  paid  out  of  the  proceeds. 


Mr.  Bacon  and  Mr.  J,  V.  Prior  contended,  among  other 
arguments,  that  the  form  of  the  bill  was  sufficient  to  give 
a  lien;  and  that,  as  the  bankrupts  took  the  cargo  with  no- 
tice that  this  bill  had  been  drawn  upon  them  in  that  par- 
ticular form,  they  must  be  held  to  have  made  the  purchase 
on  the  footing  of  the  agreement  which  the  bill  expressed, 
although  they  had  not  in  form  accepted  the  bilL — They 


J^^^ir. 


7^-^i^-^ 


(a)  See  Van  Casteel  v.  Booicery  18  L.  J.,  Exch.,  9. 


r/ 
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cited  Ex  parte  Waring  {a),  Ex  parte  Perfect  (b)y  Expaiis        1849. 
Parr  (c),  Ex  parte  Qledstanesid)^  and  jBwm  v.  Carvaiho(e).       ^^^ 

Ca&ruthbm, 

Mr.  Swanetouy  Mr.  RueseU,  Mr.  JJ.  Pahner,  Mr.  Grampton,     uJow^n. 
Mr.  Oreene,  and  Mr.  i^cfdts,  for  the  respondent& — ^The  lan- 
guage of  the  bill  of  exchange  merely  imports  that  it  is  to 
be  carried  to  a  particidar  account,  and  is  insufficient  to 
create  a  lien. 

Mr.  Bacon,  in  reply,  was  stopped  by  the  Court 

The  Vicb-Chancellob: 

These  petitioners  may  not  be,  and  probably  are  not, 
bound  by  the  judgment  of  the  Court  of  Exchequer,  obtain- 
ed by  the  assignees  in  the  action  twice  tried  before  special 
juries  at  Liverpool.  But,  leaving  this  judgment  entirely 
out  of  consideration,  I  think  that  the  case  of  contract,  in* 
dependently  of  the  form  and  language  of  the  bill,  rests  in 
too  doubtful  and  obscure  a  state  to  render  it  possible  to 
act  on  it 

With  regard  to  the  form  and  language  of  the  bill,  it 
must  be  recollected,  as  was  urged  by  counsel,  that  it  has 
never  been  accepted.  Still  its  form  and  language  may  be 
such  as  to  shew  the  object  and  intention  with  which  the 
goods  were  placed  on  board  the  Vigilant,  and  with  which 
possession  was  obtained  by  Barton,  Irlam  &  Higginson, 
or  the  captain  of  the  vessel,  by  means  of  that  delivery.  The 
language  of  the  bill  is  capable  of  being  explained  not  only 
in  such  a  manner  as  to  create  a  lien,  but  is  open  to  another 
construction.  It  may  be,  that  the  true  construction  is, 
that  the  bill  simply  directs  to  what  account  it  is  to  be 
placed.  It  may  have  been  intended  to  give  a  lien;  but  I 
cannot  act  upon  such  a  construction  of  the  instrument 

I  will  not  preclude  the  petitioners  from  instituting  a 

(a)  2  Q.  &  J.  404.  (d)  3  Mont.  D.  &  D.  109. 

(6)  Mont  25.  (e)  4  My.  &  C.  690. 

(c)  18  Ves.  65. 
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1849.        suit  for  establishing  their  claim,  if  they  think  fit  so  to  do. 
"^^^^      Unless  they  establish  it  by  a  suit  at  law  or  in  equity,  I 
CARRrTHBR^    q}^\  dismiss  the  petition  without  costs. 

In  rt 

HlOGINSON. 

The  order  was  for  the  petition  to  stand  over, 
with  liberty  for  the  petitioners  to  bring 
an  action  or  institute  a  suit;  but  if  nei- 
ther action  nor  suit  should  be  commenced 
within  six  weeks,  the  petition  was  to  stand 
dismissed. 


Ex  parte  Jabed  Tebbett  Hunt, 
Feb,  \st.  In  the  Matter  of  Joseph  Busst. 

A  decianition  of  X  HIS  was  the  petition  of  the  petitioning  creditor. 
wrS^a^at       On  the  29th  of  March,  1848,  the  respondent  Joseph 
within  two        Busst,  being  then  a  trader,  filed,  in  the  office  of  the  Lord 

months,  AeW  to  >  e  '  » 

be  an  act  of  Chancellor's  Secretary  of  Bankrupts,  a  declaration  of  in- 
ficient°to  L^- .  solvcncy,  in  the  form  of  schedule  D.  to  the  6  &  6  Vict,  c 
fi^firu^Jdtiter  122.  On  the  4th  of  April  following,  a  fiat  was  issued 
that  period,  on  agaiust  the  respondent,  on  the  petition  of  three  creditors, 
of  the  former  and  was  duly  forwarded  to  the  Court  of  Bankruptcy  for 
the  Birmingham  district 

Some  of  the  creditors  afterwards  came  to  a  resolution  to 
give  the  respondent  time  to  pay  his  debts,  which  he  under- 
took to  do  in  full,  by  four  instalments ;  and  a  deed  of  in- 
spection and  letter  of  license  was  executed  by  the  credi- 
tors and  by  the  respondent,  to  enable  the  latter  to  carry 
the  agreement  into  effect;  and  the  fiat  was,  consequently, 
never  opened. 

The  respondent  continued  to  carry  on  business,  but  failed 
in  the  payment  of  the  second  of  the  above-mentioned  in- 
stalments.    The  creditors  then  resolved  to  proceed  in 


fiat. 
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bankruptcy;   but  inasmuch  as  the  respondent  had  in-        1649. 
curred  debts  and  had  traded  since  the  fiat  was  issued, 
it  was  thought  advisable  to  annul  it,  and  issue  another. 

Accordingly,  on  the  18th  of  December  last,  the  petitioner 
presented  a  petition  to  annul  the  first  fiat;  which  was 
annulled  accordingly. 

On  the  same  day,  another  docket  was  struck;  and  on 
the  23rd  of  December,  1848,  a  second  fiat  was  issued,  on 
the  petition  of  the  present  petitioner,  Jared  Teirett  Hunt 

The  act  of  bankruptcy  relied  on  in  support  of  the  second 
fiat,  was  the  declaration  of  insolvency  filed  on  the  29th 
of  March,  1848,  on  which  the  first-mentioned  fiat  issued 
within  two  months;  it  being  considered,  that  the  issuing  of 
this  fiat,  although  it  was  alfterwards  annulled,  was  suflS- 
cient  to  satisfy  the  provision  in  the  Act.  On  proceeding 
to  open  the  second  fiat,  Mr.  Commissioner  DanieU  was 
satisfied  with  all  the  requisites  except  the  act  of  bank- 
ruptcy, but  considered  the  declaration  of  insolvency  not 
sufficient,  inasmuch  as  the  second  fiat  was  not  issued  within 
two  months  after  the  filing  of  the  declaration. 

The  prayer  of  the  petition  was,  that  the  Commissioner 
might  be  ordered  to  adjudicate  the  respondent  to  be  a 
bankrupt  upon  the  second  fiat,  or  that  it  might  be  ordered 
that  the  first  fiat  issued  against  him  might  be  proceeded 
with,  notwithstanding  the  same  had  been  annulled,  as 
mentioned  in  the  said  petition,  and  that  the  conduct  of  the 
proceedings  under  the  same  fiat  might  be  committed  to 
the  petitioner.  It  was  intimated  to  the  Court,  that  the 
Commissioner  was  desirous  of  having  the  point  decided  for 
his  guidance. 

Mr.  Swanston  and  Mr.  Shapter  in  support  of  the  petition. 
— ^The  declaration  of  insolvency  is  a  good  act  of  bank- 
ruptcy to  support  the  second  fiat,  for  all  that  the  5  &  6 
Vict.  c.  122,  s.  22  requires,  is  thus  expressed:  "  provided  a 
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1840.  fiat  in  bankruptcy  shall  issue  against  such  trader  within 
two  months  from  the  filing  of  such  declaration  {a)"  That 
requisition  is  satisfied  in  the  present  case,  as  a  fiat  did 
issue  within  the  time.  [The  Vtce-^ChcmceUor. — ^Is  not  the 
meaning  of  the  clause  this,  that  the  declaration  of  insol- 
vency is  capable  of  supporting  a  fiat  issued  within  two 
months,  and  is  not  capable  of  supporting  one  issued  at  a 
later  period?] 

There  is  an  unreported  decision  of  Lord  Cottenham^a  in 
our  favour,  upon  the  exactly  similar  words  of  the  proviso 
in  the  1  &  2  Vict.  c.  1 10,  s.  8,  by  which  default  in  paying 
or  securing  a  debt  is  made  an  act  of  bankruptcy,  ''  pro- 
vided a  fiat  in  bankruptcy  shall  issue  against  such  trader 
within  two  calendar  months,  kc"  The  case  is  Ea  parte 
Parker  (b).  There  is  a  marked  difference  between  the 
firame  of  these  sections  and  that  of  the  6  Geo.  4,  a  1 6,  s.  6, 
which  also  enacts,  that  a  declaration  of  insolvency  shall 
be  an  act  of  bankruptcy,  but  provides  that  no  commission 
shall  issue  thereupon,  unless  it  be  sued  out  within  two  ca- 
lendar months  next  after  the  insertion  of  the  advertise- 
ment of  the  insolvency.  The  change  in  the  provision  must 
have  been  made  designedly,  and  for  the  purpose  of  defi- 
nitively constituting  an  act  of  bankruptcy  as  soon  as  a  fiat 
issues,  although  it  may  not  be  the  fiat  which  is  ultimately 
prosecuted. — They  also  cited  Oibeon  v.  Mudcett  (c). 

The  Vicb-Chanoellob: — 

Independently  of  authority  my  own  opinion  would  pro- 
bably have  been  different;  but  I  consider  myself  bound,  by 
the  decision  of  the  Court  of  Review  and  the  Lord  Chan- 


(a)  The  corresponding  provi-  8th  December,  183&;  Lord  Chan- 

sion  in  the  new  Act>  12  &  13  Vict,  cellor,  December  24th,  1839;  re- 

c  10^  B.  104,  is  similarly  framed,  ported  post,  p.  576. 

(6)  C.  R,  28th  November  and  (c)  4  Man.  &  Gr.  160. 
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cellor  in  the  matter  otFarher,  in  Noyember  ancl  Decern*        1849. 
ber,  1839,  on  the  8th  section  of  the  stat  1  &  2  Vict  c.  110, 
to  hold  the  second  fiat  yalid. 


1639. 
C.R 
Ex  parte  Riohabd  Parkeb,  ^n^^  ^ 

In  the  Matter  of  Riohabd  Pabker.  L.  C. 

^  Dec.  24^A. 

X  HIS  was  the  petition  of  the  bankrupt,  to  annul  the  fiat  A  fiat  wu  ined 
for  want  of  an  act  of  bankruptcy.  That  relied  upon  was  ^  omiMion  to' 
the  omission  to  pay  or  secure  a  debt  according  to  the  1  &  2  S^JtM^SSn  * 

VictC.  110,  S.  8.  tothel&2* 

_,  .  .  ••        •        <•  M    •»  •  •       ^        Vict.  c.  110,  g. 

The  petitioner  having  failed  to  pay  or  give  security  for  8,wiuch  enacts, 
the  debt,  a  fiat  issued  against  him  within  the  two  months  gi^n  Ihaii  c^ 
mentioned  in  the  8th  section  of  the  Act,  but  was  after-  ftitote  an  act  of 

'  bankruptcy, 

wards  annulled  for  want  of  prosecution  at  the  instance  of  provided^  fiat 

- .  shall  issue  with- 

a  creditor.  in  two  months 

Afterwards,  and  after  the  expiration  of  the  two  months,  ^^^  fiatwasno^ 
the  fiat  issued  which  was  now  in  question,  upon  the  peti-  »a«d  outbyth© 
tion  of  the  creditor,  at  whose  instance  the  former  was  made  the  affida- 

J   J  Tit  of  debt,  and 

superseded  was  afterwards 

annulled  for 

Mr.  Bethdl,  in  support  of  the  petition  (a). — First,  the  fiat  cution.  a  se- 
cannot  be  sustained,  as  it  is  not  sued  out  by  the  creditor  i^utaaftM^Ac 
whose  alleged  debt  the  petitioner  omitted  to  pay.  expiration  of 

Secondly. — It  is  precluded  by  the  proviso  in  the  clause  Hddy  that  the 
limiting  its  operation  to  fiats  sued  out  within  two  months,  ftc^ns^ted 
The  annulled  fiat  cannot  satisfy  the  requirement  of  the  ll^^^!^y 
Act,  for  it  is  the  tfame  as  if  it  had  not  existed. — He  re-  *®  »apport  the 

second  fiat. 

ferred  to  6  Geo.  4,  c.  16,  s.  81. 

Sir  John  Cboss  said,  he  had  no  doubt  upon  the  first 
point.    The  omission  to  comply  with  the  requisitions  of 

(a)  The  report  ia  taken  from  the  note  in  the  Court  book  of  the  day. 
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1839.  the  section  was  an  oyert  act  of  insolyency;  and  the  section 
was  intended  to  apply  to  all  the  creditors.  His  Honor 
only  required  to  hear  the  respondent's  counsel  on  the  se- 
cond point 

Mr.  Sfvanston  for  the  respondent,  the  petitioning  credi* 
tor. — It  is  a  mistake  to  say,  that  the  first  fiat  can  be  treated 
as  a  nullity.  It  was  a  yalid  fiat,  and  might  be  put  in 
operation  by  an  order  in  the  nature  of  a  writ  of  proce- 
denda  Had  it  been  otherwise,  I  would  not  argue  the 
point 

Mr.  BeiheUj  in  reply. — ^There  is  no  act  of  bankruptcy 
except  under  the  Act  But  the  Act  requires  a  fiat  to  be 
issued  within  two  months.  Can  it  be  said  that  this  re- 
quirement is  satisfied  by  the  issuing  of  the  first  fiat  which 
has  been  annulled? 

Sir  John  Cboss. — The  case  is  new,  and  not  without 
difficulty.  It  requires  much  consideration.  Perhaps  the 
Court  woidd  not  have  annulled  the  first  fiat,  had  the 
circumstances  been  brought  under  its  notice. 

Dec,  eth.  On  this  day  Sir  John  Cross  gave  judgment,  dismissing 
the  petition,  and  saying  that  Sir  George  Rose  concurred 
in  the  decision. 

jDec.  24th,         On  this  day  the  matter  was  heard  before  the  Lord  Chan- 
cellor (Lord  CoUenham),  by  way  of  appeal,  on  the  following 

Special  Case. 

The  Court  hath  found  as  follows: — ^That  the  petitioner, 
on  the  22nd  day  of  August  now  last  past,  was  a  trader 
within  the  meaning  of  the  laws  now  in  force  respecting 
bankrupts,  and  was  then  indebted  to  one  Lydia  Rainsford 
in  the  sum  of  1002.  and  upwards;  and  that  the  said  Lydia 
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Rainsford  did,  on  that  daj,  file  an  affidavit  in  her  Majesty's  1839. 
Court  of  Bankruptcy,  that  the  said  debt,  amounting  to  the . 
sum  of  2500Z.,  was  then  justly  due  to  her;  and  that  the  pe* 
titioner,  as  she  yerily  believed,  was  then  such  trader  as 
aforesaid;  and  the  said  Lydia  Rainsford  did  afterwards, 
to  wit,  on  the  26th  day  of  August  last,  cause  the  petitioner 
to  be  served  personally  with  a  copy  of  the  said  affidavit, 
and  with  a  notice  in  writing  requiring  immediate  payment 
of  the  said  debt 

Add  the  Court  hath  further  found,  that  the  petitioner 
did  not  within  twenty-one  days  after  the  said  service  and 
notice  pay  the  said  debt,  nor  secure  or  compound  for  the 
same  to  the  satisfaction  of  the  said  Lydia  Rainsford,  nor 
did  enter  into  any  bond  for  securing  the  payment  of  the 
said  debt  or  any  part  thereof,  pursuant  to  the  statute  in 
that  case  made  and  provided,  but  wholly  made  default 
therein  for  twenty- two  days  then  next  following. 

And  the  said  Court  doth  further  find,  that,  within  two 
calendar  months  firom  and  after  the  filing  of  the  said  affi- 
davit, that  is  to  say,  on  the  20th  of  September  then  next 
following,  a  fiat  in  bankruptcy  was  issued  against  the  said 
petitioner  on  the  petition  of  one  Job  Cox,  to  whom  he  was 
then  justly  and  truly  indebted  in  the  sum  of  1002.  and 
upwards;  and  that  the  same  was  superseded  for  want  of 
prosecution  in  due  time  at  the  instance  of  the  said  Joseph 
Foster,  the  petitioning  creditor,  who  caused  the  fiat  now 
in  force  to  be  issued  in  lieu  thereof,  on  the  24th  of  Octo- 
ber following,  but  after  the  expiration  of  two  calendar 
months  from  the  filing  of  the  said  affidavit. 

And  no  other  act  of  bankruptcy,  except  the  default 
aforesaid,  appears  to  have  been  committed  by  the  said 
petitioner. 

For  the  petitioner  it  was  contended,  that  the  law  did 
not  authorise  any  of  his  creditors,  except  the  said  Lydia 
Rainsford,  to  avail  themselves  of  such  act  of  bankruptcy; 
and  that  both  the  said  fiats  were,  for  that  reason,  invalid; 
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Est  parte 
Parkbr, 

In  fw 
Parkkr. 


or,  if  not,  that  it  was  unlawful  to  sue  out  the  fiat  now  in 
force  after  the  expiration  of  the  said  two  months  from  the 
filing  of  the  affidavit 

Nevertheless,  this  Court,  having  also  fully  heard  and 
considered  the  arguments  and  allegations  of  the  counsel 
for  the  petitioner  and  for  the  said  Joseph  Foster,  doth 
adjudge  and  determine  that  the  said  petitioner  did  become 
bankrupt  within  the  true  intent  and  meaning  of  the  Act 
passed  in  the  1st  and  2nd  years  of  her  Majesty's  reign  for 
abolishing  arrest  on  mesne  process,  before  the  issuing  of 
the  said  second  fiat;  and  that  the  same  is  valid  in  law; 
and  thereupon  doth  order  that  the  said  petition  be  dis- 
missed. 

Mr.  Bethdl  appeared  for  the  appellant 

Mr.  Swanaton  for  the  respondent. 

The  Lord  Chancellor  dismisssed  the  appeal. 


1849. 

Feb,  m  dk 

12th. 


Where  a  peti- 
tion, and  the 
affidavits  in 
rapport  of  it, 
had  been  wrong- 
ly intitled,  and 
the  petition  had 
been  amended 
under  an  order, 
the  Court  al- 
lowed the  affi- 
davits to  be 
taken  off  the 
file  to  be 
amended. 


Ex  parte  Robbrt  Bxtrton  and  Others, 
In  the  Matter  of  Richard  Ford,  a  Bankrupt ; 

AND 

In  the  Matter  of  Qeorgb  Harvet,  a  Bankrupt 

jyLR  BACON  and  Mr.  Rogers^  on  behalf  of  the  peti- 
tioner, moved  that  the  affidavits  in  support  of  the  petition 
might  be  taken  off  the  file,  in  order  that  the  title  of  them 
might  be  amended,  so  as  to  correspond  with  the  petition 
which  had  been  amended  under  an  order  of  the  Court; 
and,  when  so  amended,  was  intitled  in  both  the  above 
bankruptcies,  but  was  originally  intitled  in  only  one  of 
them. 

The  Vick-Chancellor,  after  consulting  the  Registrar, 
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Mr.  Vizard,  said,  he  was  informed  that  there  were  prece- 
dents (a)  in  the  office  of  such  an  order,  to  which  he  saw 
no  objection. 

The  affidavits  were  ordered  to  be  taken  off  the  file  to  be 
amended  and  resworn,  the  solicitor  undertaking  to  restore 
them  so  amended  within  a  week  to  the  proper  officer  of 
the  Court 

(a)  Re  CoatMy  10th  AngUBt,  1848 ;  Re  Seddan,  14tli  January,  1846, 
and  18th  February,  1846. 


1849. 


Ex  parte  John  Ward, 
In  the  Matter  of  John  Ward,  against  whom  &c. 

X  HIS  was  a  petition  to  annul,  for  want  of  prosecution, 
a  fiat  which  had  issued  against  the  petitioner. 

Mr.  RusseU  and  Mr.  Asptand  supported  the  petition. 

For  the  petitioning  creditor  it  was  objected,  that  the 
petition  was  one  of  course,  and  ought  not  to  have  been 
served. 

Mr.  Ru8bM  said,  that  the  bankrupt  was  abroad,  in  the 
course  of  his  business  as  the  master  of  a  vessel ;  and  that, 
therefore,  he  could  not  sign  the  common  petition,  and 
that  a  special  application  became  necessiary. 

The  Vicb-Chancellor  said,  that  a  short  ex  parte  appli- 
cation might  have  been  made,  and  refused  the  bankrupt 
the  costs  of  the  present  petition. 


March  7th. 


The  circum- 
stance of  a  per- 
son against 
whom  a  fiat  has 
iasoed  being 
abroad,  does 
not  justify  a 
special  petition 
to  annul  for 
want  of  prose- 
cution, as  an 
ex  parte  appli- 
cation may  be 
made  to  dis- 
pense with  his 
signature. 
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1849. 

March  1th.  Ex  parte  Samuel  Wabd, 

In  the  Matter  of  Samuel  Ward,  against  whom  &c 

An  order  annul-  XN  this  case  an  Order  had  been  made,  annulling,  with 

»&it uLed*^  costs,  for  want  of  legal  requisites,  a  fiat  against  the  peti- 

X^**5d^  tioner;   and  the  only  question  was,  whether  the  costs 

not  be  extended  should  indude  the  costs  occasioned  by  the  issuing  of  the 

to  the  coeta  <^c-  i*  x 
caiioned  to  him  Mt. 
by  theusning 

Ai^th^o?"       ^^'  -KwAseH  and  Mr.  Aspland  were  for  the  petitioner. 

the  proceeding! 

The  Vioe-Chancellob  said,  he  could  not  make  an  order 
in  that  form.  The  order  might  extend  to  the  costs  of  con- 
testing the  adjudication;  but  for  anything  further  the  pe- 
tioner  must  bring  his  action. 


liatn^  19th.  Ex  parte  Ralph  Addison, 

In  the  Matter  of  Chables  Saxon  Hoopbb  and  Ralph 
Addison,  against  whom  &c. 

A  trader,  on  a  -L  HIS  was  the  petition  of  one  of  the  bankrupts  to  annul 
Jj^^^^^?  *^[gft  the  fiat,  for  want  of  an  act  of  bankruptcy.  From  January, 
at  the  place  of     1843  to  1849,  the  bankrupts  carried  on  business  in  part- 

bnsmees  a  di-  *  '^ 

rectionthat       ncrship,  as  merchants,  at  No.  23,  Lawrence  Pountney- 

letten  were  to      i 

be  addressed  to     *W1®- 

c^'Jit^ce,      ^^  *^®  ^^^^  of  August,  1848,  the  partnership  was  dis- 

at  a  shop.         '   SOlved. 

ing  partner  af-  Both  the  partners  had  resided  at  the  place  of  business, 
IS^a  wii-  *iU  the  8th  of  December,  1848,  when  the  petitioner  quitted 
citor  to  call  a     the  house,  and  went  to  reside  in  Quebec-street,  where  he 

meeting  of  ere-  /  ,  -%»  > 

ditors,  and  the     had  previously  hired  a  bed-room,  in  order  to  be  near  his 

solicitor  notified 
this  to  the  re- 
tired partner,  who  neither  sanctioned  the  meeting  nor  attended  it: — IfeU^  that  neither  of  these  emit- 
sions  constituted  an  act  of  bankroptcy. 
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brother,  who,  with  his  wife  and  daughter,  resided  in  that 
neighbourhood,  and  with  whom  he  intended  to  reside,  upon 
their  obtaining  suitable  apartments.  There  was  a  memo- 
randimi  in  the  diary  at  the  counting-house,  that  any  letters 
for  the  petitioner  were  to  be  addressed  and  forwarded  to 
him,  at  Mr.  Chews,  Post-office,  Crawford-street,  Bryanstone- 
square.  Addison's  brother  was  well  known  to  Mr.  Chews. 
It  appeared  that  on  the  Ist  of  January,  1849,  the  petitioner 
received  a  letter  firom  the  petitioning  creditor's  solicitor, 
dated  the  29th  of  December,  1848,  stating  that  the  other 
bankrupt  instructed  him  to  call  a  meeting  of  the  creditors 
of  the  firm  on  the  3rd  of  January,  at  2  o'clock,  at  the  soli- 
citor's office. 

The  petitioner  had  not  sanctioned  the  calling  of  this 
meeting,  and  he  did  not  attend  it  His  solicitor  however 
was  present,  and  the  meeting  was  adjourned  to  the  5th, 
in  order  to  ascertain  whether  the  petitioner  would  give 
up  to  the  creditors  the  deed  of  dissolution;  which  he  de- 
clined to  do:  and  thereupon  it  was  determined  by  the 
creditors  that  a  fiat  should  be  issued  against  the  two.  In 
support  of  the  fiat,  the  housekeeper  at  the  counting-house 
deposed,  that  she  had  no  knowledge  of  the  petitioner's 
residence;  and  that  she  believed  he  absented  himself  with 
intent  to  delay  and  defeat  his  creditors.  Several  persons, 
creditors,  also  deposed,  that  on  applying  at  the  counting- 
house  they  could  not  ascertain  where  the  petitioner  was 
to  be  found. 


1849. 

EmparU 

Adduon, 

In  re 

HOOPSB. 


Mr.  Russdl  and  Mr.  J.  T.  Hamilton  in  support  of  the 
petition. — The  refusal  to  attend  the  meeting  was  no  act 
of  bankruptcy;  nor  can  the  petitioner's  ceasing  to  reside 
at  the  place  of  business,  alfter  the  partnership  had  ceased 
and  it  was  no  longer  his  place  of  business,  be  considered 
an  absenting,  so  as  to  be  an  act  of  bankruptcy.  By  insert- 
ing an  address  in  the  diary  he  did  all  that  it  was  necessary 
to  do  to  enable  the  creditors  to  apply  to  him. 

VOL.   III.  Q  Q  D.   0.   8. 
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1849.  Mr.  Bacon,  for  the  assignees,  cited  Ex  parte  Beer  (a)  as 

Ex  parte      ^  ^^^  Qon-attendance  at  the  meeting. 

ADDXaON, 

HoopDL  The  Vige-Changellob. — There  the  bankrupt  concurred 

in  calling  the  meeting.  An  address  at  a  post-office  cannot 
be  consider^  as  affording  a  trader's  creditors  proper  means 
of  access  to  hint 

The  V1CI-CHAKOELI.0B  inquired  whether  the  respond- 
ents desired  an  oral  examination;  and  being  answer^  in  the 
negative,  his  Honor  said: — Had  the  respondents  wished  to 
examine  witnesses,  I  should  have  adjourned  the  case  for  the 
purpose  of  enabling  them  to  do  so.  I  am  of  opinion  that,  up- 
on the  materials  before  me,  I  am  bound  to  say,  that  an  act 
of  bankruptcy  has  not  been  committed  by  this  gentleman. 
The  fiat  must  be  annulled  as  against  the  petitioner;  but  it 
is  not  a  case  for  costs.  The  materiab  before  me  include 
important  facts  which  were  not  before  the  Commissioner. 

Fiat  annulled,  without  costs. 

(a)  1  Mont  D.  &  D.  390. 
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1849. 

Ex  parte  Abchibald  Eeightlbt,  Hbnbt  Stubbs,  Qeobqe    jp^n  ^nd. 
Smith>  and  John  Smith, 

In  the  Matter  of  John  Stockdale,  a  Bankrupt. 

X  HE  petitioners  Archibald  Eeightley  and  Henry  Stubbs  A  mortngee 
were  transferrees  of  a  legal  mortgage  in  fee.   On  the  trans-  ^^^ord^^ 
fer,  the  other  petitioners  Oeorge  and  John  Smith,  who  ''**!'^*^^^^' 
were  entitled  to  the  equity  of  redemption,  covenanted  to  mortgagor  imt 
pay  the  mortgage  debt.  the'^nityrf 

Afterwards,  the  petitioners  George  and  John  Smith  ^^^^^^^. 
conveyed  the  equity  of  i^emption  to  the  bankrupt,  who  dorsof  the  equity 

-  ,        .  ,      ^  ,  ^r  ,        ofredcmption, 

by  the  conveyance  covenanted  with  George  and  John  with  whom  the 
Smith  to  pay  the  mortgage  debt  and  indemnify  them  in  ^^^ia  to 
respect  thereof  w  thcjiebt, 

*  ,  ,  join  in  tno 

The  present  petition  prayed  for  a  sale  of  the  mort-  petition,  and 

gaged  hereditaments,  with  leave  for  the  petitioners  George  uberty,  after 

and  John  Smith  to  bid;  and  that  the  proceeds  of  the  g^^^|^*** 

sale  might  be  applied  in  payment  of  the  mortgage  debt;  prove  for  the 

amount. 

and,  if  they  should  be  insufficient,  then  that  the  peti- 
tioners George  and  John  Smith,  on  paying  the  deficiency 
to  the  other  petitioners,  might  be  at  liberty  to  prove  for 
the  amount  so  paid  by  them,  and  to  enter  a  claim  in  the 
meantime. 

Mr.  Hobhouse  supported  the  petition. 

Mr.  Bacon  and  Mr.  FoUetty  for  the  assignees,  were  not 
eaHed  upon. 

The  Vice-Chancellob. — A.  is  indebted  to  B.,  and  C. 
covenants  with  A.  to  pay  A.'s  debt.  Can  B.  be  considered 
a  creditor  of  C.?  Has  there  ever  been  a  case  where  Lord 
Rosdyna  Order  has  been  enforced,  in  which  there  could 
be  no  proof  by  the  mortgagee  for  the  deficiency? 

Petition  dismissed. 
QQ2 
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May  23rd,  Ex  parte  Henry  Thomas  Nbwton, 

In  the  Matter  of  Hen&t  Thomas  Newtok. 

An  "JJJ""*^  JL  HIS  was  the  petition  of  the  bankrupt,  praying,  among 
Mtoiicitortothe  Other  things,  that  the  accounts  of  Mr.  Moss,  the  assignee, 
ed  to^lrge^for  which  had  been  audited  previously  to  the  llth  of  August, 
X'^oy^'i^e  1848,  might  be  opened;  that  it  might  be  referred  to  the 
buineM  of  the  Commissioner  to  review  them;  and  that,  in  reviewing  the 
eocti  oat  of  Same,  the  Commissioner  might  be  directed  to  disallow  all 
My  profi^Uim-  ^^^^  contained  in  the  bills  of  costs  of  the  assignee  (who  had 
upon.  acted  as  solicitor  to  the  fiat)  other  than  those  items  which 

were  for  or  in  respect  of  money  paid  out  of  pocket  by 
him. 

The  assignee  had  been  the  petitioning  creditor,  the 
bankrupt  being  indebted  to  him  on  mortgage,  and  also  in 
respect  of  a  bill  of  costs. 

Dividends,  amounting  to  lOs.  in  the  pound,  had  been 
already  paid  to  the  creditors,  who,  with  the  exception  of 
the  assignee,  had  agreed  to  accept  the  remaining  10«. 
in  the  pound  without  requiring  interest,  and  that  there- 
upon the  fiat  should  be  annulled. 

At  the  original  hearing  the  accounts  were  directed  to 
be  re-audited. 

The  case  now  came  on  upon  the  Commissioner's  certifi- 
cate; and  the  principal  question  was,  whether  the  Com- 
missioner ought  to  have  allowed  the  assignee  anything 
for  the  services  of  his  clerka 

Mr.  Stoa/nston  and  Mr.  Tripp  for  the  bankrupt. — ^An 
assignee  acting  as  solicitor  to  the  estate  can  make  no  pro- 
fessional chaige,  except  for  costs  out  of  pocket — ^They 
cited  Fra$er  v.  Palmer  (a). 

Mr.  Bacon  and  Mr.  E.  Wehster^  for  Mr.  Moss,  contended, 
(a)  4  Y.  &  C.  616 ;  see  i^e  Wyrhe,  1 1  Beav.  209. 
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that,  in  addition  to  the  costs  specifically  paid  out  of  pocket  ^^^'  , 
hj  the  solicitor,  he  ought  to  be  allowed  a  fair  amount  Batparu 
in  respect  of  the  services  of  his  clerks  in  copying  and  /«  re  * 
otherwise,  for  which  he  had  really  paid  in  the  payment  Nbwton. 
of  their  salaries,  although  the  sums  paid  in  respect  of  the 
business  of  the  estate  could  not,  from  the  nature  of  the 
case,  be  distinguished. 

Mr.  StoanstoUy  in  reply,  said,  that  no  such  exception  from 
the  rule  had  ever  been  allowed 

The  Viob-Chanobllob. — Documents  are  sometimes  co- 
pied by  attomies  in  their  own  offices,  and  sometimes  they 
are  sent  to  law  stationers.  You  say,  that,  if  an  attorney 
in  the  situation  of  Mr.  Moss  sends  a  document  to  be  copied 
or  written  by  a  law  stationer,  and  pays  him  for  it,  it  is 
to  be  allowed;  but  that,  if,  instead  of  sending  it  to  the  law 
stationer,  the  clerk  whom  he  has  engaged  at  a  salary  is  em- 
ployed for  a  whole  day  or  a  whole  week  in  doing  the  same 
work,  then  it  is  not  to  be  allowed. 

Mr.  Swanstm, — If  it  is  to  be  the  usual  professional 
charge,  that  includes  a  profit,  which  in  this  case  he  can- 
not make;  and  he  has  no  means  of  severing  that  charge, 
one  part  of  which  consists  of  expenditure,  and  the  other 
part  of  profit. 

The  Vicb-Chancellor. — I  consider  the  inference  to  be 
just  and  unavoidable,  that  a  paid  clerk  or  paid  clerks  of 
this  solicitor  has  or  have  been  employed  for  the  purposes 
of  the  estate,  and  to  that  extent  labour  and  skill,  for  which 
the  solicitor  has  paid,  have  been  employed  for  the  benefit 
of  others. 

I  am  of  opinion,  that  an  order  ought  not  to  be  made 
against  the  solicitor  for  refunding  that  which  he  has  re- 
ceived or  which  has  been  allowed  to  him,  without  making 
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1849.        an  allowance  as  nearly  approaching  to  what  is  fit  and 

Eaparu      correct  (without  including  any  profit)  as  possible,  in  re- 

^"rw"'      spect  of  the  labour  so  taken  from  him  for  the  benefit  of 

Nbwton.      others.    An  attempt  must  be  made  to  ascertain  it    At 

present,  as  I  understand,  nothing  has  been  allowed  him 

in  that  respect.     And  I  think  it  very  likely,  that,  if  I  had 

been  in  the  place  of  the  Commissioner,  I  should  have 

thought  that  I  could  not  under  this  reference  do  it,  but 

should  have  left  it  to  another  jurisdiction.    It  is  scarcely 

possible  that  it  can  be  done  with  exactness,  but  as  near 

an  approach  as  possible  must  be  made. 

Perhaps  the  parties  can  agree  on  a  sum;  if  not,  I  must 
send  the  matter  back  to  the  Commissioner  for  an  inquiry, 
the  language  of  which  will  require  some  consideration. 

Mr.  Bcuxm  said  the  amount  was  not  an  object  with  Mr. 
Moss,  who  would  be  satisfied  with  502. 

Mr.  Swanston  said,  that  the  petitioner  would  agree 
to  40i 

Mr.  Bacon  said,  that,  for  the  reason  he  had  already 
stated,  he  would  accept  the  offer. 

The  order  declared,  that,  under  the  circum- 
stances of  the  case,  it  was  fit  and  proper 
that  402.,  part  of  a  sum  of  1132.  in  the  cer* 
tificate  mentioned,  but  that  no  other  part' 
thereof,  should  be  allowed  to  Mr.  Moss; 
and  directed,  that  the  petitioner  should 
pay  to  Mr.  Moss  his  costs  of  the  petition, 
not  exceeding  302.  The  official  assignee's 
costs  in  fulL 
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Ez  parte  Anthony  Gbobgb  Wbiqht  Biddulph,  Jwm  e<A. 

In  the  Matter  of  Anthony  Oboboe  Wright  Biddulph,  John 
Wright,  Henry  Robinson,  and  Edmund  William  Jer- 
NiNGHAM,  Bankrupts; 

▲ND 

Ex  parte  Thomas  Barnbwall  and  Others,  in  the  same 
Matter. 

XHESE  were  two  petitions,  the  latter  of  which  was  that  a  partner  in  a 
of  the  assignees,  seeking  to  expunge  or  reduce  a  proof  J^ofavlknee 
which  had  been  admitted  for  7000?.     The  bankrupts  were  •*«»^°8  J*  *• 

^  account  of  trut^ 

Messrs.  Wright  &  Co.,  bankers,  Henrietta-street,  Covent-  teesofawui, 

/>  i»   1  ■■r      -r  1      TTT  •   y  •  under  which  ha 

garden.  One  of  the  partners,  Mr.  John  Wright,  was  inter-  was  interested, 
ested  under  the  will  of  a  Mr.  Anthony  Wright  The  amount  ^oritJ^fUir" 
proved  was  part  of  a  sum  standing  to  the  account  of  troiitBes,andin- 
the  trustees  of  the  will,  and  had  been  withdrawn  by  Mr.  canal  mortgage^ 
John  Wright,  and  subsequently  invested  upon  a  mortgage  ^uthorisedT 
or  charge  upon  the  Stort  Navigation  and  Hertford  Union  J5«w*  «i^e 
Canal,  belonging  to  the  trustees  of  Sir  George  Duckett,  bankruptcy  of 

_^_  uie  Dankers* 

not  authorised  by  the  trusts  of  Mr.  Anthony  Wright's  will,  that  the  cestuia 
A  former  petition  (a)  had  been  presented  by  the  executors  ?^re*wdtidi  to 
of  the  surviving  trustee  of  the  will,  for  sale  of  the  security,  J^^f^^J^* 
and  leave  to  prove  for  the  difference.    Afterwards  a  peti-  balance, without 
tion  was  presented  by  the  cestuis  que  trustent,  for  liberty  i^— i  mortgage, 
to  prove;  and  under  an  order  made  upon  that  petition 
the  proof  now  in  question  had  been  admitted,  after  an 
investigation  and  examination  of  witnesses  before  the 
Commissioner  with   reference  to  the  question  whether 
Mr.  John  Wright  had  the  authority  of  Mr.  Plowden,  the 
surviving  trustee  of  the  will,  for  withdrawing  the  fund; 
it  having  been  alleged  that  Mr.  John  Wright  had,  without 
any  objection  from  the  surviving  trustee,  exercised  the  en- 

(a)  See  Ex  parte  Burioft^  3  Mont.  D.&D.  364,  where  the  &ctB  are 
fully  stated. 
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1849. 
Ex  parte 

BXDOULPH, 

In  re 
Bidoulph; 

AND 

Ex  parte 
Barsewall, 


tire  control  of  the  trust  fonds  and  of  the  account  of  the 
trust  estate  with  the  banking  firm.  It  was  now  contended 
that  the  evidence  before  the  Commissioner  proved  Mr. 
John  Wright  to  have  been  the  agent  of  the  surviving  trus* 
tee  in  withdrawing  the  fund;  and  that  therefore  the  pay- 
ment to  him  was  a  payment  to  the  trust  estate,  and  dis- 
charged the  firm.  It  was  further  contended,  that  the  peti- 
tioners could  not  take  the  benefit  of  Sir  George  Duckett's 
mortgage  without  affirming  the  transaction;  and  that  at 
any  rate  the  proof  could  not  stand  for  the  full  amount,  but 
only  for  so  much  as  the  proceeds  of  the  security  were  in- 
sufficient to  satisfy. 


Mr.  Swanston  and  Mr.  Amphlett  in  support  of  the  latter 
petition. 

Mr.  C.  P.  Coopevy  Mr.  Bacon,  Mr.  Renshaw,  Mr.  /.  A. 
Cooke,  and  Mr.  F.  RiddeU  appeared  for  the  several  respond- 
ents, but  were  not  called  upon. 


The  Vice-Chancellob  : — 

Mr.  John  Wright  has  been  examined  as  a  witness;  Mr. 
Anthony  Wright  was  alive,  and  has  been,  or  might  have 
been,  a  witness.  Both  were  partners  at  the  time  of  the 
transaction.  In  that  state  of  circumstances,  it  would,  in 
my  opinion,  be  a  most  unjust  and  improper  estimation  of 
the  evidence,  to  say  that  it  proves  an  authority,  directly 
or  circumstantially,  previous  or  subsequent  to  the  trans- 
action, upon  the  part  of  Mr.  Plowden,  to  pay  the  sum  of 
7,000^.  in  question  either  to  Mr.  John  Wright  or  to  his 
order,  or  in  such  manner  as  Mr.  John  Wright  should  direct. 
The  consequence  is,  that  the  joint  estate  has  not,  in  my 
opinion,  discharged  itself  of  its  original  liability  to  answer 
the  7,000t  The  proof,  therefore,  must  stand,  subject  to 
the  question  as  to  Sir  George  Duckett's  mortgage. 

It  so  happened,  that  when  the  7,000^  was  withdrawn 
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from  the  bank  of  Wright  &  Co.,  Mr.  John  Wright  invested 
it  upon  a  mortgage.  No  doubt  that  was  done  with  fair 
and  honest  intentions  Now,  it  is  said  that  neither  those 
who  represent  Mr.  Plowden,  nor  the  persons  beneficially 
interested  in  the  capital  of  Mr.  Anthony  Wright's  estate, 
can  claim  the  proof  without  rejecting  the  mortgage,  or 
claim  any  benefit  from  the  mortgage  without  relinquish- 
ing the  proof  That  is  not  my  opinion.  The  liability  of 
the  banking-house  arose  the  instant  the  money  was  re- 
moved from  the  banking-house  without  Mr.  Plowden's  au- 
thority. That  liability  has  never  been  satisfied,  and  has 
never  been  displaced.  The  money  thus  removed,  in  what- 
soever custody  it  was,  still  remained  part  of  the  estate  of 
Mr.  Anthony  Wright;  and  those  who  were  interested  in 
that  estate  had  a  right  to  pursue  it,  and  to  make  the  most 
they  could  of  it,  without  relinquishing  the  liability  of  the 
original  debtors. 

Then  comes  the  question  whether  such  benefit  as  was 
derivable  from  the  security  ought  to  go  in  diminution  of 
the  proof.  The  security  was  no  part  of  the  estate  of  the 
bankrupt;  it  was  a  collateral  benefit,  and  which  ought  not 
to  go  in  diminution  of  the  dividend.  The  proof  for  the 
7,0002.,  therefore,  was  well  admitted,  and  due  provision 
must  be  made  for  making  Sir  George  Duckett's  security 
available,  and  giving  the  benefit  of  it  to  the  original  teeh 
tator's  estate,  so  far  as  necessary  to  make  up  the  7,000/., 
and  beyond  that  to  the  joint  estate  from  which  the  7,0002. 
was  taken.  The  petition  must  be  dismissed,  so  far  as  it 
seeks  to  expunge  or  reduce  the  proof  The  dividends 
upon  the  proof  must  be  brought  into  Court,  and  accumu- 
lated until  further  order. 


1849. 

EmparU 
BmouLPH, 

In  re 
Biddulph; 

▲NO 

EmparU 
Babnbwalu 


The  order  was  made  accordingly,  and  ex- 
tended to  several  other  matters,  being 
made  on  both  petitions. 
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1849. 

Jvly  7tk,  ^^  parte  John  Brown, 

In  the  Matter  of  Cuthbeet  Smith  Fbnwick,  a  Bankrupt 

The  amoant  of  X  HIS  was  the  petition  of  a  creditor  seeking  to  expunge 

on  a  contribu-  a  proof  made  for  a  call  under  the  Joint  Stock  Companies 

j^t^twk^"  Winding-up  Act,  the  assignees  having  declined  to  appeal 

Compuiief  from  |;iie  admission  of  the  proof 

Winding-up 

Act,  1848,  be-        The  fiat  issued  on  the  24th  of  January,  1849,  on  the 
raptey,  may  be   bankrupt's  own  petition,  directed  to  the  Newcastle-upon  • 
S^liSJ^.   Tyne  District  Court  of  Bankruptcy, 
tete  by  the  offi-      Prfor  to  and  up  to  the  time  of  his  bankrupty,  the  bank- 

cial  manager,  ,  ^ 

although  aU  the  rupt  was  a  shareholder  in  the  North  of  England  Joint 
c^mpuiyue  Stock  Banking  Company,  which  was  then  in  course  of 
wM^Ae^n-  '^^^iing-up,  Under  the  Joint  Stock  Companies  Winding-up 
tributoiy  is  Act,  1848,  and  his  name  had  at  that  time  been  placed  on 
wieie  the  the  list  of  contributorics  of  the  Company.  At  the  meet- 
Master  had  no*  ^°g  ^^^^  ^^^  ^^^  choice  of  assignees,  on  the  15th  of  Feb- 
brf^'^a*^  ruary,  1849,  a  debt  of  ll,739i  11&  Si  was  proved  against 
wai  tendered  by  the  joint  estate  of  the  bankrupt,  by  the  manager  of  the 
oger  under  a  Central  Bank  of  Scotland,  on  a  judgment  recovered  against 
ll^^yjbnt  ^j^^  ^^^^  ^f  England  Joint  Stock  Banking  Company; 
was  made  on      ^j^A   by  virtue  of  this  proof,  the  Central  Bank  of  Scot- 

thiigronndto  ^      /  ^  -    -•     V         v    - 

the  admiuion  land  voted  in  and  earned  the  choice  of  assignees    At 

forethe^COTimit-  the  Same  meeting,  the  official  managers  of  the  North  of 

cSS^o^alS,  England  Joint  Stock  Banking  Company  applied  to  prove 

was  satisfied  for  the  sum  of  49182.  98.  1  Id.,  the  amount  of  the  balance 

ceeding  was  not  duc  in  respcct  of  the  call  in  question.     The  affidavit  of  the 

by^he^MMti^  official  managers,  in  support  of  the  proof,  stated,  that  the 

--Held,  that  bankrupt  was  a  shareholder  of  and  partner  in  the  North 

It  was  not  com-  *  * 

petent  to  the  of  England  Joint  Stock  Banking  Company,  at  and  before 

j>e2f^rappe^  the  date  of  the  stoppage  of  the  Company  down  to  the  date 

doner's  dSl  ^^  *^«  ^^^>  ^^  during  all  that  time  held  200  shares  therein ; 

cision,  that  the  and  that  the  Company,  on  the  8th  of  March,  1847,  stopped 

Master's  appro-  j  i     j        '      •  •  j  j  vf 

baUon  had  not  payment,  and  had  not  since  mcurred  any  new  debts  or 
before* the' proof  liabilities,  cxGcpt  what  was  necessary  and  requisite  for  the 
was  tendered,     purpose  of  winding-up  the  concerns ;  and  that  the  Company 
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was  in  the  course  of  winding-up  its  concerns  at  the  date  I84d. 
and  issuing  of  the  fiat  The  affidavit  then  stated  the 
winding-up  order  and  the  proceedings  und^  it;  and  that^ 
after  debiting  the  said  C.  S.  Fenwick  with  the  amount  of  the 
call,  there  was  a  balance  due  from  him  of  49182.  9s.  lid, 
which  had  not  yet  been  paid  by  him;  and  that  the  Master 
had  made  the  following  balance-order  under  the  Act: — 

''  29th  December,  1848. 
''  In  the  Matter  of  the  Joint  Stock  Companies  Winding- 
up  Act,  1848,  and  of  the  North  of  England  Joint  Stock 
Banking  Company,  I,  James  W.  Farrer,  the  Master  of  the 
High  Court  of  Chancery  charged  with  the  winding-up  of 
this  Company,  do  order  that  C.  S.  Fenwick  do,  within  one 
month  from  the  date  hereof,  or  within  four  days  after 
the  service  hereof,  at  the  banking-house  of  the  North  of 
England  Joint  Stock  Banking  Company,  pay  to  the  offidal 
managers  of  this  Company  the  sum  of  49182L  9&  lid,  such 
sum  being  the  balance  now  appearing  due  from  C.  S.  Fen- 
wick on  his  account  with  the  said  Company. 

"J.  W.  Fabbbb." 

The  deponents  further  stated,  that  they  caused  a  copy 
of  such  balance-order  to  be  personally  served  on  C.  S.  Fen- 
wick, on  the  4th  of  Januaxy  last;  but  that  no  part  of  the 
sum  of  49181.  ds.  lid  had  been  paid  or  satisfied  by  him, 
but  that  the  same  remained  due  and  owing  to  the  depo- 
nents as  such  official  managers ;  nor  had  they  received  any 
security  or  satisfaction  whatsoever. 

The  Commissioner  (Mr.  Ellison)  admitted  the  proofs  giv- 
ing the  following  judgment: — 

"  An  order  of  a  Court  of  Equity  for  payment  of  a  sum  of 
money  is  a  proveable  debt:   Wall  v.  Atkinson  (a).    The 

(a)  2  Bose,  196. 
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EaeparU 
Brown, 

In  rt 
Fbnwxck. 


Lord  Chancellor^  in  his  judgment,  sajs^  *  An  order  of  this 
Court  for  payment  of  money  has  been  held  to  be  a  debt 
proveable  in  bankruptcy,  and,  as  a  debt  proveable,  will  be 
barred  by  the  certificate/  In  the  case  of  M^  Williams  (a), 
a  bankrupt,  the  bankrupt,  pending  his  examination  and 
as  he  was  returning  from  it,  was  arrested  by  virtue  of  an 
attachment  issued  by  the  Court  of  Chancery  in  Ireland 
for  a  contempt  in  not  lodging  money  in  Court  pursuant  to 
a  decree.  The  Lord  Chancellor  said,  '  This  is  a  process 
issued  to  compel  payment  of  a  sum  of  money  due  by  this 
man  in  some  shape  or  other  as  a  debt;  to  whom  due  is  not 
material.'  In  Ex  parte  Lawden  (6),  a  party  entitled  to  a 
legacy  under  a  will  filed  a  bill  in  Chancery  against  the 
executor  for  an  account  and  for  payment  of  his  legacy, 
and  obtained  an  interlocutory  order  for  the  payment  of  a 
certain  sum  into  Court,  after  which  the  executor  became 
bankrupt  The  Court  refused  an  order  for  the  legatee  to 
prove  for  the  specific  sum  mentioned  in  the  order  of  the 
Court  of  Chancery,  but  gave  him  leave  to  go  before  the 
Commissioners,  and  prove  for  such  a  sum  as  might  be  due 
to  him.  The  Court  said,  that  it  was  impossible  for  the 
Court  to  say,  on  the  mere  production  of  the  interlocutory 
order  of  the  Court  of  Chancery,  that  the  sum  mentioned 
in  such  order  amounted  to  a  conclusive  debt;  and  the  ap- 
plication was  made  before  the  choice  of  assignees.  By 
sect.  79  of  the  Winding-up  Act,  the  list  of  the  contribu- 
tories  is  conclusive  when  settled,  unless  cause  be  shewn 
by  the  person  objecting,  to  the  satisfaction  of  the  Master; 
and  by  sect  99  it  is  declared,  that,  except  on  special  leave 
of  the  Court,  no  appeal  -shall  lie  against  any  proceeding  of 
or  before  the  Master  relating  to  the  winding-up  of  the  af- 
fairs of  the  Company,  after  the  expiration  of  fourteen  days 
after  the  order  complained  of  shall  have  been  made,  or 


(a)  1  Sch.  &  Lef.  169. 


(h)  I  Mont  D.  &  D.  683. 
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after  senrice  of  the  same,  in  case  the  party  complaining        1849. 
shall  not  have  been  present    Mr.  Fenwick  did  not  make 
any  objection  to  the  list  of  contributories  as  settled  by  the 
Master,  nor  did  he  appeal  against  the  order  of  the  Master." 
[The  learned  Commissioner  referred  to  the  83rd  and  84th 
sections  of  the  Act,  and  the  proceedings  before  the  Mas- 
ter, and  stated  and  read  the  several  orders  made  by  him.] 
*'  The  effect  of  these  several  orders  which  have  been  made 
by  the  Master  under  the  Winding-up  Act,  so  far  as  the 
same  in  any  way  relate  to  Mr.  Fenwick,  is  this,  viz.,  that, 
before  the  bankruptcy,  the  High  Court  of  Chancery  de- 
clared  that  Mr.  Fenwick  was  liable  in  law  or  in  equity  to 
pay  the  sum  of  49182.  ds.  lid.  to  the  official  manager  of 
the  Company,  such  sum  being  the  balance  appearing  due 
from  Fenwick  on  his  account  with  the  Company;  and 
that  an  order,  called  the  balance-order,  having  been  made 
by  the  Master  on  the  29th  of  December,  1848,  by  which 
Fenwick  was  ordered,  within  one  month  from  the  29th  of 
December,  1848,  or  within  four  days  after  the  service  of 
the  order,  to  pay  to  the  official  manager  the  sum  of  49182. 
9&  lid;  and  a  copy  of  such  last-mentioned  order  having 
been  served  on  the  bankrupt  personally,  on  the  4th  of 
January  last,  that  it  was  the  duty  of  Fenwick  to  pay  this 
sum  to  the  official  manager  on  the  9th  January  last ;  the 
bankrupt,  however,  did  not  obey  the  order,  or  pay  any  part 
of  the  money  comprised  in  the  order;  and  at  the  time  when 
he  signed  and  filed  a  declaration  of  insolvency,  the  act  of 
bankruptcy  on  which  the  fiat  is  founded,  the  whole  of  the 
said  sum  of  49182.  9a  UdL  was  due  from  him  to  the  official 
manager :  such  was  the  position  of  the  bankrupt,  and  such 
were  the  obligations  upon  him  as  a  member  of  the  North 
of  England  Joint  Stock  Banking  Company,  at  the  time  he 
became  a  bankrupt    The  cases  to  which  I  have  already 
referred,  for  the  purpose  of  shewing,  amongst  other  things, 
that  an  order  of  a  Court  of  equity  for  payment  of  a  sum 
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1849.  of  money  creates  a  proveable  debt,  seem  to  me  to  establish 
that  this  sum  of  49182.  9$.  lid,  which  Fenwick  was  or- 
dered by  the  Master  to  pay  before  his  bankruptcy,  is  a  debt 
proveable  by  the  official  manager  against  the  estate  of  Fen- 
wick.  Admitting  that  the  obligation  upon  Fenwicktopay 
this  money  was  not  a  legal  but  an  equitable  one  only,  the 
sum  of  money  is  proveable  as  an  equitable  debt,  inasmuch 
as  the  debt  existed  before  and  at  the  time  of  the  bank- 
ruptcy;  the  amount  of  the  debt  had  then  been  ascertained, 
and  it  has  a  lawful  consideration,  being  a  demand  founded 
(if  not  upon  contract)  upon  the  equitable  doctrine  of  con- 
tribution. In  the  case  of  Ex  parte  Young  (a)  it  was  de- 
cided, that  a  partner,  though  not  a  surety  strictly,  is  a 
person  liable  within  the  provisions  of  the  bankruptcy  law 
relating  to  sureties:  and  in  Ex  parte  Wateon,  ReSheaih(b) 
it  was  decided,  that  a  solvent  partner  winding  up  the 
partnership  concerns  is  entitled  to  prove  under  the  com- 
mission against  the  bankrupt  partners  the  share  of  the  loss 
or  deficiency  which  each  partner  ought  to  have  borne,  as 
a  debt  against  his  separate  estate."  [The  Commissioner 
referred  to  the  case  of  WaUis  v.  8mnbimi(c).]  '^  It  is  true 
that  a  joint  stock  banking  company  established  under  the 
7  Geo.  4,  c.  46,  and  other  Acts,  with  power  to  sue  in  the 
name  of  a  public  officer,  is  not  to  be  considered  as  an  or- 
dinary copartnership,  but  a  corporate  body ;  and  such  joint- 
stock  company  is  not  affected  by  that  which  may  be  known 
to  any  individual  shareholder;  the  public  officer  who  re- 
presents a  fluctuating  body  sues  for  the  existing  body  of 
shareholders,  and  such  existing  body  of  shareholders  may 
be  different  persons  from  those  who  were  so  at  the  time 
when  the  cause  of  action  accrued :  Poides  v.  Page(d),  Stew- 
ard V.  Dunn  (e).   Now,  though  it  is  quite  true  that  accord- 

(a)  3  V.  &  R  31.  (d)  3  C.  B.  16. 

(b)  4  Madd.  477.  («)  12  M.  &  W.  656. 
(e)  1  Exch.  203. 
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ing  to  theoe  caaes  and  others  a  joint-stock  banking  company  1849. 
is  not  an  ordinary  partnership,  I  am  of  opinion,  and  it 
seems  to  nieto  be  clear,  that  if  the  affairs  of  this  Company 
had  been  wound  up  before  the  bankruptcy  of  Fenwick  by 
the  Company  themselves,  and  upon  a  final  settlement  of 
the  accounts  the  amount  of  the  loss  incurred  had  been  as- 
certained,  and  the  amount  to  be  provided  for  by  Fenwick, 
and  his  aliquot  share  of  that  loss  had  also  been  clearly 
ascertained,  and  after  the  bankruptcy  of  Fenwick  his  co- 
shareholders  had  paid  the  full  amount  of  the  losses,  includ- 
ing Fenwick's  aliquot  share,  such  co-shareholders  would 
hate  come  within  the  designation  of  persons  liable  for 
the  debt  of  the  bankrupt,  within  the  meaning  of  the  52nd 
section,  and  have  been  entitled  to  prove  his  share  of  the  loss 
under  his  fiat  as  a  separate  debt  due  firom  him  to  them. 
But,  in  this  case,  have  the  amount  of  partnership  loss 
and  the  aliquot  share  of  the  bankrupt  partner  been  as- 
certained before  the  bankiuptcy?  After  referring  to  the 
proceedings  before  the  Master,  I  am  not  prepared  to  say 
that  this  sum  of  49182^  9&  lid.,  is  to  be  considered  as  the 
bankrupt's  ascertained  aliquot  share  of  the  loss  sustained 
by  the  bank,  which  he  ought  at  the  time  of  the  bankruptcy 
to  have  provided.  If  this  sum  of  4918^  98.  lid.,  is  such 
ascertained  aliquot  share,  then,  in  that  case,  the  effect  of 
the  Winding-up  Act  is  nothing  more  than  this,  viz.  to  ren- 
der this  sum  proveable  against  the  separate  estiite  before 
all  the  partnership  debts  are  paid,  whereas,  if  such  Act 
had  not  passed,  the  sum  would  have  been  proveabl^  against 
the  separate  estate,  but  not  until  after  the  payment  of  all 
the  partnership  debts.  It  is  obvious,  that  it  makes  no 
difference  to  Fenwick's  separate  creditors,  whether  such 
proof  is  made  before  or  aflier  the  payment  of  the  partner- 
ship debts.  If  the  actual  amount  of  deficiency  of  the  Com- 
pany has  not  been  ascertained,  and  if  it  must  remain 
doubtful  until  the  affairs  of  the  bank  shall  have  been 
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1849.        finally  wound  up  and  settled,  and  the  respective  claims  of 

Smparu      ^^  contributorics  upon  each  other  and  upon  the  Com- 

Brown,      pjjjy  gj^ji  h^ve  been  adjusted  and  settled,  whether  the 

Fbnwick.     whole  of  the  said  sum  of  4918Z.  98, 1  IdL  was  equitably  due 

from  Fenwick  at  the  time  of  his  bankruptcy,  I  am  of 

opinion  that  the  whole  of  that  sum  is,  nevertheless,  now 

proveable  against  his  separate  estate,  under  and  by  virtue 

of  the  provisions  of  the  Winding-up  Act,  and  upon  the 

grounds  which  I  have  already  stated,  independently  of  the 

doctrine  of  partnership  and  co-suretyship.    I  have  only  to 

add,  that  I  have  given  this  subject  much  consideration; 

and  that,  for  the  reasons  I  have  stated,  I  shall  allow  this 

sum  of  49182.  9a  lid  to  be  proved  by  the  official  managers 

of  the  North  of  England  Joint  Stock  Banking  Company 

against  the  separate  estate  of  the  bankrupt." 

Mr.  Swanstan,  Mr.  F.  8.  WHliams,  and  Mr.  Broohhank 
for  the  petition. — ^The  deposition  on  which  the  proof  was 
received  does  not  state,  that  the  bankrupt  is  indebted  in 
the  amount  sought  to  be  proved;  and  the  proof  is  bad,  for 
three  reasons: — 

1st  That  the  direction  of  the  Master  to  make  the  proof 
was  not  obtained. 

2nd.  Thattheofficialmanagers,  who  represent  the  bank- 
rupt's partners^  cannot  prove  against  his  estate  in  compe- 
tition with  the  creditors  of  the  concern,  or  while  any  of 
those  creditors  remain  unpaid. 

3rd.  That  the  call  is  not  for  a  sum  found  to  be  due  upon 
a  final  settlement,  but  may  be  to  an  amount  much  greater 
than  upon  such  settlement  the  bankrupt  will  be  liable  to 
pay. 

The  only  provision  under  which  the  proof  could  be  ten- 
dered is,  a  qualifying  provision  at  the  end  of  the  88th 
section  of  the  Winding-up  Act  of  1 848.  That  section,  after 
authorising  the  official  manager,  with  the  Master's  sano- 
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tion,  to  abandon  or  compound  for  any  claim  against  a  con-         1849. 
tributory,  provides,  that  nothing  therein  contained  shall      ex  parte 
discharge  the  estate  of  the  contributory  from  the  demand,       ^r*'^' 
but  that  it  shall  be  lawful  for  the  official  manager  to  prove      Fbnwick. 
for  the  amount  thereof,  and  receive  dividends  thereon. 
Now,  it  is  clear  that  this  provision  was  intended  to  save 
and  not  to  create  rights.    Many  cases  may  be  conceived  in 
which  a  Company  might  be  entitled  to  prove  against  a  con- 
tributory; and  all  the  provision  was  intended  for  was,  to 
prevent  any  question  as  to  such  rights  being  interfered 
with  by  the  preceding  part  of  the  clause. — They  commented 
on  the  authorities  referred  to  by  the  Commissioner  in  his 
judgment,  and  cited  Ex  parte  Carter  (a). 

The  Vicb-Chancellob: — 

If  the  new  statute  had  not  passed,  but  all  other  things 
had  been  as  they  are,  I  suppose  it  to  be  plain  enough  that 
such  a  proof  as  that  in  question  could  not  have  been  sus- 
tained in  any  manner  or  form.  The  question  is,  whether  the 
statute,  whatever  anomalies  may  possibly  arise,  has  not 
made  a  difference.  I  think  that  it  very  plainly  has;  and 
that  the  sum  proved  was  proveable,  subject  to  the  observa- 
tions which  I  am  about  to  make.  I  have  alluded  to  ano- 
malies: the  nature  of  one  of  them  is  sufficiently  exhibited 
by  the  existence,  upon  the  proceedings,  of  the  name  of  the 
Central  Bank  of  Scotland  for  a  debt  due  from  the  Compa- 
ny. It  is  an  inevitable  difficulty;  and  when  it  comes  into 
practical  operation,  the  Court  must  deal  with  it  as  it  can. 
Whatever  may  be  the  consequence,  the  Act  of  Parliament 
must  be  pursued  and  obeyed;  which  I  think  would  not  be 
the  case  if  this  demand  were  held  not  to  be  proveable.  I 
collect,  that  the  point  as  to  the  leave  of  the  Master  not 
having  been  obtained  before  the  proof  was  tendered,  was 
not  raised  before  the  Commissioner;  and  I  apprehend  that 
I  ought  to  consider  the  objection  as  waived,  subject  to  this 

(a)  2  G.  &  J.  233. 
VOL.  IIL  B  B  D.  G.  S. 
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1849. 

Er  parte 
Brown, 

In  re 
Fbnwick. 


one  remark,  that  I  shall  think  it  expedient  to  be  informed 
now  whether  the  Master  approves  of  the  proof  (a). 

A  witness  was  examined  yivA  voce,  and  stated,  that  the 
proceeding  had  been  brought  under  the  Master  s  notice, 
and  that  he  had  expressed  no  disapproval  of  it. 


The  Vice-Chancellob  said,  that  this  was  satisfactory; 
although  probably  the  assignees  could  not  be  heard  to  ob- 
ject, on  the  ground  of  the  want  of  approval. 


(a)  In  order  to  obviate  some 
of  the  anomalies  alluded  to  in  the 
above  judgment,  the  following 
section  was  introduced  into  the 
Joint  Stock  Companies  Winding- 
up  Amendment  Act  of  1 849,  s.  30 : 
**  And  be  it  enacted,  that  where 
any  contributory  of  the  Company 
is  a  bankrupt  or  insolvent,  it 
shall  be  lawful  for  the  official 
manager  to  prove,  in  the  matter 
of  such  bankruptcy  or  insolvency, 
for  any  balance  ordered  by  the 
Master  to  be  proved  against  the 
estate  of  such  contributory,  and 
to  take  and  receive  dividends  in 
respect  of  such  balance  in  the 
matter  of  the  bankruptcy  or  in- 
solvency as  a  separate  debt  due 
from  such  bankrupt  or  insolvent^ 
and  rateably  with  the  other  sepa- 
rate creditors :  Provided  always, 
that  if  any  creditors  of  the  Com- 
pany, not  being  such  petitioning 
creditor  under  the  fiat  as  after 
mentioned,  shall  have  proved  or 
shall  prove  against  the  estate  of 
such  bankrupt  or  insolvent  con- 
tributory in  respect  of  any  debt 
due  frt>m  the  Company,  then  the 
dividends  received  by  the  official 


manager  from  the  estate  of  such 
bankrupt  or  insolvent  contribu- 
tory shall  l^e  paid  and  distributed 
by  the  official  manager,  under  the 
direction  of  the  Master,  in  the 
first  instance,  rateably  amongst 
the  creditora  of  the  Company  so 
proving  against  the  estate  of  such 
bankrupt  or  insolvent  contribu- 
tory as  aforesaid,  until  the  debts 
due  to  such  creditors  respectively 
be  f idly  paid,  and,  subject  thereto, 
such  dividends  shall  be  applied 
by  the  official  managers  towards 
the  general  purposes  of  the  wind- 
ing-up of  the  affiaiirs  of  the  Com- 
pany :  Provided  also,  that  in  case 
any  such  fiat  shall  have  been 
issued  on  the  petition  of  a  joint 
creditor  of  the  said  Company  in 
respect  of  his  joint  debt,  and  he 
shall  have  proved  such  joint  debt 
for  the  purpose  of  receiving  divi- 
dends \mder  such  fiat>  then  any 
dividends  paid  to  such  petitioning 
creditor  under  such  proof  shall 
be  set  against  the  dividends  pay- 
able to  such  official  manager  in 
respect  of  the  proof  so  made  by 
him  as  aforesaid,  so  far  as  the 
same  will  extend/* 
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1849. 

£x  parte  Moss, 

Jrdy  ^th. 

In  the  Matter  of  Dayies,  a  Bankrupt. 

X  HE  bankrupts,  being  shareholders  in  a  public  Company,  Eqnitable  mort- 
deposited  their  shares  with  the  petitioners,  who  were  £?oTgh^tTa 
bankers,  as  a  security  for  sums  advanced  by  them  for  the  P"^,^^  Company 

without  written 

purchase  of  the  shares;  but  no  written  memorandum  of  memomndum, 

J  . .  J  hdd  entitled 

deposit  was  mada  to  hia  costs,  on 

The  mortgagees  now  presented  their  petition  for  a  sale  ^noTto'  ^t*^ 
of  the  sharea    An  affidavit  was  filed  in  support  of  the  pe-  written  memo- 
tition,  deposing  that  it  was  not  the  custom,  in  course  of 
business,  on  a  deposit  of  shares  under  the  circumstances 
stated  in  the  petition,  to  have  such  a  memorandum. 

Mr.  Bacoftf  in  support  of  the  petition,  cited  Ex  parte 
Sheppard  (a). 

Mr.  Broderick  for  the  assignees. 

The  Vice-Chancellob  held,  that  the  costs  ought  to  be 
given  as  in  the  case  of  a  deposit  with  a  written  memoran- 
dum. 

(a)  2  Mont  D.  &  D.  431. 


BR  2 
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Aug.eih,  ^^  parte  Robert  Akbebson, 

In  the  Hatter  of  William  Ash,  a  Bankrupt 

A  loan  wu  JAlLR  HARE  appeared  in  support  of  the  usual  petition 
posit  of  4n)e-  of  an  equitable  mortgagee,  and  the  only  question  was  as 
Sr^e^!"^'  ^  ^^®  ^^^^^'  ^^®  advance  had  been  made  on  July  1st, 
a  written  memo-  1848,  UDon  the  deposit  of  two  agreements  for  building 

landum;  after.     -  .,  .'^  ,.,,tii_ 

wards  theieaaet  leases.  With  a  Written  memorandum,  signed  by  the  bank- 
anTdepMited  ^P^>  Stating  that  the  bankrupt  had  deposited  the  two 
"  ^*"  ^l^X  X  agreements  with  the  petitioner,  and  admitting  and  de- 
withoatany  daring  that  the  deposit  was  made  to  secure  the  amount 
dumi—HM^  advanced,  with  interest  at  61  per  cent,  and  any  further 
niui^pe^on  8^™*  which  might  be  advanced,  together  with  interest 
of  the  equitable  thereon  at  the  like  rate.    Leases  were  afterwards  granted 

mortffaffeb  in 

bankrnptcy,  to  the  bankrupt,  in  pursuance  of  the  agreements,  and  were 
to  be  nu^e  M     deposited  with  the  petitioner  in  lieu  of  the  agreements, 

in  cases  of  no 


i^Sm  memo.    ^^*  ^^  ^®^  memorandum  was  given. 

randum. 

Mr.  BaggaUay  for  the  assignees. 


The  Vioe-Chancellob  held,  that  the  order  must  be  made 
as  in  cases  where  there  is  no  written  memorandum. 
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1849. 

Ex  parte  Nobthootb  William  Sfiobb  and  Chablottb         ^^  ^^ 
Jambs, 
In  the  Matter  of  Gbobgb  Hathiab,  a  Bankrapt 

X  HIS  was  the  petition  of  creditors,  praying  that  the  bank-  An  attorney 
rupt's  certificate  might  not  be  confirmed,  but  might  here-  ^iTe money 
ciJled  and  canceUed,  or  suspended.  tZ.^,1. 

According  to  the  statements  of  the  petition,  and  the  <»^^  F<^d  it 
affidavits  in  support  of  it,  the  bankrupt  caixied  on  business  and,  on  the' 
as  a  solicitor,  at  Glastonbuiy,  originally  in  partnership  taiwdm^Y^- 
with  a  Mr.  James,  and  upon  his  decease,  which  occurred  »^ow»iy  defend- 

^  edit,  and  filed 

in  November,  1845,  alone.    He  was  employed  by, the  pe-  a  bill  (which 

..  «  1  «  •/•i*t  "^"^f^  dismiued) 

titioners,  who  were  the  executor  and  executrix  of  his  late  to  lestnin  ez»- 
partner,  in  the  business  of  the  executorship.  They  had  sign-  ^^]^erwud« 
ed  an  authority  empowering  the  bankrupt  to  receive  a  sum  ^^^  bankrupt 

as  a  Bcnyener: 

of  15001  payable  to  their  testator's  estate  on  a  policy  of  —hm,  that 
assurance  in  the  Provident  Life  Office,  directing  him  to  the  bamionpt 
deposit  it>  when  received,  at  a  particular  bankers',  in  the  ]IJ^|J^J^^ 
names  of  the  petitioners,  as  executors  of  the  late  Mr.  w  as  to  be  car 
Jamea    It  was  further  stated,  that,  instead  of  so  paying  regarded  in 
the  amount,  the  bankrupt  paid  it  to  his  own  credit  at  the  aOowanoe^f^ 
bankers',  to  whom  he  was,  as  the  petitioners  believed,  large-  ^  certificate. 
ly  indebted.    The  account  of  the  bankrupt's  receipts  and 
payments  were  afterwards  taken,  and  a  balance  of  1 159IL 
was  admitted  by  him  to  be  due  from  him  to  the  estate. 

On  the  15th  of  February,  1848,  the  petitioners  com- 
menced an  action  against  him  for  that  amount  The  peti- 
tion alleged  that  the  bankrupt  defended  the  action  vexa- 
tiously,  and  pleaded  a  set-off  of  700Z.  On  the  18th  of 
March,  1841,  he  filed  a  bill  in  Chancery,  seeking  to  estar 
blish  a  partnership  between  himself  and  the  petitioners 
as  executors,  and  praying  for  an  injunction  to  restrain  pro- 
ceedings in  the  action.  Judgment  was  obtained  against 
him  in  the  action. 

tc.  ^    y^.W^.^  ^^  ^/e/  d^S. 
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1849.  The  bill  was  afterwards  dismissed 

A>;x»rt«  On  the  18th  of  April,  1848,  the  fiat  was  issued,  the 

Spu:kr,       trading  found  being  that  of  a  scrivener. 
Matiiias.         The  bankrupt  passed  his  last  examination  on  the  14th 
of  November,  1848;  and  on  his  application  for  his  certifi- 
cate on  the  14th  of  May,  1849,  Mr.  Commissioner  Stephen 
gave  judgment  as  follows: — 

''  The  bankrupt  in  this  case  had  carried  on  business  as 
an  attorney,  solicitor,  and  conveyancer,  and  also  as  a 
scrivener;  but  it  is  in  the  latter  capacity  only  that  he  be- 
came or  could  legally  become  the  subject  of  a  fiat  On  the 
application  for  his  certificate,  he  was  opposed  by  a  Mr- 
Spicer,  one  of  the  executors  of  a  Mir.  James,  with  whom 
the  bankrupt  had  formerly  been  in  partnership  in  the  bu- 
siness of  attorney,  solicitor,  and  conveyancer;  and  the  op- 
position was  founded  on  the  bankrupt's  alleged  misconduct 
in  respect  to  a  large  sum  of  money,  which  had  been  received 
by  him  after  Mr.  James's  death,  in  the  capacity  of  solicitor 
to  Mr.  James's  executors,  and  for  which  he  was  accounta- 
ble to  those  executors.  It  appeared  that  an  indictment 
had  been  lately  preferred  against  the  bankrupt,  charging 
him  with  the  felonious  embezzlement  of  this  money;  but 
that  a  verdict  of  not  guilty  had  been  returned  by  the  jury, 
and  that  the  course  of  the  trial  had  been  such  as  to  lead 
to  the  inference,  that  such  verdict  must  be  understood  as 
an  acquittal  upon  the  merits,  and  on  the  ground  of  absence 
of  felonious  intention.  Under  these  circumstances  I  re- 
fused to  listen  to  any  opposition  founded  on  the  same  facts» 
and  involving  the  same  imputation  of  felonious  embezzle- 
ment. But  Mr.  Spicer's  counsel  then  claimed  a  right  to 
oppose,  on  the  ground  of  the  bankrupt  having  improperly 
(though  not  feloniously,  or  so  as  to  subject  him  to  indict- 
ment) kept  the  said  sum  of  money  in  his  own  hands,  and 
dealt  with  it  in  his  own  way,  instead  of  paying  it  over,  as 
he  had  been  directed  to  do,  to  the  account  of  the  executors ; 
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and,  when  called  upon  to  refund  the  balance  which  he  ad-  1849. 
uiitted  to  be  due,  after  taking  credit  for  certain  payments 
which  he  alleged  himself  to  have  made  on  behalf  of  the 
executors,  endeavouring  to  elude  the  demand  by  false  re- 
presentations and  promises,  which  he  never  in  fact  per- 
formed ;  and,  when  afterwards  an  action  was  brought  against 
him  for  the  recovery  of  what  was  due,  defending  such  ac- 
tion vexatiously,  and  for  the  mere  purpose  of  delay,  and 
filing,  for  the  same  purpose,  a  vexatious  bill  in  the  Court 
of  Chancery.  Upon  such  grounds  as  these,  I  thought  the 
opposition  might  be  allowed,  notwithstanding  the  verdict 
of  acquittal  as  to  the  charge  of  felonious  embezzlement 
It  appeared  to  me,  however,  that  even  supposing  such 
misconduct  to  have  been  committed  by  the  bankrupt,  it 
could  not  be  considered  as  committed  by  him  in  his  capa- 
city of  scrivener,  in  which  alone  he  became  liable  to  the 
bankrupt  law;  and  I,  consequently,  doubted  whether  it 
could  form  a  legal  ground  of  opposition  to  his  certificate; 
and  I,  therefore,  deemed  it  expedient  to  call  for  an  argu- 
ment upon  these  points,  before  proceeding  to  any  investi- 
gation of  the  matter  of  fact  Upon  the  argument  which 
accordingly  took  place,  it  was  conceded  by  the  counsel 
for  Mr.  Spicer,  that  the  money  in  question  did  not  come 
to  the  bankrupt's  hands  as  a  scrivener,  though  he  con< 
tended,  nevertheless,  that  his  misapplication  of  it,  and  the 
dilatory  and  vexatious  means  to  which  he  resorted  for 
evading  the  repayment,  must  be  considered  as  misconduct 
committed  in  that  capacity.  I  do  not,  however,  see  how 
these  two  propositions  can  be  made  compatible;  and  I 
think  it  clear,  that  no  part  of  these  transactions  had  re- 
ference to  his  capacity  as  scrivener ;  and  taking  this  to  be 
so,  the  words  of  the  Act  of  Parliament,  5  &  6  Vict  c.  1 22, 
seem  to  exclude  the  consideration  of  it  as  a  ground  for  af- 
fecting the  bankrupt's  certificate ;  for  the  words  of  the  39th 
section  are  express,  that  the  Commissioner  is  to  grant  or 
refuse  the  certificate  ^  having  regard  to  the  conduct  of  the 


604  CASES  IS  CHAirCSRY. 

1849.  bankrupt  as  a  trader.'  Instances,  indeed,  may  be  put  (as 
Kit  parte  ^^  the  case  of  gambling  and  extravagant  expenditure)  in 
^]n^  which  misconduct,  not  immediately  committed  in  the  ca- 
Mathxas.  pacity  of  a  trader,  may  nevertheless  be  considered  as  indi- 
rectly so  committed,  because  it  tends  to  diminish  the  funds 
to  which  the  trade  creditors  are  entitled  to  look  for  pay- 
ment; but  such  reasoning  has  no  application  to  the  kind 
of  misconduct  now  in  question,  which  neither  directly  nor 
indirectly  seems  to  affect  any  creditor,  except  Mr.  Spicer, 
who  is  not  a  trade  creditor.  And  though  ifc  has  been 
agreed,  that  a  vexatious  defence  to  an  action,  or  a  vexa- 
tious bill  in  Chancery,  is  injurious  to  the  whole  body  of 
creditors,  as  amounting  to  an  improper  and  wasteful  ex- 
penditure of  money,  I  find  myself  unable  to  accede  to  such 
a  view  of  the  matter.  The  state  of  the  authorities  is  in 
accordance  with  my  decision  in  this  case.  In  Be  Crow- 
field  and  Re  Oihbe,  Mr.  Commissioner  Hclhroyd  clearly 
maintained  the  doctrine,  that  where  a  man  is  both  solici- 
tor and  scrivener,  it  is  only  his  conduct  in  the  latter  ca- 
pacity that  can  affect  his  certificate.  In  Re  ArbuOmotf 
indeed,  Mr.  Commissioner  IbnUon^ii^  expressed  an  opinion, 
that  gambling  by  a  trader  ought  to  be  considered  as  an 
offence  committed  in  the  capacity  of  a  trader;  and  that  is 
an  opinion,  the  correctness  of  which  appears  unquestiona- 
ble, but,  as  already  observed,  it  is  one  that  has  no  applica- 
tion to  the  present  case,  where  neither  gambling  is  charged, 
nor  anything  else  that  can  be  considered  as  a  wasteftil  ap- 
plication of  the  bankrupt's  funds,  to  the  prejudice  of  his 
creditors  in  trade.  As  to  Re  Thompecm,  though  the  report 
of  it  seems  to  represent  Mr.  Commissioner  IVtM  as  having 
refused  the  bankrupt  his  certificate,  on  the  ground  of  a 
cheat  committed  by  him  as  a  solicitor  or  rather  as  a  pri- 
vate individual,  I  feel  no  doubt,  that  if  the  case  were  more 
fully  reported,  the  offence  would  appear  to  be  referable  to 
his  capacity  of  scrivener.  At  all  events,  I  do  not  find 
that  any  question  was  raised  before  the  learned  Commis- 
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aioner  as  to  the  foffioieiicy  ef  mcb  nuseoiidiiet  ta  affeel  ^849. 
his  certificate,  within  the  meaning  of  the  Act  of  PtoUa-. 
ment;  and  his  attention^  therefore,  may  not  ha^e  been 
drawn  to  the  point  Upon  the  whole,  the  result  is^  that 
the  oj^sition  to  the  c^ificate,  so  fiur  as  regards  the 
ground  hitherto  taken,  is  disallowed." 

On  the  27th  of  September,  1849,  another  meeting  was 
held,  at  which  the  certificate  was  granted. 

From  this  decision  the  present  petition  was  an  ap- 
peal 

IJir.  Schomberffy  in  support  of  the  petition,  contended, 
that  the  money  was  entrusted  to  the  bankrupt  in  his  capa- 
city of  scrivener;  and  that,  even  if^  under  the  law  ante- 
cedently to  the  passing  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  the  certificate  could  not  have  been  refused, 
yet,  that  that  enactment,  by  its  203rd  section,  made  Yexsr 
tious  litigation  a  ground  for  refusing  the  certificate;  and 
thai,  therefore,  the  Court  could  now  recal  the  certificate. 

Mr.  FlcOher^  for  the  assignees^  was  not  called  upon. 

The  VicE-CHAHOELLoa: — 

I  think  myself  bound  to  deal  with  this  petition  upon  the 
footing  of  the  law  as  it  stood  before  the  Act  of  Parliament 
of  the  last  session,  considering  that  Mr.  Serjt  Stephen's 
decision  was  pronounced  in  the  month  of  September  last, 
and  that  the  Act  did  not  come  into  operation  until  the 
11th  of  October. 

That  being  so,  the  question  of  law  is,  whether  upon  the 
facts  as  they  appear, — ^the  conduct  in  question  of  the  bank- 
rupt was  the  conduct  of  the  bankrupt "  as  a  trader."  Now, 
the  bankrupt  was  an  attorney,  and  he  was  made  a  bank- 
rupt as  a  scrivener,  and  the  description  in  the  Act  of  Par- 
liament of  a  scrivener  is,  "Scrivener,  receiving  other  men's 
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monies  or  estates  into  his  trust  or  custody."  In  the  pre- 
sent case,  a  sum,  in  respect  of  which  the  bankrupt  is  alli- 
ed to  have  misconducted  himself,  was  certainly  the  money 
of  other  men,  received  by  the  bankrupt  into  his  trust  or 
custody;  but  I  think  that  it  was  not  money  received  into 
his  trust  or  custody  by  him  as  a  scrivener. 

I  feel  myself  obliged  to  come  to  the  same  conclusion 
with  the  learned  Commissioner, — ^that  this  conduct  was 
not  conduct  of  the  bankrupt  as  a  trader. 

Of  course,  the  advantage  to  one  side  or  the  other  does 
not  enter  into  the  reasons  for  my  decision;  but^  I  must  ob- 
serve, that  it  has  this  advantage  for  the  petitioner,  that^ 
the  decision  pronounced  on  this  point  being  on  a  point  of 
law,  the  petitioner  will  be  entitled  to  appeal,  as  I  under- 
stand; whereas,  if  I  were  to  pronounce  a  decision  simply 
on  my  view  of  the  merits,  in  point  of  fact,  there  would, 
as  I  suppose,  be  no  appeal  I  decide  on  the  point  of  law 
as  the  learned  Serjeant  did. 


Petition  dismissed,  without  costa 
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Ex  parte  Edwabd  Lobd,  jVbi;.  7th. 

In  the  Matter  of  Edwabd  Lobd,  against  whom  &c. 

JjlLr  T.  H.  TERRELL  appeared  in  support  of  a  petition  a  petition  of 
of  one  of  two  bankrupts ;  against  whom  a  joint  fiat  had  ropte  tow^'^ 
issued,  to  have  the  fiat  annulled.  *^  ^*  ^. 

wrongly  inti- 

The  adjudication  became  absolute  on  the  27th  of  Sep-  tied:— ^«u, 

tember,  and  was  advertised  on  the  28tL  might,  after  the 

The  present  petition  was  filed  on  the  18th  of  October.      S^^^/ 

days  from  the 
intertion  <^  the 

Mr.  Swanston  and  Mr.  RusseUy  for  the  respondent,  object-  adTertisement, 
ed  that  the  petition  was  intitled  "  In  the  Matter  of  Edward  to  bTamraded! 
Lord,"  and  that  there  was  no  such  matter,  the  fiat  having  "\f  J^*^ 
issued  against  Edward  Lord  and  William  Archer,  as  ap-  the  other  bank- 
peared  upon  the  petition  itself. — They  also  submitted,  that  thete  ttepi  did 
the  petition  must,  on  this  account,  be  absolutely  dismissed,  ^^|^*^^ 
the  time  for  presenting  a  petition  in  a  correct  form  having  ^j"®^  P"" 

expired.  -  to  be  preclnded 

by  the  lapee  of 
the  twenty-one 

The  Vicb-Chancbllob  referred  to  Ex  parte  Vey8ey(a\  ^^ 
and  said,  that  the  view  taken  by  Lord  Lyndhurst  in  Ex 
parte  Thorold  (6),  did  not,  in  his  Honor's  opinion,  preclude 
the  Court  from  allowing  a  mere  slip  in  the  title  of  a  peti- 
tion to  be  corrected. 

The  petition  stood  over  with  leave  to  amend. 

Mr.  Bao(m  and  Mr.  7.  H.  Terrell  again  brought  on  the      Dee,  5(h. 
petition. 

Mr.  Swanston  and  Mr.  Russeli  objected  to  the  petitioner 
proceeding,  and  contended,  that  an  amended  petition  was, 

(a)  3  Mont  D.  &  D.  420.  (b)  3  Mont  D.  &  D.  285. 
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^iwo^  in  fact,  a  new  one,  requiring  to  be  re-served;  and  that,  as 
the  affidavits  were  wrongly  intitled,  they  would  require  to 
be  resworn.  They  argued,  that  a  petition  could  not  be 
considered  as  a  proceeding  until  it  was  served  on  some  one 
at  least.  That,  in  Ex  parte  Veysey  (a),  it  had  been  served 
on  the  petitioning  creditor,  and  yet  the  Court  thought 
that  leave  could  not  be  given  to  amend  it. — ^They  further 
objected,  that  the  other  bankrupt  had  not,  even  now,  been 
served 

The  Viois-Cha5cbii.ob: — 

I  should  certainly  proceed  to  hear  this  petition  if  the 
other  bankrupt  had  been  served;  but  as  he  has  not,  I  shall 
allow  the  petition  to  stand  over,  with  liberty  to  serve 
him. 

It  was  then  arranged  between  the  parties  that  the  peti- 
tion should  be  dismissed  without  costs,  the  petitioner  un- 
dertaking not  to  bring  any  action  against  the  assigneea 

(a)  3  Mont  D.  &  D.  420. 
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Ex  parte  Wiixjam  Shewabp, 

In  the  Matter  of  William  Shbwasp,  and  of  Thb 
Bahkbuft  Law  Cohsouqdatioh  Act. 

X  HIS  was  a  motion,  })j  way  of  appeal,  to  discharge  or 
yaiy  an  order  made  by  Hr.  Commissioner  OouRmm, 

The  respondent,  Mrs.  Elizabeth  Folker,  claimed  to  be  a 
creditor,  for  1284IL,  of  the  appellant,  and  summoned  him 
before  the  Court  of  Bankruptcy,  under  the  78th  section  of 
the  Bankrupt  Law  Consolidation  Act  (1849),  upon  an  affi- 
dayit  of  debt  made  under  the  proyisions  of  that  section. 

The  appellant  aj^ared,  and  made  an  affidavit,  accord- 
ing to  the  provisions  of  the  79th  section  of  the  same  Act  (a), 
that  he  believed  he  had  a  good  defence  to  the  demand  on 
the  merits,  as  required  by  the  Act 

He  also  tendered  himself  to  be  examined  by  the  Commis- 
sioner; but  the  respondent's  counsel  objected  to  his  being 
examined,  and  contended  that  he  must  enter  into  a  bond. 


(a)  Sect  79.  <<That  upon  the 
appearance  of  any  such  trader  bo 
summoned  aa  aforesaid,  it  fdiall 
be  lawM  lor  the  Court  to  require 
him  to  state  whether  or  not  he 
admits  the  demand  of  the  cre- 
ditor, or  any  and  what  part 
thereof;  and,  if  such  trader  shall 
admit  sudi  demand  or  any  part 
thereof  to  reduce  such  admisrion 
into  writing  in  the  form  oontam- 
ed  in  schedule  (I.)  annexed  to 
this  Act;  and  sudi  admission  so 
reduced  into  writing,  such  trader 
is  hereby  required  to  sign,  and, 
being  so  signed,  the  same  shall 
thereupon  be  filed  in  sudi  Gourt ; 
and  it  shall  also  be  lawftd  for  the 
Court  to  allow  such  trader,  upon 
his  said  appearance,  to  make  a 
deposition  upon  oath,  in  writing 
under  his  hand,  to  be  filed  in  such 


Court  in  the  form  contained  in 
schedule  (J.)  annexed  to  this  Act^ 
that  he  verily  believes  he  has  a 
good  defence  upon  the  merits  to 
such  demand,  or  to  some  and  what 
part  thereof;  and  in  such  case 
it  shall  be  lawful  for  the  Court 
at  the  same  time  to  require  sudi 
trader  to  enter  into  a  bond,  ac- 
cording to  the  form  contained  in 
schedule  (K.)  to  this  Act  annex- 
ed, in  such  sum  and  with  such 
two  sufficient  sureties  as  the 
Court  shall  approve  oi^  to  pay 
such  sum  or  sums  as  shall  be 
recovered  together  with  such 
costs  as  shaU  be  given  in  any 
action  which  shall  have  been  or 
shall  be  brought  for  the  recovery 
of  such  demand,  or  of  any  part 
thereof  in  respect  of  which  such 
deposition  shall  be  made.** 


21«f. 


the  79th  lec- 
tion of  the 
Banknipt  Law 
Coniolidation 
Act,  1849,  does 
not  render  it 
impeiatiTe  upon 
theCommiMion- 
en  to  require  a 
trader,  sununon- 
ed  under  that 
section,  to  en- 
ter into  a  bond. 
Upon  such  a 
sommona,  if 
either  the  tra- 
der or  the  credi- 
tor tenders  him- 
self to  be  ex- 
amined, luB  ex- 
amination ought 
to  betaken. 
But  it  is  not 
incumbent  on 
the  Court  to 
hear  any  other 
witnesses. 
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1849.  The  Oommissioner  declined  examining  him,  and  made 

£mparu  the  Order  now  in  question,  which  was  dated  the  10th  of 
^"/iTrir"'  November,  1849,  requiring  the  appellant  to  enter  into  a 
Shbward.  bond  according  to  the  form  set  out  in  schedule  E.  to  the 
Bankrupt  Layr  Consolidation  Act  (1849),  in  the  sum  of 
15002.,  with  such  two  sufficient  sureties  as  the  Commis- 
sioner might  approve  of,  to  pay  such  sum  or  sums  of  money 
as  should  be  recovered,  together  with  such  sum  or  sums 
of  money  as  should  be  given  in  any  action  which  should  be 
brought  for  the  recovery  of  the  demand  of  Elizabeth  Folker. 

Mr.  J.  V.  PiHor  in  support  of  the  motion. — ^The  statute 
does  not  make  it  incumbent  on  the  Commissioner  to  re- 
quire a  bond.  Under  the  8th  section  of  the  1  &  2  Vict  c. 
110,  a  trader  could  not  avoid  committing  an  act  of  bank- 
ruptcy, if  he  could  not  instantly  pay  a  demand,  (however 
large  or  suddenly  made),  or  unless  he  could  persuade  some 
one  to  become  surety  for  hiuL  It  was  afterwards  consi- 
dered, that  this  was  too  harsh  a  requirement;  and  that  a 
man  might  be  solvent,  and  able  to  meet  all  his  engage- 
ments, if  proper  time  were  given  to  him,  who  might  yet, 
at  any  particular  moment,  not  have  the  means  of  instantly 
providing  for  them  all,  or  of  inducing  any  one  to  become  a 
surety  for  their  payment  The  5  &  6  Vict  c.  122,  &  12,  was 
consequently  substituted  for  the  former  enactment,  and 
only  required  an  affidavit  of  the  trader,  that  he  believed  that 
he  had  a  good  defence  to  the  demand  upon  the  merits.  This 
again  seemed  in  some  cases  not  sufficiently  to  protect  the 
creditors,  and  therefore  the  present  Act  was  so  framed,  as  to 
leave  it  to  the  discretion  of  the  Commissioner  in  each  case, 
whether  a  bond  should  be  required  or  not  In  this  case, 
the  Commissioner  declined  to  exercise  any  discretion,  or  to 
examine  the  appellant  or  any  witness,  considering  it  im- 
perative upon  him  to  require  a  bond.  That  this  was  an 
erroneous  view  of  the  Act,  seems  clear  from  other  sections 
of  it.  Thus  the  80th  section  provides,  that  if  the  trader, 
when  so  summoned,  shall  not  make  a  deposition  that  he 
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has  a  good  defence,  and  (if  required  hj  the  Court  so  to  do)  1849. 

enter  into  a  bond,  he  shall  be  deemed  to  have  committed  ^T^^ 

an  act  of  bankruptcy.    And  the  82nd  section  has  the  same  Shiward, 

parenthesis,  which  can  only  be  explained  by  supposing  the  Shkward. 
Commissioner  to  have  a  discretionary  power  to  require  a 
bond  or  not 

The  Vice-Chancellob  suggested,  that  the  parenthesis 
might  have  been  intended  to  meet  the  case  which  occurred 
in  Ex  parte  Stamp  (a),  of  a  trader  being  incompetent  to  act. 

Mr.  Ooodeve  for  the  respondent — Or  the  qualification 
may  have  been  intended  to  provide  against  an  irregularity 
in  the  summons,  or  a  demand  upon  the  face  of  it  invalid ; 
in  any  of  which  cases  a  bond  would  not  be  called  for.  But 
for  the  qualification  it  might  have  been  considered,  that, 
even  in  such  cases,  it  would  be  imperative  upon  the.  Com- 
missioner to  require  a  bond  wherever  there  was  an  affida- 
vit of  debt,  and  a  summons,  according  to  the  terms  of  the 
Act  And,  at  all  events,  one  out  of  many  conjectural  in- 
terpretations of  the  parenthesis  cannot  be  sufficient  to  con- 
trol the  express  terms  of  the  79th  section.  The  words 
which  it  employs,  ''  it  shall  be  lawful,"  are  the  same  as  in 
many  cases  have  been  held  sufficient  to  give  the  subject  a 
right  to  call  on  a  tribimal  to  which  they  are  applied  to 
exercise  the  jurisdiction  conferred  by  them. 

Mr.  J.  V.  Prior  replied. 

The  Vicb-Chancbllor; — 

If  Mr.  Sheward  shall  tender  himself  for  examination  be- 
fore me,  I  will  examine  him;  and  if  Mrs.  Folker  shall  ten- 
der herself  for  examination,  I  will  also  hear  her. 

The  motion  stood  over  for  the  appellant  and  respondent 
to  appear  and  be  examined. 

Mr.  Sheward  and  Mrs.  Folker  were  on  this  day  ex- 
amined viva  voce. 

(a)  1  De  G.  345. 
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J^^         Mr.  /.  V.  Priory  for  ihe  appeUant,  tendered  otfcer  wit- 
nesses to  be  examined. 

The  Vics-CHAVOBLLoa  said  he  would  hear  the  question 
^u-gued,  whether  the  appellant  was  entitled  to  call  wit- 
nesses on  this  proceeding. 

Mr  cf.  y.  Prior  contended,  that,  in  deciding  whether  a 
bond  was  to  be  required  or  not,  the  Court  was  acting 
judicially,  and  was  bound  to  adopt  all  the  means  which 
the  Act  gaye  it  of  ascertaining  the  exact  state  of  facts, 
and  for  that  purpose  to  examine  witnesses  vivft  voce,  if 
ihe  case  required  that  course  to  be  taken.  The  exaction 
of  a  bond  from  a  trader  might  inyolre  his  ruin,  and  might 
therefore  be  as  important  a  matter  as  any  of  those  for  the 
determination  of  which  the  legislature  had  conferred  pow- 
ers upon  the  Commissioners. 

The  ViOB-CHAjroBLLoa: — 

I  consider,  that,  under  the  Act  of  Pariiament,  the  Court 
is  not  bound  to  hear  witnesses;  under  which  term  I  do  not 
include  the  parties  to  the  contest  Being  of  opinion  that 
I  am  not  bound  to  hear  witnesses,  the  question  then  is, 
whether  I  can  hear  them  on  the  present  occasion.  That 
question  I  think  it  unnecessary  to  decide,  because,  if  I 
can  hear  them,  I  am  of  opinion  that  this  is  a  case  in  which 
I  ought  not  to  hear  them.  But  I  am  ready  to  hear  a  reply 
on  the  evidence  as  it  standa 

Mr.  J.  V,  Prior  in  reply. 

The  Vics-Chakoellob: — 

I  refuse  this  motion.  But  if  an  enlargement  of  time  is 
wished,  which  may  be  necessary  before  going  again  to  the 
Commissioner,  that  may  be  given,  and  probably  ought  to 
be  given. 

I  think  that  either  party  tendering  himself  or  herself  to  be 
examined  before  the  Commissioner  ought  to  be  examined. 

Motion  refused,  without  costs. 
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Ex  parte  Philip  Lytoott  Hinds,  Nw,  si^^  cfe 

In  the  Matter  of  Jonathan  Hiqoinson  and  Bichabb  Deanb,     j)ee,  \4th. 

Bankrupts;  1850. 

/V6.18tA. 

AND 

Ex  parte  Jambs  Piokfobd  Higginsok, 
In  the  same  Matter. 

X  HIS  was  the  petition  of  joint  creditors,  praying  that  Two  partners 
certain  railway  shares  might  be  administered  as  part  of  S^^Liw 
the  joint  estate  of  the  bankrupts,  or  that  a  proof  might  be  ^  *nd  Bar- 
admitted  on  behalf  of  the  joint  estate  against  the  separate  rending  and 
estate,  for  the  amount  of  the  purchase  money  paid  for  the  bndnenaf  each 
shares.     The  Commissioner  had  rejected  the  proof,  and,  ^^\  '^^^ 
in  giving  judgment,  stated  the  facts  of  the  case,  in  sub*  ^™»*  the  an- 

/.  11  thontyorknow- 

Stance,  as  follows : —  ledge  of  the 

The  bankrupts,  Jonathan  Higginson  and  Richard  Deane,  partnmhip^mo- 
carried  on  business  as  merchants,  at  Liverpool  under  the  dbie"if^?^ 
firm  of  Barton,   Irlam,  &  Higginson,  and  at  Barbadoes  ■^■«*  "*  ^ 

own  ^Hin^.  out 

under  the  firm  of  Higginson,  Deane,  &  St6tt;  Mr.  Hig-  on  account  of 
ginson  managing  the  business  at  Liverpool,  and  Mr.  Deane  and  w^b-  ^ 
at  Barbadoes.    Between  April,  1846,  and  November,  1847,  J^iSfttt^ 
Mr.  Higginson  made  large  purchases  of  railway  shares  in  of  the  shares  for 
his  sole  name,  and  apparently  on  his  sole  account'    No  wards  the  firm 
communication  was  ever  made  by  him  to  Mr.  Deane  con-  ^^l^di 
ceming  them,  but  the  shares  were  charged  for  in  the  part-  J'*»  *^*  *^* 
nership  accounts  against  Mr.  Higginson  individually.  no  right  of  proof 

Mr.  Higginson  had  the  sole  management  and  control  of  J^^  estatTof 
the  partnership  business,  and  of  its  funds;  and  Mr.  Deane  SiJtaCTforAe 
did  not  interfere  during  the  period  of  the  purchases  of  the  amount  laid  out 
shares,  but  was  at  Barbadoes,  attending  to  the  partnership  2nd,  that  the  ' 
business  thera     He  did  not  return  to  England  until  S^'adSL 

the  clause  as  to 
reputed  ownership  did  not  apply. 
Where  a  party,  who  upon  an  original  hearing  of  a  petition  was  represented  by  the  respondent, 
petitioned  for  a  rehearing,  describing  himself  as  resident  abroad,  he  was  required  to  giye  security  for 

BtS. 

VOL.  III.  s  s  n.  G.  s. 
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1849.  No  authority  was  given  by  Mr.  Deane  to  Mr.  Higginson 

Em  parte  to  inTest  any  of  the  partnership  monies  in  railway  shares, 
^^^  except  such  authority  as  might  be  included  in  the  general 
HxooiNsoN.  power  given  to  him  by  implication  to  deal  with  the  part- 
nership funds  as  he  thought  fit 

It  was  stated  by  Mr.  Higginson  on  his  examination,  that 
the  shares  in  question  were  purchased  for  the  joint  account; 
but  there  was  no  entry  or  document  having  reference  to 
any  such  intention. 

The  book-keeper  of  the  firm  on  his  examination  stated, 
that,  where  the  purposes  for  which  any  monies  were  paid 
were  known,  they  were  placed  to  Mr.  Higginson's  general 
account,  and  where  they  were  not  known,  then  to  his  pri- 
vate account,  which  the  deponent  understood  to  be  the 
share  account.  That,  before  Mr.  Deane's  return  to  Eng- 
land in  August,  1847,  the  book-keeper  added  the  words 
^' share  account"  to  the  words  "private  account"  at  the 
heading  of  the  entries  as  to  the  monies  in  question  drawn 
out  by  Mr.  Higginson ;  and  that,  previously  to  this  time, 
those  monies  of  which  the  book-keeper  did  not  know  the 
destination,  were  entered  in  the  folio  then  headed  "Jona- 
than Higginson's  private  account "  only.  That  the  books, 
upon  the  face  of  them,  shewed  all  the  monies  drawn  out 
by  Mr.  Higginson  from  the  concern  on  every  account,  and 
the  balance  due  from  his  private  estate  to  the  joint  con- 
cern. That  Mr.  Deane,  after  his  return  to  England,  did 
not  examine  these  books,  except  in  two  instances;  and 
that  he  then  only  looked  at  his  own  private  account,  and 
did  not  look  over  any  other  part  of  the  books.  That  Mr. 
Deane  called  occasionally  at  the  office  where  the  books 
were  kept,  and  where  he  might  have  examined  them;  but 
that  no  inquiry  or  observation  was  ever  made  by  or  to  him 
on  the  subject  of  the  shares. 

On  Mr.  Deane's  examination  in  December,  1847,  he  was 
asked  if  he  had  any  shares  in  any  railway  in  Great  Britain ; 
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to  which  he  replied:  "  No,  nor  any  interest  in  any/'    No        1849. 
further  examination  was  made  of  Mr.  Deane  in  reference      Expa^ 
to  the  shares  in  question,  and  he  had  returned  to  Barba-       ^*'''**» 

does.  HiOQiNaoK. 

Upon  these  facts,  the  Commissioner  came  to  the  conclu- 
sion, that  a  fraudulent  abstraction  was  not  shewn  to  have 
been  made  of  the  partnership  monies  in  question,  such  as 
would  authorise  the  admission  of  a  proof  on  behalf  of  the 
joint  against  the  separate  estate.  He  considered  the  case 
as  falling  within  the  authority  of  Ex  parte  the  Assignees 
of  Lodge  and  Fendal  (a),  firom  the  circumstance  of  Mr. 
Deane  having  left  the  sole  control  and  dominion  over 
the  partnership  property  to  Mr.  Higginson;  and  also 
within  the  cases  of  Ecc  parte  Harris  (b)  and  Ex  parte 
Smith  (c)y  not  only  from  the  circumstance  of  this  sole 
control  and  dominion,  but  also  by  reason  of  entries  hav- 
ing been  made  in  the  partnership  books,  from  which  the 
application  of  the  partnership  monies  in  the  shares  in 
question  could  have  been  ascertained.  He  also  referred 
to  the  following  observation  of  the  Vice-chancellor  in  the 
latter  case: — ^^  If  one  partner  be  intrusted  with  the  entire 
management  of  the  partnership  concern,  and  withdraws 
monies  for  his  separate  use,  which  he  duly  and  openly  en- 
ters in  the  partnership  books,  this  is  not  a  fraud  which  en- 
titles the  joint  estate  to  prove  against  the  separate  estate; 
otherwise,  if,  by  the  entries  in  the  books,  he  disguises  the 
transaction,  or  wholly  omits  and  conceals  it"  The  judg- 
ment of  the  learned  Commissioner  then  proceeded  as  fol- 
lows:— "In  the  case  of  Ex  parte  Yonge(d),  where  the 
proof  was  allowed,  no  entries  had  been  made  of  the  bills 
abstracted;  and,  in  that  case,  the  Lord  Chancellor  ob- 
served, that,  '  if  the  other  partners  could  have  known  that 


(a)  1  Ves.  jun.  166.  (c)  1  G.  &  J.  74. 

(h)  2  V.&  B.  210.  (cQ  3  V.  &  B.  31. 

ss  2 
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1649.  their  copartner  had  applied  the  copartnership  property  to 
Emparu  ^^  ^^'^  purposes,  firom  their  immediate  or  subsequent 
Hinds,  knowledge  upon  their  subsequent  dealings,  their  consent 
H1001N801V.  would  be  implied'  In  Ex  parte  Watkins  (a),  where  proof 
was  also  allowed,  the  stock  which  was  vested  in  one  part- 
ner as  trustee  for  the  firm  was  sold  out,  in  order  to  increase 
his  separate  estate,  without  his  copartners'  knowledge; 
and  his  copartners'  subsequent  conduct  was  not  held  to 
amount  to  acquiescence.  This  case  may,  at  first  sight,  be 
considered  as  a  strong  authority  for  allowing  the  proof  in 
the  present  instance,  as  here  the  purchase  of  the  railway 
shares  was  certainly  made  by  Mr.  Higginson  for  the  pur- 
pose of  increasing  his  separate  estate,  and  without  his  part- 
ner's express  knowledge;  but,  in  the  present  case,  I  think 
that,  considering  the  opportunities  which  Mr.  Deane  had 
of  acquiring  full  knowledge  of  the  investment  of  the  part- 
nership monies  in  these  shares,  his  omitting  to  do  so 
amounted  to  a  tacit  acquiescence;  so  that  I  do  not  think 
that  Ex  parte  Watkins  is  in  point  with  the  present  In 
Ex  parte  Turner  (6),  the  Judges  of  the  Court  of  Review 
considered  that  there  was  no  fraudulent  abstraction,  al- 
though entries  were  not  made  of  the  improper  appro- 
priation until  after  it  was  discovered,  the  circumstances 
having  been  known  to  the  clerk  whose  duty  it  was  to 
keep  the  books;  so  that  the  other  partner  had  the  oppor- 
tunity of  immediate  knowledge.  The  only  distinguish- 
ing feature  in  the  present  case  is,  that  Mr.  Deane  was 
abroad  when  the  purchases  of  these  shares  were  made; 
and  it  might  be  said,  that  therefore  the  entries  in  the 
books  might  safely  be  made  without  giving  him  any  in- 
formation on  the  subject  This,  however,  would  not  take 
the  case  out  of  the  general  rule  established  by  Lodge  and 
Fendal  and  by  Ex  parte  Harris  as  to  the  sole  control  and 

(a)  1  Mont.  &  M.  57.  (6)  1  Mont  &  A.  54;  4  DiMW.  &  C.  169. 
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dominion  over  the  partnership  funds ;  nor  will  this  remark        1849. 
apply  to  the  period  after  Mr.  Deane's  return  to  England,      Expatf 
when  the  books  were  open  to  his  inspection,  and  when,  if       ^j^^^ 
he  had  exercised  only  ordinary  diligence,  he  would  have    Hiuoinson. 
acquired  full  information  on  the  subject;  his  negligence 
in  this  respect  amounting,  I  apprehend,  clearly  to  an  im« 
plied  consent     Upon  these  grounds,  I  consider  that  the 
proposed  proof  cannot  be  allowed."    The  Commissioner 
also  referred  to  Mar  A  v.  Keating  (a)  and  Sadler  y.  Lee  (6). 
The  question  as  to  the  shares  being  joint  estate  had  also 
been  submitted  to  the  Commissioner,  who  thought  that 
he  had  no  jurisdiction  to  decide  it. 

• 
Mr.  Bacofiy  Mr.  Malvus^  and  Mr.  BaggaUay,  supported 
the  petition. 

Mr.  Eounddl  Palmer  appeared  for  the  assignees. 

Mr.  Rtiseell  and  Mr.  Charles  HaU  for  the  separate  cre- 
ditors. 

The  Yigb-Chancellob  said,  that  he  agreed  with  the 
Commissioner  as  to  the  rejection  of  the  proof;  and  his 
Honour  reserved  his  judgment  on  the  rest  of  the  case. 


The  Vicb-Chancbllor: — 

I  have  considered  attentively  the  examinations,  affida-  I>e€.  I9th. 
vits,  and  documents  forming  the  evidence  in  support  of 
this  petition  and  in  opposition  to  it,  including  the  short* 
hand-writer's  affidavit,  filed  on  the  28th  of  November,  and 
the  book  or  document  to  which  it  refers.  That  a  sufficient 
case  was  not  made  for  a  proof  on  behalf  of  the  joint  es* 

(a)  1  Mont.  &  A.  592.  (6)  6  Beav.  324. 
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1649. 

Empartt 

H1NO8, 

/«  re 

HiooxKfKnf. 


tate  against  Mr.  Higgiuson's  separate  estate,  I  expressed 
an  opinion  upon  a  former  day,  an  opinion  which  continues 
to  appear  to  me  well  founded.  I  think  so,  whatsoever  view 
it  may  be  proper  to  take  of  the  question  of  the  title  to  the 
railway  shares  in  dispute,  upon  which  mainly,  if  not  solely, 
my  judgment  was  reserved,  namely,  this  question,  whe- 
ther the  railway  shares  ought  to  be  treated  as  belonging 
to  the  joint  estate  or  to  Mr.  Higginson's  separate  estate, 
which,  if  not  a  pure  question  of  fact,  is  a  mixed  question 
of  fact  and  law.  And  upon  it  I  am  now  able  to  say,  that 
the  evidence  (taken  altogether)  has  satisfied  me — ^first,  that 
the  joint  estate  was  the  estate  which  mediately  or  imme- 
diately, directly  or  indirectly,  but  which,  substantially 
and  truly,  paid  for  the  whole  of  the  shares  in  controversy, 
namely,  the  shares  mentioned  in  the  balance-sheet  as  be- 
longing to  the  joint  estate;  secondly,  that,  as  a  matter  of 
positive  fact,  and  not  merely  by  way  of  inference  or  pre- 
sumption, it  is  true  that  Mr.  Higginson  meant  to  acquire 
and  did  acquire  these  shares  on  account  of  the  partnership, 
though  in  his  own  name;  thirdly,  that,  before  the  bank- 
ruptcy, he  in  effect  and  substance  declared  himself  to 
be  a  trustee,  and  in  truth  was  a  trustee  of  them  for  the 
partnership;  fourthly,  that,  by  that  character  of  trustee, 
as  well  as  by  Mr.  Deane's  ignorance  or  imperfect  know- 
ledge before  the  bankruptcy  of  the  circumstances  of  the 
case,  and  the  obscurity  in  which  the  matter  of  the  shares 
was  until  that  time  involved,  the  operation  of  the  doctrine 
of  reputed  ownership  is  excluded;  and  fifthly,  that  upon 
these  grounds  the  shares  mentioned  in  the  balance-sheet 
as  joint  estate  were  properly  so  mentioned,  and  ought  to 
be  so  considered  and  treated.  But  the  account  of  Mr. 
Higginson  with  the  firm  must  have  credit  for  the  sums 
applied  by  Mr.  Higginson  in  paying  for  them.  I  make  an 
order  on  the  petition,  declaring  to  that  effect  accordingly. 
The  costs  of  the  petition  wiU,  as  to  those  of  the  petitioner, 
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be  paid  out  of  the  joint  estate;  as  to  those  of  the  party  or        1849. 

parties  who  opposed  it  out  of  Mr.  Higginson's  separate  es-  Emparu 
tate ;  and  as  to  those  of  the  assignees  eqoallj  out  of  that  es-       ^}^^ 

tate  and  the  joint  estate.  Hioowson. 


I860. 
A  petition  of  rehearing  was  presented  by  James  Pick-     F^.  18(A. 

ford  Higginson,  a  separate  creditor,  who  was  described  in 
the  petition  as  residing  at  New  York,  in  America;  and 
the  case  was  on  this  day  re-aigued,  the  books  of  the  firm 
produced,  and  the  entries  in  them  fully  examined  and  dis- 
cussed. 

On  the  petition  of  rehearing  coming  on, 

Mr.  Bacon,  Mr.  Malins,  and  Mr.  BaggaUay,  for  Mr.  Hinds, 
objected  to  the  case  proceeding  until  the  petitioner  had 
given  security  for  costs,  he  being  resident  abroad. 

Mr.  RusseU  and  Mr.  C.  HaU,  for  the  petition  of  rehear- 
ing, contended  that  it  resembled  a  cross  bill,  upon  which 
no  security  for  costs  was  ever  called  for;  and,  moreover, 
that  the  application  for  security  came  too  late,  and  ought 
to  have  been  made  as  a  distinct  motion  upon  notice. 

The  Yiob-Chancellob  held  that  the  application  ought 
to  be  acceded  to. 

Security  was  then  given,  and  the  rehearing  proceeded 

At  the  termination  of  the  argument  the  Yiob-Chancbit 
LOB  expressed  his  adherence  in  all  respects  to  the  judgment 
abready  given. 
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Ex  parte  William  Baikbbidqs, 
Nov,  2\9t.  In  the  Matter  of  John  Stainton,  a  Bankrupt 

Where  a  trader  (Jn  the  3rd  of  April,  1849,  John  Stainton  executed  an 
propTrty^ferthe  indenture  of  that  date,  made  between  himself  of  the  first 
«S^nfand!a  P^^J  Ch^\^^  Thomas  Bainbridge,  William  Bainbridge, 
few  daye  after-   and  Alexander  Cowan,  who  were  his  creditors,  and  were 

wards,  Bned  oat 

a  fiat  againat  also  trustees,  named  and  appointed  on  behalf  of  them- 
wwS  ihe^offi-  selves  and  other  creditors,  for  the  purposes  therein  men- 
ciaiaatignee  tioned,  of  the  second  part;  and  the  several  persons,  cre- 
of  property  com-  ditors  of  John  Stainton,  who,  by  themselves  or  their  re- 
deed,  the  Court  spective  attomies  or  partners,  should  execute  the  inden- 
S^*b^  Sr  *^^®>  o^  *^^  *^ir^  Pa^  This  deed,  after  reciting  that  John 
hjered  up  to  Staintou  was  seised  of  the  several  freehold  messuages  or 

the  tmiteea  of 

the  deed,  with-  dwclling-houses  in  Lincoln  therein  described,  and  also  of 
tion'b^retp^t*   the  stock  in  trade,  household  furniture,  and  effects,  in  and 
aLSSw?*^"^     upon  his  dwelling-house^  shop,  and  premises;  and  reciting 
poundage.         that  he  was  justly  indebted  to  the  parties  thereto  of  the 
second  and  third  parts,  in  the  several  sums  set  opposite 
their  respective  names  in  the  schedule  thereunto  annexed, 
which  he  was  unable  to  pay  in  full,  and  had  therefore  pro^ 
posed  and  agreed  to  grant  and  convey  all  his  real  estate, 
and  to  assign  his  personal  estate  and  effects,  unto  the  peti- 
tioner and  his  co-trustees,  for  the  benefit  of  his  creditors 
as  therein  mentioned,  witnessed,  that  John  Stainton  re- 
-    leased  and  confirmed  unto  and  to  the  use  of  the  trustees, 
their  heirs,  executors,  administrators,  and  assigns,  cer- 
tain messuages,  tenements,  or  dwelling-houses,  shops,  and 
yards]  and  also  assigned  and  transferred  unto  them,  their 
executofs,  administrators,  and  assigns,  all  and  every  his 
stock  in  trade,  printing  presses,  and  all  other  his  person- 
al estate  and  effect&    And  it  was  thereby  declared,  that 
the  trustees  should  fitand  and  be  seised  of  the  freehold 
messuages,  shops,  and  premises,  and  of  the  personal  es- 
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tate  and  effbcts,  upon  trusts  therein  expressed  for  sale,        i849. 
and  for  payment  proportionally,  and  without  preference      Egglaru 
or  priority,  to  themselves  the  trustees,  and  their  partners,    Bainbridgb, 
and  the  persons  parties  thereto  of  the  third  part^  of  the     Staxntok. 
several  debts  or  sums  set  opposite  their  respective  names 
in  the  schedule  thereto. 

On  the  12th  of  April,  1849,  Mr.  Stainton  sued  out  a  fiat 
against  himself;  -whereupon  one  of  the  trustees  presented 
the  present  petition,  stating  that  John  Stainton  procured 
the  fiat  to  be  issued,  for  the  purpose  of  defeating  the  trust 
deed,  and  against  the  wish  o£  all  his  creditors,  excepting 
one  Joseph  Islip ;  and  that  the  petitioner  and  his  co-trus- 
tees, and  all  the  creditors  excepting  Joseph  Islip,  were 
desirous  that  the  fiat  should  be  annulled.  The  petition 
also  alleged,  that,  previously  to  the  issuing  of  the  fiat,  the 
petitioner  and  his  co-trustees,  as  such  trustees  as  aforesaid, 
under  the  indenture  took  possession  of  the  personal  estate 
and  effects  of  John  Stainton,  and  sold  some  parts  thereof; 
that,  at  the  time  of  the  issuing  of  the  fiat,  there  remained 
in  the  hands  of  the  petitioner  and  his  co-trustees  the  sum 
of  1052.  Ts.  4(2.,  being  the  proceeds  of  the  sale,  deducting 
auctioneer's  charges;  and  that  Theophilus  Carrick,  the 
official  assignee,  required  the  petitioner  and  the  other 
trustees  to  hand  over  the  same  to  him,  without  deducting 
the  costs  of  preparing  the  deed,  or  the  amount  paid  by 
the  petitioner  and  his  co-trustees  for  rent  of  the  ware- 
house, and  for  the  charges  of  the  men  kept  in  possession 
•  of  the  goods,  amounting  altogether  to  28Z.,  or  thereabouts. 
The  prayer  was,  that  the  fiat  might  be  annulled,  and  that 
John  Stainton  might  be  ordered  to  pay  the  costs  of  the 
application;  and  that  the  sum  of  1052.  7^.  4(2.  might  be  re- 
paid to  the  petitioner  and  his  co-trustees,  to  be  held  and 
applied  by  them  in  payment  of  the  charges  therein  men- 
tioned, amounting  to  282.  or  thereabouts,  and  otherwise 
according  to  the  trusts  of  the  indenture.     . 
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1849.  Mr.  Stvansion  in  support  of  the  petition. — The  fiat  is 

jskparu  Substantially  a  nullity,  since  there  is  no  property  for  it  to 

^^^^^  opierate  upon,  the  trust  deed  being  valid  against  the  bank- 

Stainton.  rupt,  who  sued  out  the  fiat  himself 

Mr.  Miller,  for  the  official  assignee,  contended,  that  at  all 
eyents  the  official  assignee's  poundage  should  be  deducted. 

The  Vicb-Chakcblloe: — 

I  am  not  prepared  to  say  that  the  official  assignee  is  en- 
titled to  poundage.  Any  necessary  expenses,  any  monies 
properly  paid  out  of  pocket,  should,  I  think,  be  repaid  to 
him. 

Mr.  MUler,  for  the  official  assignee,  said,  that  this  ques- 
tion had  not  been  submitted  to  the  Court  below;  and  he 
contended,  that  the  Vice-chancellor  had  only  an  appel- 
late jurisdiction,  and  could  not  decide  the  question  in  the 
first  instance. — He  cited  Ex  parte  Lowe  (a)  and  Ex  parte 
Benson  (&). 

The  Vice-Chancellor: — 

This  petition  was  presented  before  the  New  Act  came 
into  operation.  I  think,  therefore,  I  ought  to  proceed 
with  it. 

Mr.  Bacon  appeared  for  the  bankrupt,  and  asked  that 
the  bankrupt's  costs  might  be  paid  out  of  the  estate. 

The  Vicb-Chancellor: — 

This  is  not  a  case  in  which  I  can  give  the  bankrupt  his 
costs.  The  official  assignee,  I  think,  should  have  his  costs, 
and  the  petitioner's  costs  should  come  out  of  the  fund. 

(a)  1  Deac.  &  C.  30.  (b)  1  Deac.  &  C.  324. 
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The  following  was  the  order: —  1849. 

This  Court  doth  order,  that  the  said  official  E*paru 
assignee  do  forthwith  pay  oyer  to  the  said         j/^ 


petitioner,  and  to  Charles  Thomas  Bain- 
bridge  and  Alexander  Cowan,  his  co- 
trustees, upon  the  trusts  of  the  said  inden- 
ture, the  sum  of  105^  7«.  4d  in  the  said 
petition  mentioned;  and  all  other  mo- 
nies received  by  him  and  now  in  his 
hands  as  such  official  assignee  as  afore- 
said, after  deducting  thereout  any  pay- 
ments properly  made  by  him  as  such  offi- 
cial assignee  in  respect  of  the  estate  of 
the  said  bankrupt,  and  also  his  costs  of 
and  occasioned  by  this  application,  when 
taxed,  as  hereinafter  mentioned;  but  he 
is  not  to  retain  thereout  any  sum  or 
sums  whatever  for  his  commission  or 
poundage  in  respect  of  such  monies  so 
received  by  him  as  aforesaid;  And  it  is 
ordered,  that  the  said  official  assignee  do 
forthwith  deliver  up  to  the  said  petition- 
er, and  to  the  said  Charles  Thomas  Bain- 
bridge  and  Alexander  Cowan,  upon  the 
trusts  of  the  said  indenture,  all  goods  and 
effects,  if  any,  now  in  his  possession,  cus- 
tody, or  power,  as  such  official  assignee  as 
aforesaid;  And  it  is  lastly  ordered,  that 
the  costs  of  the  said  petitioner,  of  and  oc- 
casioned by  this  application,  be  paid  out 
of  the  trust  monies  under  the  said  inden- 
ture; And  it  is  hereby  referred  to  William 
Vizard,  Esquire,  an  officer  of  this  Court, 
to  tax  all  the  aforesaid  costs. 


Staimton. 
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N(yv,  2i«r.     £x  pt^e  Robert  Walter  Leonard,  Charles  Rossitbk^  and 

John  Perry, 

In  the  Matter  of  James  Carter^  a  Bankrupt 
Petition  of »       X  HIS  was  the  petition  of  the  petitioning  creditors,  seek- 

petitioning  ere-     ,  ii/«/*  t»  *•••  ••• 

ditor  to  annul  ing  to  annul  the  fiat  for  want  of  a  sufficient  petitioning 
p^undthat^U  Creditor's  debt.  The  case  made  by  the  petitioners  was,  that 
debt  had  been    ^hg  amount  of  their  debt  had  been  miscalculated,  and  the 

mucaicuJated, 

and  waa  insoffi-  fiat  sucd  out  inadvertently,  the  petitioners  having  forgot- 
STfiat,  l^h      ^^  ft  set-off  of  7Z.,  which  reduced  the  debt  below  50L 

missed  with 

^i^opi^ing, '      Mr.  Swanston  and  Mr.  Mackeson  supported  the  petition, 
T^oi^-     *^^  submitted  that  the  petitioning  creditors  were  only 
tenting  to  it.      doing  their  duty,  which  was,  to  have  the  fiat  annulled 
when  they  discovered  the  insufficiency  of  the  debt 

Mr.  RusaeU^  for  the  assignees,  opposed  the  petition,  and 
said  that  there  was  no  other  creditor  who  could  sue  out  a 
fiat,  the  others  having  been  parties  to  a  composition  deed 
The  assignees  were  willing  to  take  the  risk  of  acting  under 
the  fiat 

Mr.  Birdj  for  the  bankrupt,  also  opposed  the  petition, 
and  submitted,  whether,  under  the  Bankrupt  Law  Con- 
solidation Act,  18  i9,  there  was  any  jurisdiction  to  annul 
the  fiat 

The  Vice-Chanobllor: — 

It  is  unnecessary  to  decide  whether  the  Court  has  juris- 
diction to  annul  this  fiat,  for,  assuming  that  it  has,  I  think, 
that,  as  the  bankrupt  opposes  the  petition,  and  the  assig- 
nees do  not  consent,  I  ought  not  to  accede  to  it 

Petition  dismissed  with  costs. 
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1849. 

Ex  parte  William  Edwards,    >  ^ov.  24ih, 

In  the  Matter  of  William  Edwards. 

X  HIS  was  an  appeal  from  the  decision  of  the  Commis-  An  amngmg 
sioner,  declaring  the  appellant  a  bankrupt  stoSS^^^^ 

On  the  16th  of  October,  1849,  the  appellant,  being  un-  ][jJ;|J^*^ 
able  to  meet  his  engagements  with  his  creditors,  and  being  ^  produced,  to 
in  confinement  for  debt  in  the  Queen's  Prison,  presented  200L   On  be- 
his  petition  to  the  Court  of  Bankruptcy  for  protection,  jj^o^i^'l^t 
under  the  arrangement  clauses  of  the  Bankrupt  Law  Con-  ^  ^^^  8i^«  o{ 
solidation  Act,  and,  in  support  of  it,  made  an  affidavit  in  sbewed,  that  lie 
the  form  set  out  in  Schedule  (Ab)  to  the  Act,  that  he  had  pertjldbrM^ 
"assets  ready  to  be  produced"  to  the  Court  "to  the  value  ^t^ St^rer- 
of  2001  and  upwards.'^    A  private  meeting  was  on  the  Monan^.proper- 
19th  of  October  held,  according  to  the  provisions  of  the  tiy,  but  whicii 
Act,  at  which  no  creditor  attended  to  oppose;  and  at  this  ca^Me  ofreali- 
meeting  the  appellant,  being  interrogated  by  the  Commis-  JJ^^Aewn"* 
sioner  as  to  the  nature  of  the -assets,  stated,  that  he  had  that  the  affida- 
property  in  Belgium  and  in  France,  and  also  a  reversionary  nntme,  and 
interest  in  property  in  England,  which  if  sold  would  rea*  miitionerhSi 
Use  more  than  200t    Afterwards,  the  petitioner  being  still  ^SSd^^jf^**" 
a  prisoner  in  the  Queen's  prison,  made  an  affidavit,  verifying  ranging  debtor 
an  extract  from  the  will  of  a  testator  named  Allen,  bequeath-  thon^  no  ere- 
ing  one-fifth  part  or  share  of  the  testator's  estate  and  effects  f^l^  ^^^ 
upon  trusts  for  the  petitioner's  wife  for  her  life,  for  her 
separate  use,  and  for  her  children  after  her  decease.    The 
affidavit  stated,  that  the  testator  died  on  the  1 6th  of  July, 
1829;  that  the  petitioner's  wife  was  still  alive,  and  of  the 
age  of  fifty-two  years;  that  she  had  had  ten  children,  of 
whom  the  eldest  died  on  the  5th  of  August,  1843,  having  ac- 
quired a  vested  interest  in  her  share  of  the  said  fifth  por- 
tion of  the  residuary  estate  of  the  testator,  and  without  hav- 
ing been  married,  or  made  any  disposition  of  her  share;  and 
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1849.  that  the  petitioner  was  her  next  of  kin,  and  as  such  entitled 
Empof^  ^  ^^^  share.  The  affidavit  also  stated,  that  the  whole  of 
EowARot,  ^)ie  estate  and  effects  of  the  testator  had  not  yet  been  got 
Edwamm.  in;  but  that  a  sum  of  about  34002.  had  been  retained  by 
the  trustees  of  the  will,  as  a  portion  of  the  fifth  part  of  the 
residuary  estate  bequeathed  in  trust  for  the  petitioner's 
wife  and  children;  that  an  annuitant  of  4002.  per  annum 
was  still  living,  and  that  the  sum  set  aside  by  the  trus- 
tees to  meet  such  annuity,  with  other  property  of  the 
testator  still  remaining  undivided,  amounted  to  nearly 
10,0001.;  and  that  the  petitioners  wife  received  annually, 
as  interest  upon  the  3400Z.,  (which  was  invested  on  va- 
rious securities,)  170Z.  or  thereabouts;  and  that  a  further 
sum  of  2000Z.  or  thereabouts  would  accrue,  upon  the  death 
of  the  annuitant,  who  was  of  the  age  of  fifty-nine  or  there- 
abouts, to  the  fifth  share  bequeathed  to  the  petitioner's 
wife  and  her  children:  and  further,  that  the  petitioner 
had  made  inquiries,  and  ascertained  that  the  present  value 
of  the  share  of  his  deceased  daughter  in  the  said  testator's 
property,  subject  to  the  lives  of  the  annuitant  and  the 
petitioner's  wife,  was  at  the  least  200L,  and  would  realise 
that  sum  if  sold.  The  affidavit  further  stated,  that,  in 
addition  to  such  present  value  of  the  share  of  the  peti- 
tioner's deceased  daughter,  to  which  he  was  entitled  m 
her  next  of  kin,  he  had  divers  landed  estates  and  personal 
property  in  the  kingdom  of  Bel^um,  and  also  landed 
property  in  the  republic  of  France,  and  also  large  debts, 
accounts,  patent  and  other  rights,  property,  claims,  and 
demands  in  this  country,  the  whole  of  very  great  value, 
and  which  ought  to  produce  more  than  sufficient  to  pay 
and  discharge  all  his  debts  and  engagements ;  on  the  faith 
whereof,  he  was  about  to  propose,  under  his  petition,  to 
pay  such  debts  and  engagements  in  full,  by  four  instal- 
ments. 

After  filing  this  affidavit  the  petitioner  applied  by  his 
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solicitor  to  Mr.  Commissioiier  Ocvlhwm  to  be  broaght  up 
to  be  discharged  out  of  custody,  either  absolutely  or  on 
condition. 

The  Commissioner,  on  the  Srd  of  November,  1849, 
made  an  order,  which,  after  reciting  the  petition,  was  as 
follows: — "  And  whereas,  after  the  filing  of  such  petition, 
it  has  been  shewn  to  the  Court,  that  the  affidavit  filed  with 
the  said  petition  was  wilfully  untruOi  so  far  as  concerned 
the  assets  ready  to  be  produced  by  him:  thereupon  this 
Court  doth  hereby  adjudge  such  petitioner,  the  said  William 
Edwards,  a  bankrupt,  and  doth  adjourn  all  further  pro- 
ceedings in  the  matter  into  the  Public  Court;  and  this 
Court  doth  order  and  direct^  that  this  its  adjudication  be 
advertised;  and  doth  hereby  appoint  a  sitting  of  the  Court, 
to  be  holden  on  Saturday  the  24th  day  of  November  inst, 
at  eleven  o'clock  in  the  forenoon,  for  the  choice  of  assignees; 
and  another  such  sitting  of  the  Court,  to  be  holden  on 
Saturday  the  12th  of  January,  1850,  at  1 2  o'clock  at  noon, 
for  the  last  examination  of  the  said  bankrupt,  as  in  bank- 
ruptcy/' 

Prom  this  order  the  present  petition  was  an  appeal,  on 
the  grounds  that  the  recital  in  it  was  not  according  to  the 
fact,  and  that  the  proceeding  had  been  irregular,  as  having 
taken  place  in  the  Public  Court  instead  of  privately. 


1849. 


Mr.  Kenyon  Parker  in  support  of  the  appeal — The  223rd 
section,  upon  which  alone  the  adjudication  could  be  found- 
ed, provides,  that  if  it  shall  be  shewn  to  the  Court  by  any 
creditor^  that  the  debts  of  the  petitioner  have  been  con- 
tracted by  fraud,  or  if  it  shall  be  shewn  that  the  affidavit 
was  wilfully  untrue,  the  Court  may  adjudicate  the  debtor  a 
bankrupt  The  reasonable  construction  of  this  is,  that  in 
both  cases  it  must  be  shewn  by  a  creditor,  whereas  here  no 
creditor  intervened.  Moreover,  even  if  the  Commissioner 
had  the  power  so  to  adjudicate,  the  adjudication  was  bad 
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1849.        upon  the  merits,  since  there  was  nothing  to  shew  that  the 

&  parte      appellant  had  not  assets  ready  to  be  produced,  of  the  re- 

^^jL^X^^     quisite  amount,  and  certainly  nothing  to  shew  that  the  af- 

.£j> WARDS,     fidarit  was  wilfully  untrue,  so  far  as  regarded  the  assets 

ready  to  be  produced  by  the  appellant 

The  Viob-Chancbixor: — 

It  is  true  that  certain  matters  are,  by  the  223rd  section, 
required  to  be  shewn  by  a  creditor;  but  this  is  not  one  of 
them.  The  petitioner  has  explained  what  are  the  assets 
or  supposed  assets,  by  which  he  means  to  support  the  alle- 
gation that  he  has  '^assets  ready  to  be  produced  to  the 
Court,  to  the  value  of  2002.  and  upwards."  These  appear 
to  be  the  proceeds  of  a  sale  of  certain  rights  and  interests 
in  reversionary  property.  It  is  possible,  that  the  sale  may 
or  might  produce  the  amount;  but  it  is  merely  a  possi- 
bility. I  do  not  consider  that  the  bankrupt  has  men- 
tioned any  kind  of  property  which  comes  within  the 
meaning  of  the  expression  used  in  the  form  prescribed  by 
the  Act  Therefore,  uppn  the  petitioner's  affidavit  alone, 
and  upon  his  own  statement  merely,  it  appears  to  me  that 
the  appellant  has  been  well  adjudged  a  bankrupt;  and  his 
petition  must,  therefore,  be  dismissed. 
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1849. 

Edgson  V.  Edgson.  •  JVbv.  ^cl^ 

jjLk  BAOOALLAY  moved  for  leave  to  make  entry  of  sembu^ihtxwt- 
a  memorandum  of  service  of  a  copy  of  the  hill  upon  a  de-  rf^abfll^the 
fendant,  by  leaving  it  at  the  defendant's  house,  with  a  bro-  defendant's 
ther  of  the  defendant,  as  being  a  member  of  his  family,  member  of  his 
It  did  not  appear  that  the  brother  resided  there.  3^^^^ 

the  member  of 

The  ViOB-ChaNOBLLOE  :—  the  fimiily  is 

an  mmateof 

You  may  take  the  risk  of  the  service,  if  you  think  fit;  ^•^^^ 
but  it  seems  to  me  questionable  whether  the  proof  is  suffi- 
cient.   Does  not  the  rule  as  to  service  upon  some  mem- 
ber of  the  family  refer  to  domicil,  and  not  to  relationship? 


Riley  v.  Qabnett.  Nov.eth, 

J  OHN  GARNETT,  by  his  will,  dated  3rd  of  December,  Deviieuntoand 
1832,  devised  as  foUows:— "I  give  and  devise  all  those  ^^•eTthl 
five  messuages  or  tenements,  respectively  numbered  6,  7,  heirs  and  a»- 

,  signs,npon  trust 

8,  9, 10,  together  with  so  much  of  the  other  moiety  or  half  to  pay  the  renu 
part  of  the  said  garden  as  is  freehold,  unto  the  said  John  ^miedirimn, 
Gamett,  James  Soilleux,  and  James  Lill,  of  Church-street,  ^"^^7^^** 
Bethnal  Green-road,  butcher,  their  heirs  and  assigns,  upon  and,  after  her 
trust  to  pay  the  rents  and  profits  thereof,  as  the  same  shall  for  aU  her  chu- 
from  time*  to  time  arise  and  be  received,  into  the  proper  ^[^^'d^attoin 
hands  of  Mary  Ann  Elisha,  the  wife  of  Peter  Elisha,  of  twentyone, or, 

being  daugh- 

Bennett's-place  aforesaid,  hay  salesman,  another  daugh-  ters,  attain  that 

ter  of  my  said  wife,  during  the  term  of  her  natural  life,  ISd  Adrhwrs 

or  otherwise  to  permit  or  suffer  her  to  receive  the  same  ^er^astenimts 

to  and  for  her  own  sole  and  separate  use  and  benefit,  in  common:— 

,  r       J*  1     Jy<W,  togive 

to  the  intent  that  the  same  may  not  be  at  the  disposal,  Tested  estates 
or  subject  or  liable  to  the  control,  debts,  or  engagements,  ^^  as*Aey  " 
of  her  present  or  any  future  husband,  but  only  at  her  own  ^^  "'^^ect 

to  be  (Uvested 
on  their  deaths  under  twenty-one,  and  (if  daughters)  nnmarried. 

VOL.  ni.  T  T  D.  a.  S. 
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1849.  sole  and  separate  disposal,  and  for  which  her  receipt  or  re- 
ceipts alone  shall  be  a  good  and  effectual  discharge;  and 
from  and  after  the  decease  of  the  said  Mary  Ann  Elisha^ 
in  trust  for  all  the  children  of  the  said  Mary  Ann  Elisha, 
by  the  said  Peter  Elisha  begotten  or  to  be  begotten,  who, 
being  a  son  or  sons,  shall  attain  the  age  of  twenty-one 
years,  or,  being  a  daughter  or  daughters,  shall  attain  that 
age  or  be  married,  share  and  share  alike,  as  tenants  in 
common  and  not  as  joint  tenants,  and  their  heirs  and  a»* 
signs  for  ever.  And  as  to  the  said  slip  or  parcel  of  lease- 
hold garden  ground,  I  give  and  bequeath  the  same  unto 
the  said  John  Garnett,  James  Soilleux,  and  James  Idll, 
their  executors,  administrators,  and  assigns,  in  trust  for 
such  person  or  persons  as  for  the  time  being  shall  be  en- 
titled to  the  last-mentioned  messuages  or  tenements,  and 
the  rents  and  profits  thereof  And  the  testator  thereby 
empowered  the  said  James  Soilleux,  John  Garnett,  and 
James  LUl,  and  the  suryiyor  of  them,  his  executors  and 
administrators,  as  to  the  freehold  hereditaments  and  pre- 
mises thereby  devised  or  bequeathed  to  or  in  trust  for  his 
daughter-in-law  and  her  child  or  children,  as  aforesaid, 
during  the  life  of  such  daughter-in-law,  and,  after  her  de- 
cease, in  case  she  should  have  any  child  or  children  living 
at  her  decease  under  the  age  of  twenty-one  years,  then, 
during  the  minority  or  respective  minorities  of  such  child 
or  children  of  such  daughter-in-law,  of  the  proper  author- 
ity of  the  person  or  persons  thereby  empowered  as  afore- 
said, from  time  to  time  to  demise  or  lease  in  manner  therein 
mentioned,  all  or  any  part  or  parts  of  the  freehold  and 
leasehold  hereditaments  and  premises  thereby  devised  or 
bequeathed  to  or  in  trust  for  such  daughter-in-law  and 
her  children  as  aforesaid. 

The  testator  died  on  the  17th  of  August,  1840,  leaving 
Mary  Ann  Elisha  and  Peter  Elisha  her  husband  surviving. 
They  had  six  children. 

Mary  Ann  Elisha  died  on  the  25th  of  October,  1840. 
At  her  death,  Mary  Ann  Riley,  one  of  her  children,  had 
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attained  the  age  of  twenty-one  years;  all  the  other  five        1849. 
children  were  minora 

The  present  suit  was  instituted  by  Mary  Ann  Riley  and 
her  husband,  seeking  a  declaration  that  she  was  absolutely 
entitled  in  fee  to  the  whole  of  the  freehold  property  de- 
vised in  trust  for  her  mother  for  life ;  and  praying  that  the 
trustees  might  be  ordered  to  convey  the  same  to  her,  and 
to  pay  to  her  the  rents  accrued  since  her  mother's  decease. 

Mr.  Molina  and  Mr.  Simpson  for  the  plaintiff — ^This  is 
a  contingent  remainder.  It  is  only  a  devise  to  such  chil- 
dren as  attain  twenty-one.  And  as  the  plaintiff  Mrs.  Riley 
was,  at  the  determination  of  the  particular  estate,  the  only 
person  comprised  in  the  description,  she  took  the  estate 
absolutely :  Festing  v.  AUen  (a),  BuU  v.  Pritehard  (p).  The 
argument  on  the  other  side  may  be,  that  this  rule  does 
not  apply  where  the  fee  is  vested  in  trustees.  But  it  is 
very  doubtful  whether,  in  this  case,  the  estate  of  the  trus- 
tees extended  beyond  the  life  of  Mrs.  Elisha.  If  it  did, 
still  the  only  protection  afforded  by  the  l^al  estate  would 
be  against  the  effect  of  the  determination  of  the  life  estate, 
by  forfeiture  or  otherwise,  during  the  life  of  the  first  taker; 
none  would  be  afforded  against  the  consequences  of  the 
determination  by  death,  as  regards  contingent  remainders. 
A  limitation  of  an  equitable  estate,  which,  if  it  had  been 
a  legal  estate,  would  have  been  a  contingent  remainder,  is 
equally  a  contingent  remainder,  and  does  not  become  an 
executory  devise  because  the  estate  is  equitable.  They 
also  referred  to  Mogg  v.  Mogg  (o).  Chapman  v.  Blissett  (cQ, 
Doe  V.  NoweU  (e),  Feame  on  Contingent  Remainders,  812, 
RusseU  V.  Buchanan  (/),  Barker  v.  Greenwood  (g),  and  Cur- 
tie  V.  Price  (h), 

(a)  12  M.  &  W.  279.  (/  )  2  Cr.  &  M.  561 ;  7  Sim.  628, 

(6)  6  Hare,  667.  S.C. 

(c)  lMer.664.  fer)  4  M. &  W.  431. 

(d)  Cas,  temp.  iWb.  146.  (A)  12  Ves.  89. 


(0)  lMau.&Selw.d97. 
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Mr.  ChancUess  and  Mr.  Elnisley  for  other  children,  contrll, 
were  not  called  upon. 

Mr.  Stinton  appeared  for  a  child  bom  after  the  testator's 
death. 

Mr.  Speed  appeared  for  the  trustees. 

All  parties  concurred  in  requesting  the  Vice^hancellor 
to  dispose  of  the  question  without  the  assistance  of  a  Court 
of  law. 

The  Viob-Chancbllob: — 

My  opinion  is,  that,  although  there  is  authority,  and 
quite  as  much  principle  as  authority,  for  saying  that  a 
devise  "  unto  and  to  the  use  of"  trustees  and  their  heirs, 
without  any  restrictive  words,  may,  by  the  context,  be  re- 
stricted to  an  estate  pur  auter  vie,  yet  that  mode  of  in- 
terpretation cannot  be  here  adopted.  I  think  that  in  this 
case  such  a  restriction  is  rather  excluded  than  introduced 
by  the  context,  and  that  the  whole  legal  estate  is  in  the  trus- 
tees. I  am  also  of  opinion,  that,  according  to  the  true  con- 
struction of  the  will  upon  the  authorities  preceding,  and 
including  Doe  v.  Noivell  (a),  there  is  an  immediate  equita- 
ble devise  to  all  the  children  of  Mary  Ann  Elisha,  whe- 
ther minors  or  not  minors,  living  at  the  death  of  Mary 
Ann  Elisha,  (no  child  of  this  lady,  I  understand,  died  in 
her  lifetime),  subject  to  the  contingency  of  their  estates 
being  divested  upon  their  death  in  minority  respectively; 
and  that,  therefore,  there  is  an  immediate  title  to  the  rents 
in  all  the  children.  That  is  my  view,  which  it  has  been 
desired  that  I  should  state ;  but  I  should  not  refuse  to  either 
party  the  opportunity  of  taking  the  opinion  of  a  Court  of 
law,  if  it  could  be  obtained. 

A  child  who  dies  under  twenty-one  will  lose  all  title  to 
the  body  of  the  estate,  but  will  not  lose  his  title  to  the 
rents  antecedent  to  his  death. 

(a)  lMaa.&Selw.397. 
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Declare  that  all  the  children  are  entitled  1849. 
to  share  in  the  estate,  subject  to  the  shares 
of  those  who  were  under  twenty-one  being 
divested  in  the  event  of  their  deaths  un- 
der that  age;  and  that  the  children  are 
entitled  to  shares  in  the  rents,  whether  of 
age  or  minors.  Costs  of  all  parties  (those 
of  the  trustees  as  between  solicitor  and 
client)  to  be  paid  out  of  the  rents  in  the 
hands  of  the  trustees. 


Ex  parte  Ann  Wilkinson,  jv^^  16^, 

In  the  Matter  of  The  London,  Brighton,  and  South  Coast 
Railway  Company; 

AND 

In  the  Matter  of  The  London  Bridge  Railway  Termini 
General  Enlargement  Act,  1 847, 

AND 

In  the  Matter  of  The  Lands  Clauses  Consolidation  Act, 

1845, 

AND 

In  the  Matter  of  Elizabeth  Rudder's  otherwise  Elizabeth 
Palmer's  Trust. 

X  HIS  was  the  petition  of  the  legatee  of  an  annuity  pay-  LetaehokU 
able  out  of  lands  taken  by  the  above  Company.  e^^  tewt,' 

Elizabeth  Rudder,  otherwise  Elizabeth  Palmer,  widow,  ^d'^^^V^** 
by  her  will,  dated  the  20th  day  of  April,  1838,  bequeathed  i»y  "» annuity 
six  leasehold  messuages  in  the  Maze  and  Alfred  Court,  in  life  of  theannn- 
the  parish  of  St.  Olave,  Southwark,  unto  George  Sandham  j^^^^ 
and  Richard  Woolford,  upon  trust,  in  the  first  place,  by  and  ^J*  Sh*"* '*** 

were  bequeath- 
ed upon  other 
tmits,  but  without  any  trust  for  lale.  They  were  purchased  by  a  Railway  Company  under  the 
proyisions  of  the  Lands  Clauses  Consolidation  Act,  and  the  proceed«  paid  into  Court;  but  the  income 
was  insufficient  to  keep  down  the  annuity: — Hdd^  that  portions  of  the  corpus  ought  to  be  sold  from 
time  to  time  to  satisfy  the  growing  payments. 
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1849.  out  of  the  rents,  issues,  and  profits^  to  pay  the  ground  rent 
JEtf  parte  ^^^  ^^^  of  insurance,  and  perform  the  lessee's  covenants 
^^"nT"'  ^^^  agreements;  and  upon  further  trust,  thereout  to  pay 
London,  unto  her  daughter,  the  petitioner,  the  wife  of  Bichard 
AND  South  Wilkinson,  during  her  life,  an  annuity  of  522.,  by  equal 
RaowayCo.  ''^^^^y  payments,  free  from  taxes,  and  clear  of  all  other 
deductions  whatsoever;  the  first  weekly  payment  of  the  said 
annuity  of  5221  to  begin  and  be  made  on  the  Saturday  next 
after  the  testatrix's  decease;  and  she  thereby  declared  that 
the  said  annuity  should  be  paid  by  weekly  payments  as 
aforesaid  into  Mrs.  Wilkinson's  proper  hands,  for  her  sole 
and  separate  use,  but  not  by  way  of  anticipation ;  and  sub- 
ject thereto,  upon  trust  to  pay  over  the  surplus  (if  any)  of 
the  rents,  issues,  and  profits  of  the  leasehold  premises  into 
the  proper  hands  of  the  testatrix's  daughter,  Elizabeth  Phil- 
lips, for  her  separate  use  for  her  life ;  and,  after  her  decease, 
to  stand  possessed  of  the  leasehold  premises,  subject  to  the 
annuity  of  621,  upon  the  same  trusts  as  were  thereinafter 
declared  concerning  other  leaseholda  These  other  lease- 
holds were  bequeathed  upon  trust,  after  payment  of  the 
ground  rent  and  insurance,  to  invest  and  accumulate  the 
residue  of  the  rents  and  profits  in  the  way  of  compound 
interest,  until  the  youngest  for  the  time  being  of  the  four 
daughters  of  Elizabeth  Phillips  should  attain  her  age  of 
twenty-one  years;  and  when  and  so  soon  as  the  youngest 
for  the  time  being  of  them  should  attain  her  age  of  twenty- 
one  years,  then  in  trust  for  these  four  daughters  in  equal 
shares  as  tenants  in  common,  to  be  vested  interests  in  them 
respectively  on  their  respectively  attaining  the  age  of  twen- 
ty-one years,  with  benefit  of  survivorship,  and  also  of  ac- 
cruer between  or  among  them  in  the  event  of  any  or  either 
of  them  dying  under  that  age;  and  the  testatrix  bequeath- 
ed the  residue  of  her  personal  estate  unto  her  daughter  Eli- 
zabeth Phillips,  her  executors,  administrators,  and  assigns, 
absolutely;  and  she  appointed  George  Sandham  and  Bi- 
chard Woolford  Innott  her  executors. 
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The  will  was  proved  on  the  I8th  of  June,  1840;  two  of       1848. 
the  four  daughters  of  Mrs.  Phillips  died  under  the  age  of     E^paHt 
twenty-one,  and  Mrs.  PhilUps  died  in  the  lifetime  of  the    Wiliunsoh. 
testatrix.  Lowdok, 

Under  the  power  of  the  London  Bridge  Railway  Termini  anj^Sootii 
General  Enlargement  Act,  1847,  with  which  the  Lands  r^^co. 
Clauses  Consolidation  Act^  1845,  was  incorporated,  the 
Company  contracted  to  purchase  the  six  leasehold  mes- 
suages from  the  trustees  for  11002.;  which  sum  was,  on  the 
5tb  of  June,  1849,  paid  by  the  Company  into  the  Bank,  ac- 
cording to  the  provisions  of  the  Lands  Clauses  Consolida- 
tion Act  There  was  now  due  to  the  petitioner  the  sum 
of  1502.  in  respect  of  arrears  of  her  annuity,  up  to  the  20tb 
of  October,  1849. 

The  prayer  of  the  petition  was,  that  the  sum  of  11002. 
might  be  carried  over,  in  trust  in  this  matter,  to  an  account 
to  be  intitled  "  The  Account  of  Frederick  Phillips  and  Alex- 
ander Fenton,  the  trustees,  under  the  will  of  Elizabeth  Bud- 
der  otherwise  Elizabeth  Palmer,  deceased;"  and  that  1502., 
due  to  the  petitioner  on  account  of  her  annuity,  up  to  the 
20th  of  October,  1849,  might  be  paid  out  of  the  1 1002.  when 
so  carried  over;  and  that  the  residue,  after  such  payment 
as  aforesaid,  might  be  laid  out  in  the  purchase  of  Bank  32. 
per  cent  Annuities ;  and  that,  out  of  the  interest  and  out 
of  the  monies  to  arise  from  the  sale  from  time  to  time  of  a 
competent  part  of  the  said  annuities  for  that  purpose,  the 
Accountant-Qeneral  might  pay  to  the  petitioner  her  annu- 
ity of  522.  during  her  life,  or  until  further  order. 

Mr.  Riusell  and  Mr.  ChamUeaa  supported  the  petition. 

Mr.  Bacon  and  Mr.  Rogers  for  the  residuary  legatees. — 
The  Lands  Clauses  Consolidation  Act,  sect  17,  directs  the 
interest  upon  purchase  monies  to  be  paid  to  those  who,  if 
the  sale  had  not  taken  place,  would  be  entitled  to  the 
rents  and  profits.     If  the  property  had  not  been  converted 
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1849.  into  monej^  the  rents  would  have  been  sufficient  to  pay 

Empairu  *^®  annuity;  but  if  they  had  not  been,  the  annuitant 

WiutiNBOM,  -^ould  have  had  no  right  to  call  for  a  sale  of  the  corpus. 

London,  As  the  income  has,  firom  the  act  of  the  legislature,  been 

AND  South  diminished,  the  annuitant  must  suffer  the  loss. 

Coast 
Railway  Co. 

Mr.  J,  T.  Humphreys  appeared  for  the  husband  of  the 

petitioner. 

The  Vice-Chancblloe  : — 

Although  the  whole  of  the  property  consisted  of  chattel 
leaseholds,  it  does  not  necessarily  follow,  that,  had  the  Act 
of  Parliament  not  passed,  and  the  property  had  remained 
unsold,  the  annuitant  could  have  required  a  sale.  I  avoid 
giving  any  opinion  upon  that  question.  This  I  may  say, 
that,  had  the  Act  of  Parliament  not  passed,  and  the  pro- 
perty remained  unsold,  those  entitled  under  the  wUl  sub- 
ject to  the  annuity,  could  never  have  claimed  one  shilling 
from  the  rents  until  the  annuity  and  all  arrears  of  it  had 
been  paid  in  full,  either  during  the  time  of  the  annuitant's 
life  or  afterwards.  That  being  so,  and  the  Act  of  Parlia- 
ment having  passed,  must  the  annuitant  wait  for  the  pay- 
ment of  the  deficiency,  or  is  she  entitled  to  have  the  arrears 
raised  out  of  the  corpus  of  a  permanent  fund,  which  re- 
presents, by  means  of  the  provisions  of  the  Act  of  Parlia- 
ment, a  perishable  description  of  property?  I  am  of  opin- 
ion, that  the  annuitant  is  not  bound  to  wait,  but  is  enti- 
tled to  be  paid  out  of  the  corpus — a  decision  which  I  be- 
lieve to  be  in  conformity  with  Forster  v.  8milh, 

As  there  is  only  one  petition  the  Company  must  pay  the 
costs. 
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1849. 

FaBEBROTHEB  V,  BeALE.  Dec.  Srd  d; 

Teth. 
HIS  was  a  demurrer  of  one  of  the  defendants  to  a  bill  where  a  bill  of 

of  interpleader,  for  want  of  equity  and  multifariousness.      ^^^  a  caLfor 

The  bill  stated,  that  the  plaintiffs,  Messrs,  Farebrother,  relief  as  b<^. 

*^  tween  two  of 

Clarke,  &  Lye,  were  auctioneers  in  copartnership,  and  that  the  defendants, 
the  demurring  defendant  Mr.  Beale  was  or  claimed  to  be,  the  daim^of  a^ 
before  July,  1849,  a  creditor  of  one  Edward  Thomas  Dela-  ^J^^^^^ 
field,  in  respect  of  money  secured  by  a  conveyance  and  as-  ^^  adjene  to 
signment  from  him,  with  powers  of  sale  of  a  certain  copyhold  two  othen:— - 
estate  at  Willow  Bank,  Fulham,  and  of  the  goods,  chattels,  though  thli  last 
and  effects  there.    The  bill  further  stated,  that,  before  the  claim  might  be 

'  '  one  which  could 

same  time,  another  defendant  named  Walker  was  or  claimed  not  support  the 
to  be  an  incumbrancer  upon  the  goods,  chattels,  and  effects  duction  ofitdid 
comprised  in  Mr.  Beale's  security;  and  that,  previously  to  bm toasuccei- 


July,  1849,  Mr.  Beale,  with  the  assent  and  concurrence  of  foidemuweron 

•"  '  '  ^  the  part  of  one  of 

Mr.  Walker,  instructed  the  plaintiffs  to  sell  by  auction  the  the  first-named 
copyhold  property,  and  also  the  goods,  chattels,  and  effects. 
The  bill  further  stated,  that  a  sale  accordingly  took  place, 
commencing  on  the  2nd  of  July9l849;  and  that,  on  the 
13th  of  July,  before  the  sale  concluded,  the  plaintiffs 
were  served  with  a  notice  that  a  fiat  in  bankruptcy  had  is- 
sued against  Mr.  Delafield,  and  that  the  person  giving 
the  notice  was  the  solicitor  to  the  petitioning  creditor.  The 
notice  required  the  plaintiffs  not  to  part  with  any  portion 
of  the  proceeds  of  the  sale.  The  bill  further  stated,  that, 
on  the  17th  of  July,  the  plaintiffs  received  another  notice 
from  the  same  solicitor,  stating  that  an  adjudication  had 
been  made,  and  requiring  the  plaintiffs  to  pay  to  the  official 
assignee  the  property  of  the  bankrupt,  or  arising  from  the 
sale  of  his  estate.  The  bill  further  stated,  that  the  gross 
produce  of  the  sale  was  10,I82Z.  7«.  6d. ;  and  that,  after  cer- 
tain deductions  which  the  plaintiffs  set  forth  and  claimed 
to  be  allowed,  there  was  left  a  balance  in  their  hands  of 
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J849.        82322L  8&  7(1  as  the  clear  produce  of  such  sale    The  bill 
FABVBR^n  ^^^^  stated  that  Mr.  Beale  claimed  to  receive  from  the 
^  plaintiffs  this  sum,  without  reference  to  the  demand  of 

Mr.  Walker,  and  had  brought  an  action  in  the  Court  of 
Exchequer,  which  was  then  pending,  for  the  amount;  and 
that,  on  the  other  hand,  Mr.  Walker  alleged  and  insisted, 
that  the  plaintiffs  were  affected  with  notice  of  his  claim, 
and  were  liable  to  him  in  respect  of  it  in  case  thej  should 
part  with  the  82322L  Sa.  7d.  The  bill  further  alleged,  that 
the  assignees  of  Mr.  Delafield  (the  other  defendants)  al- 
lied that  the  monies  arising  from  the  sale  of  the  goods, 
chattels,  and  effects  belonged  to  the  bankrupt's  estate, 
and  required  the  plaintiffs  to  pay  these  monies  to  them, 
and  threatened  and  intended  to  proceed  at  law  against 
the  plaintiffs  for  the  purpose  of  recovering  the  same;  and 
that  Mr.  Walker  also  threatened  to  take  proceedings  in 
respect  of  his  claim.  The  prayer  was,  that  the  defendants 
might  interplead  touching  the  monies  arising  from  the 
sale,  the  plaintiffs  offering  to  bring  the  82322.  8s.  7ci  into 
Court;  and  it  also  prayed  for  injunctions. 
To  this  bill  the  defendant  Beale  alone  demurred. 

Mr.  RusaeU  and  Mr.  C.  BaHm*  in  support  of  the  de- 
murrer.— ^The  claim  made  by  the  assignees  does  not  justify 
the  filing  of  a  bill  of  interpleader,  since  an  agent  cannot 
thus  set  up  a  claim  under  a  title  paramount  to  that  of  his 
principal :  Orawshay  v.  Thornton  (a).  Nor  will  the  alleged 
claim  of  the  defendant  Walker  support  the  biU,  because  a 
bill  of  interpleader  cannot  be  so  framed  as  to  interplead 
in  respect  of  one  matter  with  one  party,  and  in  respect 
of  another  matter  with  another.  [The  Vice-ChanceUor, 
— ^In  general  the  introduction  of  a  superfluous  defendant  is 
no  ground  of  demurrer  on  the  part  of  any  other  defendant 

(a)  2My.  &Cr.l. 
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Does  not  that  rule  apply  to  an  interpleader  suit?]    We        1849^ 
submit  that  it  does  not  in  such  a  case  as  this,  because  the  faewwoito 
introduction  of  the  superfluous  defendant  sets  up  a  case       n^^ 
which  the  plaintiff  is  estopped  firom  raising  by  the  charac- 
ter sustained  by  him. — They  also  referred  to  Nickolaon 
V.  Knowks  (a),  Cochrane  v.  O'Brien  (6),  and  Masterma/n  v. 
Leunn  (c). 

Mr.  Swaneton  and  Mr.  Hidop  Clarke,  for  the  plaintiffs, 
cited  Jew  v.  Wood  (d),  Stuart  v.  Welsh  (e),  Pearson  v.  Car- 
dan (/),  Hoggart  v.  CvUs  (g),  Campbell  v.  Mackay  (h). 

Mr.  RussdL  in  reply. 

The  Vicb-Chancellob: — 

According  to  my  present  view  of  the  record,  a  case  of 
interpleader  is  stated  between  Mr.  Beale  and  Mr.  Walker. 
That  leaves  the  question  open,  whether  a  case  of  inter- 
pleader is  stated  between  them  and  the  assignees  of  Dela- 
field;  and  if  not,  what  is  the  effect,  upon  Mr.  Beale's  rights 
in  the  suit,  of  the  absence  of  such  a  statement?  My  pre- 
sent impression  is,  that,  whether  a  case  of  interpleader  is 
or  is  not  stated  as  against  the  assignees,  Mr.  Beale  is  not 
entitled  to  demur.  But  I  will  read  the  record  again  care- 
fully. Unless  I  mention  the  case  again  to  the  B^istrar 
on  Thursday,  it  must  be  taken  that  my  opinion  remains; 
but,  if  my  view  should  be  changed,  the  case  will  be  placed 
in  the  paper. 

The  VlCK-CflAKCBLLOB: — 

I  entertain  the  same  opinion  as  I  before  expressed  on      Dec  eth, 
this  case.    I  have  again  read  the  bUl  more  than  once;  and 

(a)  6  Madd.  47.  (e)  4  My.  &  Cr.  305. 

(b)  2  J.  &  L.  38.  (/)  2  Russ.  &  My.  606. 

(c)  2  Ph.  182.  (g)  1  Cr.  &  Ph.  197. 
(<0  1  Cr.  &  Ph.  186.  (A)  1  My.  &  Cr.  603. 
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1849. 


Farkbrotuib 

V, 
BXALB. 


my  view  remaining  unchanged,  I  hold  that  the  demur- 
rer cannot  be  sustained.  It  is  the  demurrer  of  Beale  only, 
no  one  else  complains  now.  The  demurrer  must  be  over- 
ruled, and  the  costs  will  take  their  ordinary  course. 


Bee.  l5tL 

Property  was 
■old  under  a  de- 
cree, subject  to 
conditions,  one 
of  which  was, 
that  the  pnr- 
chase-money 
was  to  be  paid 
into  Court  on 
or  before  the 
SOth  of  Novem- 
ber, or  that  in- 
terest should  be 
paid  from  that 
time,  at  5^  per 
cent.    The  ab- 
stract was  not 
delivered  till 
October  18th, 
and  the  deeds 
were  in  the 
hands  of  mort- 
gagees, who  de- 
clined produc- 
ing them  with- 
out payment 
On  the  purchas- 
e's application 
on  the  15th  of 
December,  the 
Court  allowed 
him  to  pay  in 
the  principal 
and  interest  up 
to  that  day, 
without  preju- 
dice to  any 
question  and 
without  acceptp 
ance  of  title. 


RuTLBT  V.  Gill. 

xHIS  was  a  motion  on  behalf  of  George  Nethercoat 
Cooke,  a  purchaser  under  the  decree  in  the  above  cause, 
for  liberty,  on  or  before  the  22nd  of  December  instant,  to 
pay  into  Court  the  sum  of  551/.  13«.  2d.,  being  the  aggre- 
gate amount  of  550/.,  the  purchase-money  of  Lot  1,  and  of 
the  sum  of  1/.  1 3^.  2d.,  being  interest  on  that  sum  from  the 
30th  of  November  up  to  the  said  22nd  day  of  December, 
without  prejudice  to  any  question  of  title,  and  without 
prejudice  to  the  right  (if  any)  of  the  purchaser,  on  any 
application  which  he  might  be  advised  to  make  to  the 
Court  for  repayment  to  him  of  the  said  sum  of  U.  1S«.  2d, 
or  for  other  compensation,  by  reason  of  the  plaintiffs'  not 
having  verified  their  abstract  of  title  by  production  of  the 
title  deeds,  or  by  reason  of  any  delay  on  the  part  of  the 
plaintiffs  or  the  vendors  in  completing  the  title,  and  with- 
out prejudice  to  such  application  as  the  purchaser  might 
be  advised  to  make  for  a  return  of  a  part  of  the  said  sum 
of  550/.,  or  other  compensation,  by  reason  of  any  quit  rents 
being  charged  on  the  said  purchased  premises. 

The  property  was  offered  for  sale  by  public  auction  on 
the  25th  of  September,  1849. 

By  the  first  condition  of  sale  the  purchaser  was  required 
to  pay  the  amount  of  his  purchase-money  into  Court  on  or 
before  the  SOth  of  November,  184-9,  and  in  default  thereof 
to  pay  interest  on  the  amount  of  his  purchase-money  at 
the  rate  of  5/.  per  cent,  per  annum  from  that  day. 

By  the  third  condition  of  sale  it  was  stipulated,  that  aU 
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objections  to  the  title,  of  which  a  statement  in  writing        10^9. 
should  not  be  delivered  to  or  left  at  the  office  of  Messrs. 
Fry  &  Loxlej,  solicitors  for  the  plaintiffs,  within  thirty 
days  after  the  delivery  of  the  abstract,  should  be  con- 
sidered as  waived. 

On  the  28th  of  September,  1849,  Mr.  Hill,  one  of  the 
purchaser's  solicitors,  called  at  the  office  of  the  plaintiffs* 
solicitors,  and  requested  to  be  furnished  with  the  abstract 
of  title  relating  to  Lot  1;  and,  on  the  8th  of  October,  1849, 
he  wrote  and  sent  a  letter  to  the  plaintiffs'  solicitors,  re- 
minding them  that  the  abstract  had  not  been  delivered. 

On  the  18th  of  October,  1849,  the  abstract  was  delivered, 
accompanied  by  a  letter  from  the  plaintiffs'  solicitors,  in 
which  it  was  stated,  that  the  title-deeds,  except  the  pro- 
'bate  of  a  will,  a  deed  of  renunciation,  and  a  decree,  were  in 
the  possession  of  the  solicitors  of  certain  mortgagees,  from 
whom  the  plaintiff's  solicitors  would  obtain  an  appoint- 
ment for  their  examination. 

The  purchaser's  solicitors  made  several  applications  to  the 
plaintiffs'  solicitors  for  an  appointment  for  that  purpose, 
but  without  effect,  and  at  length  on  the  5th  of  November, 
1849,  received  from  them  the  following  letter: — 

*'  In  answer  to  our  repeated  applications  to  Messrs.  Met- 
calfe &  Woodhouse,  the  solicitors  for  the  mortgagees,  to 
permit  you  to  examine  the  abstract  with  the  deeds,  they 
have  at  length  declined  to  do  so,  without  some  consent  in 
writing,  that  the  purchase-money,  instead  of  being  paid 
into  Court  under  the  conditions  of  sale,  shall  be  paid  to 
them  direct.  We  have  accordingly  given  them  our  assur- 
ance, that,  upon  application  being  made  to  the  Court  by 
the  purchaser  to  pay  in  his  purchase-money  under  the  con- 
ditions of  sale,  we  will  appear  thereon  as  the  solicitors  for 
the  vendors,  and  ask  that  the  purchase-money  may  be  paid 
to  the  mortgagees  in  part  discharge  of  their  mortgage-debt; 
and  we  shall  be  obliged  by  your  giving  them  a  like  assur- 
ance in  writing,  that,  on  the  part  of  the  purchaser,  you  will 
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1849.  not  object  to  an  order  being  made  to  that  effect;  we  -will 
then  call  upon  them  with  your  letter,  and  obtain  the  ne- 
cessary appointment  for  an  examination  of  the  deeds.'' 

On  the  6th  of  Noyember,  1849,  the  purchaser's  solicitors 
sent  to  the  vendors'  solicitors  a  letter,  which  was,  so  &r  as 
is  material,  as  follows: — ''Upon  the  understanding  that 
the  purchaser  is  not  to  pay  over  the  money  to  the  mort- 
gagees without  having  a  conveyance  from  all  necessary 
parties  (supposing  he  approves  the  title  after  investigation), 
and  that  he  is  not  to  be  put  to  any  additional  expense 
by  giving  his  assent^  we  shall  make  no  objection  to  the 
offer/' 

On  the  12th  of  November,  the  vendors'  solicitors  wrote 
as  follows:— 

**  In  reply  to  your  letter  of  the  8th  instant,  we  beg  to 
assure  you  that  the  money  wiU  not  be  required  until  the 
conveyance  is  executed ;  and  of  course  the  days  intervening 
between  your  request  for  an  appointment  to  examine  the 
deeds  with  the  abstract,  and  your  obtaining  it,  will  not 
be  included  in  the  thirty  days  allowed  to  the  purchaser  to 
deliver  objections  to  the  title." 

On  the  3rd  of  December  the  purchaser's  solicitors  sent 
to  the  vendors'  solicitors  a  copy  of  the  requisitions  of  coun- 
sel on  the  title;  and  the  objections  and  requisitions  con- 
tained in  such  opinion  had  not  yet  been  answered,  nor 
had  any  answer  been  given  to  an  inquiry  as  to  the  quit 
rents  to  which  the  lot  was  subject 

Mr.  ShapteTy  in  support  of  the  motion,  referred  to  De 
Visme  v.  De  Viame  (a),  and  Greenwood  v.  Churchill  (6). 

Hr.  RuBsell  for  the  plaintiff,  objected  to  the  money  being 
paid  into  Court,  on  the  ground  that  the  purchaser  had 
agreed  to  pay  it  to  the  mortgagees;  and  he  contended,  that, 
at  all  events,  it  could  only  be  paid  into  Court  on  the  ordi- 
nary terms. 

(a)  1  Mac  &  a.  336.  (b)  8  Beav.  413. 
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The  Yicb-Changbllob  gave  leave  for  the  purchase-money        i849. 
and  interest  to  be  paid  into  Court,  without  prejudice  to 
any  question ;  with  a  reference  to  the  Master  as  to  the  title, 
and  reservation  of  costa 


I860. 
WOODBUBKB  V.  WoODBUBKB.  Jan.  19th. 

Margaret  hall,  by  her  will,  dated  the  Slst  of  De-  A  testatrix  be- 
cember,  1831,  gave  all  her  personal  estate  and  effects  to  two  of^!oiiey,V^ 
trustees,  upon  trust  to  pay  her  debts  and  legacies,  and  then  Stereo  fo^A* 
to  place  out  at  interest  the  sum  of  30001.,  and  to  pay  the  "•^tenmce 
interest  thereof  for  the  maintenance  and  education  of  Myles  of  an  infimt  le- 
Walker  Hall  Woodbume,  and  also  to  place  out  at  in-  f^eM  that, ' 
terest  certain  other  sums  therein  mentioned,  for  the  main-  J^^^^^ 
tenance  and  education  of  other  legatees,  and  directed,  that,  ^^  twentj- 
when  the  legatees  should  respectively  attain  the  age  of  pal  ihonid  be 
twenty-one  years,  the  trustees  should  pay  to  them  the  5!it  ifhe ihonid 
principal  sums  above  mentioned.    She  also  declared,  that,  ^^j^^fbl^ 
in  case  any  of  the  legatees  should  happen  to  die  before  his  payable,  leaving 
or  her  legacy  should  become  due  or  payable,  leaving  law-  mch  Ium^ 
fill  issue,  such  issue  should  be  entitled  to  the  deceased  ^"JJ^^^**" 
parent's  legacy,  in  the  same  manner  as  such  parent,  if  living,  <7-   And  the 

testator  be* 

would  have  been  entitled  thereto.    And  as  to  the  residue  qneathed  one 
of  her  personal  estate,  she  directed  the  trustees  to  place  the  "dUSy^Ltot^ 
same  out  at  interest,  and  to  pay  one  moiety  or  half  part  of  «p«n  trust,  to 

*  pay  the  income 

the  interest  thereof  to  Margaret  Woodbume  during  her  life;  to  a  tenant  for 
and  that,  after  the  death  of  the  said  Margaret  Woodbume,  hcr'dMi^  to' 
one  moiety  or  half  part  of  the  principal  should  be  paid  to  ^^J^  ^' 
Myles  Walker  Hall  Woodbume,  at  the  time  when  his  "boye  mention- 

.  ed  legatee, 

other  legacy  became  due  and  payable,  for  his  own  absolute  when  his  other 
use  and  benefit;  and  in  case  of  his  death  without  leaving  i^^eJllJ^ie; 
lawful  issue,  then  the  same  to  be  equally  divided  between  ^*^  .*  ^n«»* 

'  *         "  over  m  case  of 

his  sister  Jane  Hall  Woodbume,  and  his  brothers,  George  lus  death  with- 
Woodbume  and  Thomas  Woodbume.  m  ian^Tht 

legatee  died  in 
the  lifetime  of  the  tenant  for  lifo,  haying  attained  twenty-one,  bat  withsvit  hsring  been  mairied : — 
Held,  that  his  repreientatiTes  were  entitled  to  the  moiety. 
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In  1832  the  testatrix  died 

In  1844,  Myles  W.  H.  Woodbume  attained  twenty-one, 
and  some  time  afterwards  died  in  the  lifetime  of  Mar- 
garet Woodbume,  without  having  been  married. 

The  question  was,  whether  the  moiety  of  the  residue  be- 
queathed to  him  went  over  on  his  death  without  leaving 
lawful  issue,  or  whether  the  bequest  over  was  to  be  un- 
derstood as  requiring  a  death  under  twenty-one  to  bring 
it  into  operation. 

Mr.  Russell  and  Mr.  W.  RudaU  for  the  plaintiflFs,  who 
claimed  under  Myles  W.  H.  Woodbume,  cited  Leeming  v. 
Sherratt  (a),  Jones  v.  Jones  (6),  and  BuUerworth  v.  Ear- 
vey  (c). 

Mr.  Cairns,  for  a  defendant  in  the  same  interest,  cited 
Mendes  v.  Mendes  (d). 

Mr.  Torriano,  for  the  representatives  of  Jane  Hall  Wood- 
bume, contri,  cited  OaUand  v.  Leonard  (e). 

Mr.  J3.  L.  Chapman  appeared  for  other  parties. 

The  Vice-Chancbllor: — 

I  am  not  sure  that  there  is  any  precedent  exactly  go- 
verning the  construction  of  this  will,  in  which  it  is  a 
remarkable  circumstance  that  a  contingent  interest  is 
given  to  the  issue  of  this  legatee  as  regards  the  particu- 
lar legacy,  but  that  no  contingent  interest  is  given  as  re- 
gards the  share  of  the  residue.  The  contingent  interest 
as  to  the  particular  legacy,  is  only  given  in  the  event 
of  the  legatee  dying  under  twenty-one.  Looking  at  the 
whole  will,  I  think  that  the  true  meaning  of  it  is,  that 
the  legatee,  having  attained  his  majority,  did  not  lose  his 
share  of  the  residue,  although  he  died  without  leaving  any 
issue,  but  that  his  personal  representatives  take  it  subject 
to  the  estate  for  life. 

(a)  2  Hare,  14.  (b)  13  Sim.  661.  (c)  9  Beav.  130. 

(d)  3  Atk.  619.  (e)  1  Swanst.  161. 
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1849. 


17  ^    Ttr  Dec,  5th, 

Ex  parte  Wells, 


In  the  Matter  of  Wblls. 

T  Assignees  vulj 

HIS  was  the  petition  of  the  bankrupt,  appealing  from  oppose  the  oer- 

the  decision  of  the  Commissioner,  granting  to  the  bankrupt  gi^g  MticT 
a  certificate  of  the  first  class,  but  suspending  it  for  six 
months.  The  ground  of  the  appeal  was,  that  the  assignees 
had  been  allowed  to  oppose  the  certificate  without  giving 
proper  notice,  the  198th  section  of  the  Bankrupt  Law  Con- 
solidation Act  proyiding,  "  that  forthwith,  after  the  bank- 
rupt shall  have  passed  his  last  examination,  the  Court 
shall  appoint  a  public  sitting  for  the  allowance  of  his  cer- 
tificate (whereof,  and  of  the  purport  whereof,  twenty-one 
days'  notice  shall  be  given  in  the  London  Gazette  and  to 
the  solicitor  of  the  assignees),  and,  at  such  sitting,  the  as- 
signees or  any  of  the  creditors  of  such  bankrupt,  who  shall 
have  given  to  the  Registrar  of  the  Court  three  clear  days' 
notice  in  writing  of  his  intention  to  oppose,  may  be  heard 
against  the  allowance  of  such  certificate." 

Mr.  Swanston  and  Mr.  Morris,  in  support  of  the  appeal, 
contended,  that  assignees  were,  according  to  the  fair  im- 
port of  the  section,  as  much  bound  to  give  notice  of  their 
intention  to  oppose  as  a  creditor  was ;  and  that  there  could 
be  no  reason  for  a  distinction  between  the  two  cases. 

The  Vice-Chakckllor,  without  hearing  Mr.  Russell  for 
the  respondents,  said,  that,  according  to  the  ordinary  and 
proper  forms  and  idiom  of  the  English  language,  the  con- 
dition or  requisition  as  to  giving  notice  did  not  apply  to 
the  case  of  an  opposition  upon  the  part  of  the  assignees. 
Supposing  that  to  be  so,  it  was,  however,  not  decisive,  if 
the  subject-matter  and  the  context  of  the  section  rendered 
a  departure  firom  that  course  of  interpretation  right    But 

VOL.  IIL  u  u  D.  0.  s. 
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1849.        in  this  case  the  construction,  prima  facie  right,  was  also 
^J^P'^      right  absolutely.     If  the  bankrupt  were  taken  by  surprise, 
Wklls,       by  an  opposition  upon  the  part  of  his  assignees,  he  might 
Weils.       apply  to  the  Commissioner  for  an  adjournment,  to  give  him 
time  to  meet  the  opposition.     No  such  application  had 
here  been  made;  the  petitioner  did  not  state  to  the  Com- 
missioner that  he  was  taken  by  surprise,  or  ask  for  any 
delay.     The  petition  must  be  dismissed,  with  costs. 


stance? 


^^-  ^^'  Ex  parte  Robert  Brierly, 

In  the  Matter  of  Robert  Brierly,  a  Bankrupt. 

QwaPT^,  whether  X  HIS  was  the  petition  of  the  bankrupt,  seeking  to  have 
animU^atTor  t^®  ^^t  annulled  for  legal  and  equitable  invalidity.  The 
iXt^hoidd  not  ^*^  ^^  issucd  on  the  petition  of  a  Mr.  John  Molesworth, 
be  made  to  the  who  had  actcd  as  the  attorney  of  the  petitioner,  and  whose 
in  the  firat  in-  alleged  debt,  upon  which  the  adjudication  was  founded^ 
was  stated  by  the  petition  to  be  in  respect  of  an  unde- 
livered bill  of  costs  for  bringing  and  prosecuting  an  action 
on  behalf  of  the  petitioner,  and  of  certain  sums  of  money 
alleged  to  have  been  paid  on  the  petitioner's  account  and 
at  his  request,  but  of  which  the  petitioner  stated  that  he 
knew  nothing  whatever.  The  petitioner  stated,  that  he 
never  was  boimd  or  liable  to  pay  these  sums,  and  never 
authorised  the  payment  thereof,  and  was  not  indebted  to 
John  Molesworth  in  any  sum  of  money,  beyond,  at  the 
utmost,  a  few  pounds;  but  that,  on  the  contrary,  John 
Molesworth  was  liable  to  him  for  damages  in  consequence 
of  want  of  skill  and  of  negligence  on  the  part  of  John 
Molesworth  in  bringing  and  conducting  the  action.  He 
further  stated,  that  the  fiat  was  sued  out  for  the  purpose 
of  harassing,  oppressing,  and  ruining  the  petitioner,  and 
of  preventing  him  from  suing  John  Molesworth. 
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On  the  petition  being  called  on,  application  was  made 
for  time  to  answer  the  affidarita  E^paru 

BlUSRLT, 

Mr.  Bacon  appeared  in  support  of  the  petition.  Brisrlt. 

The  Vige-Chakcellor. — Should  not  the  original  appli- 
cation to  annul  a  fiat  for  equitable  invalidity  be  made  to 
the  Commissioner? 

Hr.  Bacon. — ^This  Court  has  all  the  jurisdiction  which 
the  Lord  Chancellor  had.  The  new  Act  of  Parliament  has 
not  taken  ifc  away. 

The  Vice  Chancellor: — 

I  apprise  you  of  the  objection  which  presents  itself  to 
my  mind  as  possible ;  but  I  give  no  opinion  upon  it. 

The  order  was,  that  the  petitioner  should  be  Dec.  2ijr. 
at  liberty  to  make  such  application  as  he 
might  be  advised  to  the  Commissioner,  for 
the  purpose  ofannulling  the  adjudication, 
the  assignees  and  the  petitioning  creditor, 
by  their  counsel,  thereby  undertaking  not 
to  raise  any  objection  to  such  applica- 
tion in  point  of  time:  And  it  was  ordered, 
that  the  petition  should  stand  over  in  the 
meantime,  with  liberty  to  apply. 


u  u  2 


648  CASES  IN  CHAKCEBY. 

1849. 

Dec,  2\8t.     Ex  parte  Samuel  Cartwright,  John  Ward,  Ann  his  Wife, 
Feb^h  ds        *^^  Thomas  Cartwright,  Ann  Cartwright,  and  Har- 
2XHh.  RiBT  Cartwright,  by  Samuel  Cartwright,  their  Father 

and  next  Friend; 

In  the  Matter  of  John  Yates,  a  Bankrupt. 

A  petition  for  X  HIS  was  the  petition  of  cestuis  que  trustent  under  the 

of a*newtoi8tee  ""^iU  ^^^  codicil  of  Joscph  Cartwright,  who  appointed  the 

JTij^km^^-  bankrupt  his  sole  executor  and  trustee.    The  will  contain- 

der  the  Bank-  ed  HO  power  to  appoint  a  new  trustee.     The  petitioner 

TOiidation  Act,  prajed  that  the  bankrupt  might  forthwith  be  removed 

dressed  to  the  ^om  Continuing  to  be  and  to  act  as  the  trustee  of  the  will 

iw'aiS'he^  and  codicil;  and  that  two  new  trustees  might  be  appointed 

by  the  Court  of  for  the  purposes  of  the  will  and  codicil,  in  the  stead  of  the 

Where  the  bankrupt;  and  that  Joseph  Cope  the  elder  and  Edwin  Gee 

servedTSdth"  might  be  appointed  such  new  trustees;  and  for  an  assign- 

r^^'^ld^"^  ment  by  the  bankrupt.      The  petition  was  intitled  in 

titled  to  his  bankruptcy,  and  addressed  to  the  Vice-Chancellor. 

costs. 

Mr.  T,  8.  Clarke  supported  the  petition. 

The  Vicb-Chancbllor  held,  that,  under  the  1 30th  sec- 
tion of  the  Bankrupt  Law  Consolidation  Act,  the  applica- 
tion should  have  been  made  to  the  Court  of  Chancery,  and 
the  petition  addressed  to  the  Lord  Chancellor. 

Fd>.  leth.         ^^  petition,  having  been  altered  and  presented  accord- 
ingly, now  came  on  to  be  heard. 

Mr.  T.  S.  Clarke  supported  the  petition. 

Mr.  Souihgate,  for  the  bankrupt,  asked  for  his  costs  out 
of  the  estate. 

The  Vicb-Chancbllor  thought  this  reasonable,  and 
made  the  order  accordingly. 


-Ttf  ^f    /jryt^c^^t^/n/^  -^c7  ^^-/vc/.    o  y/. 
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1849. 


Ex  parte  Mortimer  and  Lawrence,  j)^  ^id. 
In  the  Matter  of  Whineret's  Deed  of  Arrangement. 

jl  his  was  a  petition  of  two  of  the  creditors  of  an  arrang-  upon  the  hear- 
ing debtor,  named  Robert  Whinerey,  of  Liverpool,  leather  ^^3^^^^^°' 
factor,  appealing  from  an  order  or  certificate  of  the  District  d^^^r  to  a 

zTiT           o  Court  of  Bank- 

Lourt.  rnptcy  for  a  cer- 

On  the  31st  of  October,  1849,  the  debtor  filed  his  peti-  ^of  i^SJlLSe- 

tion,  under  the  224th  and  225th  sections  (a)  of  the  Bank-  ?*f*  ^  ^J* 

^  '  duly  signed  by 

*"  the  requiaite 
majority  of  credlton,  the  Court  ought  to  permit  relevant  questions  to  be  put  to  the  debtor  by  any  cre- 
ditor; and  where  the  Court  had  declined  to  giro  this  permission,  the  certificate  was  discharged  upon 
appeal. 


(a)  Sect.  224  enacte :  ''That 
every  deed  or  memorandum  of 
arrangement  now  or  hereafter 
entered  into  between  any  such 
trader  and  his  creditors,  and 
signed  by  or  on  behalf  of  six- 
sevenths  in  number  and  value 
of  those  creditors  whose  debts 
amount  to  10^.  and  upwards, 
touching  such  trader's  liabilities 
and  his  release  therefrom,  and  the 
distribution,  inspection,  conduct, 
management,  and  mode  of  wind- 
ing-up of  his  estate,  or  all  or  any 
of  such  matters,  or  any  matters 
having  reference  thereto,  shall 
(subject  to  the  conditions  herein- 
after mentioned)  be  as  effectual 
aAd  obligatory  in  all  respects 
upon  all  the  creditors  who  shall 
not  have  signed  such  deed  or 
memorandum  of  arrangement  as 
if  they  had  duly  signed  the  same; 
and  such  deed  or  memorandum, 
when  BO  signed,  shall  not  be  or 
be  liable  to  be  disturbed  or  im- 
peaclied  by  reason  of  any  prior 


or  subsequent  act  of  bankruptcy: 
Provided  always,  that  every  cre- 
ditor shall  be  accounted  a  cre- 
ditor in  value  in  respect  of  such 
amount  only  as,  upon  an  account 
fairly  stated,  after  allowing  the 
value  of  mortgaged  property  and 
other  such  available  securities  or 
liens  from  such  trader,  shall  ap- 
pear to  be  the  balance  due  to 
him." 

Sect.  226.  *'  No  such  deed  or 
memorandum  of  arrangement 
shall  be  effectual  or  obligatory 
upon  any  creditor  who  shall  not 
have  signed  the  same,  until  after 
the  expiration  of  three  months 
from  the  time  at  which  such 
creditor  shall  have  had  notice* 
f^m  such  trader  of  his  suspen- 
sion of  payment,  and  of  such  deed 
or  memorandum  of  arrangement, 
unless  such  trader  shall  within 
such  time  obtain  from  the  Court 
on  order  or  cei'tificate  of  the 
said  Court,  declaring  or  certify- 
ing that  such  deed   or  memo- 


>v  ^Z  ^y^  ^J<.^.  ^oC'X-^'^cr. 
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1849.        rupt  Law  Consolidation  Act,  1849,  stating  that  he  had 
Ex  parte      Suspended  his  payments  on  the  26th  of  July,  1849;  and 
^*7«  fU"**     ^^^  ^^  creditors  were  seventy-three  in  number,  and  the 
Whinkrbt's    total  amount  of  his  debts  31, 760i.  1 58. 2d!.;  and  that  a  deed  of 
RANOBUBNT.    composltiou  and  inspection,  dated  the  1st  of  October,  1849, 
had  been  signed  by  sixty-three  creditors,  whose  debts  in 
the  whole  amounted  to  29,8852.  17^.  8d;  and  praying  that 
the  Court  would  declare  or  certify  the  due  execution  of 
the  deed,  to  the  intent  that  the  creditors  who  had  not  ex- 
ecuted the  same  might  be  bound  thereby. 

On  the  same  day,  the  arranging  debtor,  Robert  Whinerey, 
caused  to  be  served  upon  his  creditors,  including  the  ap- 
pellants, a  notice,  according  to  the  Act,  that  a  deed  of 
composition  and  inspection  between  him  and  his  creditors 
had  been  signed  by  six-sevenths  in  number  and  value  of 
his  creditors;  and  that  he  should  apply,  on  the  16th  of 
November,  to  the  District  Court  of  Bankruptcy  at  Liver- 
pool for  an  order  or  certificate,  declaring  or  certifying  that 
<  such  deed  of  arrangement  had  been  duly  signed  by  or  on 
behalf  of  a  majority  of  his  creditors,  according  to  the  pro- 
visions contained  in  the  Bankrupt  Law  Consolidation  Act, 
1849,  in  that  behalf. 

The  petition  came  on  before  Mr.  J,  Yate  Lee,  the  Regis- 
trar of  the  Court  (the  Commissioner  being  absent).  The 
appellants  attended  by  their  solicitor,  and  opposed  the  peti- 
tion, on  the  grounds  of  undue  preference  and  incorrectness 

randum  of  arrangement  has  been  tifioate  on  the  petition  of  any 
duly  signed  by  or  on  behalf  of  such  trader,  and  to  exercise  joris- 
8uch  majority  of  the  creditors  as  diction  in  and  over  the  matters 
aforesaid ;  and  it  shall  be  lawfol  of  any  such  application;  and  no 
for  the  Court  within  the  district  creditor,  who  shall  not  have  had 
of  which  the  trader  shall  have  fourteen  days  notice  of  any  in- 
resided  or  carried  on  business  tended  application  for  such  order 
for  six  months  next  immediately  or  certificate  as  aforesaid,  shall 
preceding  his  suspension  of  pay-  be  bound  thereby, 
ment  to  make  such  order  or  cer- 
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in  the  accounts;  and  the  solicitor  applied  to  the  Registrar        1849. 
for  leave  to  examine  the  debtor  and  the  inspectors  under  the      ^  parte 
deed,  who  were  present,  as  to  the  facts  alleged;  and  stated,     Mortimer, 
that,  by  such  examination,  it  would  appear  not  only  that    Whinkrsy'h 
the  accounts  appended  to  the  deed  were  incorrect,  but  that  ranoembnt. 
the  formalities  required  by  the  statute  had  not  been  com- 
plied with. 

The  Registrar  refused  to  accede  to  the  application, 
holding  that  the  Court,  being  satisfied  by  the  inspectors 
that  the  deed  was  signed  by  the  requisite  majority  of  the 
creditors,  was  bound  to  grant  the  certificate,  acting  mi- 
nisterially and  not  judicially.  He  accordingly  certified  as 
follows: — 

'*  Memorandum. — ^That,  having  been  attended  this  day 
by  Mr.  Lowndes,  solicitor  for  the  above-named  Robert 
Whinerey,  who  produced  before  me,  to  be  filed  in  this 
Court,  the  certificate  of  Harmood  Banner  and  Harmood 
Walcot  Banner,  inspectors  of  the  estate  of  the  said  Robert 
Whinerey  under  a  certain  deed  of  composition,  bearing 
date  the  1st  day  of  October,  1849,  to  the  efiect  that  the 
said  deed  had  been  duly  signed  by  or  on  behalf  of  a  ma- 
jority of  six-sevenths  in  number  and  value  of  the  creditors 
of  the  said  Robert  Whinerey,  and  also  the  affidavit  of  the 
said  Robert  Whinerey,  verifying  a  certain  list  of  creditors 
appended  thereto:  I  did,  pursuant  to  the  said  Bankrupt 
Law  Consolidation  Act,  1849,  with  respect  to  an  arrange- 
ment with  creditors  by  deed,  declare  and  certify  that  such 
deed  of  arrangement  had  been  duly  signed  by  or  on  behalf 
6f  such  majority  of  the  creditors  of  the  said  Robert  Whi- 
nerey, as  aforesaid."  (Signed)         "  J.  Yate  Leb." 

Mr.  Swanston  and  Mr.  Shapter,  for  the  petition,  sub- 
mitted, that  the  grounds  upon  which  notice  was  required 
to  be  served  upon  the  creditors  must  have  been  to  ena- 
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1849.  ble  them  to  be  heard  upon  the  question,  whether  the 

Ex  parte  ^^^  ^^  Substantially  a  compliance  with  the  terms  of 

^^/«  nl***  *'^®  ^^'  *^*^*  ^  ^^  ^^'  whether  the  deed  had  been  duly 

Whinbrvy*8  signed  by  or  on  behalf  of  the  requisite  majority  of  the 

&ANOIMINT.  creditors. 

Mr.  Bacon,  Mr.  Rounds  Palmer,  and  Mr.  Cairns,  for  the 
debtor,  contended,  that  all  that  was  required  by  the  Act 
was,  that  the  District  Court  should  have  been  satisfied  that 
the  deed  was  duly  signed  by  the  requisite  majority  of  cre- 
ditors. It  was  not  practicable  for  the  Court  to  go  into 
the  details  of  the  debtor's  accounts;  and  therefore,  if  there 
was  no  reason  for  doubting  the  accuracy  of  the  certificate 
of  the  inspectors  who  had  gone  into  these  details,  the 
Court  was  justified  in  acting  upon  it,  and  was  not  bound 
to  allow  one  of  a  dissatisfied  minority  to  go  into  an  irre- 
levant and  vexatious  examination.  A  prim&  fade  case 
was  all  that  was  required;  the  validity  of  the  deed  would 
depend  upon  all  the  requisites  being  complied  with,  and  not 
wholly  upon  the  certificate,  which  was  only  one  of  them. 

The  Viob-Chancbllor: — 

I  apprehend,  that,  according  to  the  true  construction  of 
the  Act  of  Parliament,  I  am  not  bound  to  decline  exercising 
jurisdiction  in  this  case  before  the  matter  shall  have  been 
brought  before  the  Commissioner  personally.  So  viewing 
the  Act,  I  ought  not  to  cause  the  expense  or  delay  that 
might  probably  or  very  possibly  be  occasioned  by  taking 
the  course  of  remitting  the  point  for  the  personal  consider- 
ation of  the  Commissioner. 

It  cannot  be  matter  of  reasonable  surprise,  that  a  new 
enactment  of  this  description,  whether  worded  with  more 
or  less  care,  should  be  viewed  by  different  minds  differ- 
ently ;  and,  with  deference  to  Mr.  Lee,  I  find  myself  un- 


Dbbd  op  Ar- 
ranokmknt. 
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able  to  take  the  view  of  it  which  he  appears  to  have        1849. 

^^^^  E^  parte 

The  order  or  certificate  which  the  226th  section  author-     Mortimer, 

,  In  re 

ises  to  be  made  was  not  and  is  not  a  superfluous,  an  unmean-  Wm''**'^'^® 
ing,  act;  it  was  meant  to  have  a  substantial  operation  upon 
the  condition  of  the  debtor  and  the  respective  rights  of 
the  debtor  and  his  creditors;  and  it  is  not  to  be  done  with- 
out fourteen  days'  notice  to  the  creditor.  The  creditor  re- 
ceives notice  to  attend.  He  then  asks,  that  a  relevant 
question  may  be  put  to  the  debtor,  under  the  authority  or 
with  the  permission  of  the  Court,  and  in  the  presence  of 
the  Court,  for  the  purpose  of  testing  the  accuracy  of  the 
debtor's  statement  That  permission  is  declined  to  be  con- 
ceded to  him,  on  the  ground  that  the  order  or  certificate 
to  be  made  or  granted  by  the  Court  is  an  act  purely  and 
merely  ministerial.  I  confess  that  that  is  not  my  view  of 
the  case.  If  I  had  been  in  Mr.  Lee's  place,  I  should  have 
allowed  the  question,  being  relevant,  to  be  put  to  the 
debtor.  As  that  is  my  opinion,  I  am  bound  to  act  upon 
it,  and  to  discharge  the  order  or  certificate.  My  order  is 
confined  to  that 
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1860. 


Jan,  \Qth. 


A  p<?r8on  alleg- 
ing that  he  waa 
a  creditor  of 
trader  served 
him  with  a 
suDoinoiiB,  (un- 
der 5  &  6 
Vict  c.  122), 
which  was  dis- 
missed upon  the 
alleged  debtor 
deposing  that 
he  verilr  be- 
h'eved  that  he 
had  a  good  de- 
fence to  the  de- 
mand.   After- 
wards, the 
Bankrupt  Law 
Consolidation 
Act  having 
passed,  the  al- 
leged creditor 
served  the  tra- 
der with  an- 
other sum- 
mons for  an 
alleged  debt, 
which  was  in 
part  composed 
of  the  former  de- 
mand:— Hefd^ 
that  the  fonner 


i  was 
not  of  itself  a 
sufficient  an- 
swer to  the 
iummons. 


Ex  parte  William  Nicholson  Alcock,  Henry  Alcock, 
Thomas  Birkbbck,  William  Robinson,  John  Birkbeck, 
and  George  Stansfield,  Bankers  and  Copartners,  trad- 
ing under  the  style  or  firm  of  The  C&ayen  Bank  Com- 
pany; 

In  the  Matter  of  Thomas  Wbaring,  a  Trader  Debtor. 

X  HIS  was  an  appeal  from  the  decision  of  Mr.  Commis- 
sioner Ayrton,  dismissing  a  summons  taken  out  by  the 
petitioners  against  the  respondent 

On  the  II  th  of  August,  1849,  the  petitioners  caused  the 
respondent  to  be  duly  served  with  particulars  of  demand 
on  the  part  of  the  petitioners,  and  the  usual  notice  re- 
quiring immediate  payment  thereof.  The  particulars  com- 
prised two  accounts,  numbered  one  and  two,  the  total  be- 
ing 7391  Us.  8d, 

The  respondent,  not  having  complied  with  the  petition- 
ers' demand,  a  summons  was  issued  out  of  the  Court  of 
Bankruptcy  for  the  Leeds  District  against  him,  and  duly 
served  upon  him  under  the  provisions  of  the  Act,  1  &  2 
Vict.  c.  110,  s.  8. 

The  summons  came  on  to  be  heard  in  the  Bankruptcy 
Court  at  Leeds  before  Mr.  Commissioner  Ayrton,  on  the 
24th  of  August,  1849;  and,  various  technical  objections 
having  been  taken  to  the  summons,  the  Commissioner 
dismissed  it,  with  costs. 

Thereupon  the  petitioners  commenced  fresh  proceedings 
against  the  respondent;  and  having  learned  that  he  only 
admitted  that  the  account  marked  No.  2,  was  due  from 
him,  and  that  he  complained  that  the  petitioners  ought 
not  in  fairness  to  proceed  against  him  for  the  account  No. 
1,  which  he  considered  a  joint  account,  the  petitioners 
limited  their  demand  to  the  amount  due  from  him  on  his 
separate  account,  being  the  account  No.  1,  and  caused  him 
to  be  served  with  notice  under  the  5  &  6  Vict  c.  122, 
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claiining  a  balance  of  3782.  9«.  IcL,  and  requiring  imme-        18M). 
diate  payment  thereof;  and  this  demand  not  having  been      E»pane 
complied  with,  the  petitioners  procured  to  be  served  upon       a^cock, 
the  respondent  a  summons  under  the  provisions  of  the     Wsarino. 
statute,  returnable  on  the  17th  of  September,  1849. 

On  the  return  of  the  summons,  the  respondent  appeared 
and  made  oath,  that  he  verily  believed  he  had  a  good  de- 
fence to  the  demand  of  the  petitioners.  The  petitioners 
being  then  advised,  that,  under  the  Bankrupt  Law  Con- 
solidation Act,  1849,  which  was  shortly  coming  into  opera- 
tion, they  would  be  entitled  to  obtain  security  for  the  pay- 
ment of  their  demands,  applied  to  the  Commissioner,  and 
requested  him  to  dismiss  the  summons,  with  costs,  instead 
of  subjecting  the  petitioners  to  the  obligation  of  commenc- 
ing and  prosecuting  an  action  for  the  recovery  of  their  de- 
mand 

Thereupon  the  Commissioner  made  the  following  or- 
der:— 

"  10th  September,  1849. 

"Be  it  remembered,  that  the  within-named  Thomas 
Wearing  appeared  before  me  in  obedience  to  the  within 
summons,  and  made  and  filed  an  affidavit  of  good  defence 
to  the  demand  of  the  within-named  William  Nicholson 
Alcock,  Henry  Alcock,  Thomas  Birkbeck,  William  Robin- 
son, John  Birkbeck,  and  George  Stansfield;  whereupon  I 
do  hereby  order  that  the  within  summons  be,  and  the  same 
is,  hereby  dismissed,  with  costs,  as  prayed  by  the  plaintiff." 

On  the  11th  of  December,  1849,  after  the  Bankrupt 
Law  Consolidation  Act  came  into  operation,  the  petition- 
ers obtained  a  fresh  summons  for  the  whole  demand  of 
7391  15«.  3d;  but  the  Commissioner  dismissed  the  sum- 
mons, on  the  ground  that  one  part  of  the  demand  was  an- 
swered by  the  former  affidavit  of  a  good  defence,  and  that 
there  was  no  precedent  for  dismissing  a  summons  as  to 
part  of  a  demand  only. 
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1860. 


EaepafU 

AlCOCK, 

/«  re 
WsikRiNa 


Mr.  SwansUm  and  Mr.  Birhbeck  supported  the  appeal. 

Mr.  Bacon  and  Mr.  Dickinson  were  for  the  respondent 

The  Vicb-Chancbllor  adverted  to  the  words  "  or  any 
part  thereof/'  in  the  79th  section;  and  said,  that,  with  de- 
ference to  the  learned  Commissioner,  he  thought  it  com- 
petent to  the  Commissioner  to  enter  into  the  question  re- 
specting both  debts,  or  at  all  events  one  of  them ;  and  that 
the  summons  ought  not  to  have  been  dismissed,  at  least  at 
that  stage.  His  Honour  expressed  his  willingness  to  hear 
the  whole  matter  discussed  at  once  as  to  the  propriety  of 
requiring  a  bond. 

After  some  discussion,  it  was  arranged  that  a  bond 
should  be  given. 


1849. 
March  99thy 
May^Oth. 

1850. 
Jan,i6tk. 

An  agreement 
was  entered  in- 
to for  the  por- 
chaaeof  4000 
toni  of  iron 
raila,  at  12<. 
12t.  6</.perton, 
according  to  a 
section  to  be  de- 
liyered  by  No- 
vember Ist, 
1846;  and 
ll,500t  waste 
be  paid  by  the 
poichaaer  bj 
way  of  deposit. 
According  to  the 
custom  of  the 
trade,  this  de- 
posit was  to  be 
retained  by  the 
seller  as  a  secu- 
rity against  any 

damages  from  the  non-pcrfbrmance  of  the  contmct  The  deposit  was  paid  in  bills  of  exchange.  In 
June,  1846,  the  purchaser  became  bankrupt.  On  the  bills  becoming  due,  they  were  dishonoured: 
Hdd^  that  the  vendors  were  entitled  to  prove  upon  two  of  the  bilU  remaiaing  in  their  hands. 


Ex  parte  Hbnry  Bolckow  and  John  Vauohan, 
In  the  Matter  of  Donald  Maclean,  a  Bankrupt. 

X  HE  petitioners,  who  carried  on  business  in  partnership, 
under  the  firm  of  Bolckow  &  Vaughan,  at  Middlesborough, 
sought  to  prove  against  the  estate  of  the  bankrupt,  upon 
two  bills  of  exchange  for  20002L  each,  the  proof  haying  been 
rejected  by  the  Commissioner. 

In  the  month  of  February,  1846,  a  contract  was  entered 
into  between  the  petitioners  and  the  bankrupt,  to  the  fol- 
lowing effect. 

"  Middlesborough  on  Tees,  25th  of  February,  1846." 

Memorandum  of  Agreement  between  Messrs.  Bolckow  & 

Vaughan,  of  Middlesborough  on  Tees,  and  Donald  Maclean, 

Esq.,  M.  P.,  Wilton  Castle,  Durham,  That  the  former  agree 
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to  sell,  and  the  latter  to  buy,  4000  tons  of  railway  bar  iron, 
of  good  merchantable  quality,  equal  to  No.  3  of  double  or 
single  headed  section,  to  weigh  from  fifly-six  to  eighty-six 
pounds  per  yard,  at  12t  128.  6cL  per  ton,  delivered  free  on 
board  vessel  or  loaded  in  railway  waggons  at  Middles* 
borough.  Section  to  be  handed  in  on  or  before  the  1st  of 
November,  1 846,  and  delivery  to  commence  as  soon  as  con- 
venient to  sellers,  but  not  later  than  the  1st  of  February, 
1847,  and  to  be  completed  at  the  rate  of  400  tons  per  month. 
The  rails  to  be  paid  for  in  cash,  without  discount^  on  deli- 
very of  each  parcel ;  and  in  case  delivery  is  not  taken,  buyer 
to  pay  on  receipt  of  certificate  of  every  400  tons  being 
ready  at  the  works  or  railway  warehouse.  Sellers  agree  to 
transfer  this  contract  to  any  responsible  party  the  buyer 
may  direct,  without,  however,  relieving  him  from  his  re- 
sponsibility. Buyer  further  agrees  to  pay  as  deposit  the 
sum  of  11,50b." 

The  deposit  of  11,5002.  was  provided  for  in  conformity 
with  a  custom  prevailing  in  the  iron  trade,  and  was  in- 
tended to  be  a  security  to  the  petitioners  for  the  perform- 
ance by  the  bankrupt  of  the  contract  on  his  part,  and  to 
be  retained  against  any  damages  which  the  petitioners 
might  sustain  by  reason  of  his  non-performance  thereof 

The  bankrupt  did  not  make  this  deposit;  and  in  March 
following  it  was  agreed  between  the  petitioners  and  the 
bankrupt,  that  approved  bills  or  notes  to  the  amount  of 
11,5002.  should  be  handed  by  him  to  the  petitioners  in  sub- 
stitution of  a  cash  payment,  and  by  way  of  satisfaction  of 
the  stipulation  for  deposit  Accordingly,  on  the  11th  of 
March,  the  bankrupt  handed  to  the  petitioners  four  bills 
or  notes:  his  promissory  note  dated  9th  of  March,  1846,  for 
50002.,  payable  at  six  months'  date;  a  bill  dated  2nd  of 
March,  1846,  drawn  by  William  Wilks  on  and  accepted  by 
the  bankrupt  for  25002.,  payable  six  months  after  date;  and 
two  bills,  dated  one  the  6th,  and  the  other  the  9th  day  of 
the  same  month  of  March,  respectively  drawn  by  William 


1840. 
Erparte 

BOLCKOW, 

In  re 
Maclban. 
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1849.        Wilks  on  and  accepted  by  the  bankrupt,  each  for  the  sum 
Eat  parte      ^t  2000Jw,  payable  six  months  afler  date. 
^in^^'        The  petitioners  thereupon  signed  and  delivered  the  fol- 
Maclban.     lowing  letter  or  memorandum  to  the  agent  of  the  bank- 
rupt. 

"  London,  March  11th,  1846. 
'^  We  have  received  this  day  from  Mr.  Maclean  (through 
Mr.  Rogers)  the  following  bills,  being  the  amount  of  the 
depoeit  on  the  contract  for  4000  tons  railway  bars,  dated 
9th  instant 

<£5,000,  Mr.  Maclean's  note,  at  six  months'  date,  to  order 

of  Miss.  Maitland. 
^2,600,  Mr.  Maclean's  acceptance  to  William  Wilks,  at 

six  months. 
jP2,000,     .      Do.      .       Do.      .      at  six  months. 
je2,000.  Do.      .      Do.  at  six  months. 


^11,500." 


The  petitioners  negotiated  the  promissory  note  for  60001 
and  the  bill  for  26002.,  and  retained  in  their  own  hands 
the  two  bills  for  20002.  each.  The  note  and  bills,  on  be- 
coming due,  were  dishonoured,  and  still  remained  wholly 
unpaid. 

On  the  30th  day  of  Jime,  1846,  the  fiat  issued.  The  pe- 
titioners alleged,  that,  from  the  time  of  entering  into  the 
contract,  they  had  always  been  ready  and  willing  to  per- 
form it ;  but  that,  at  the  time  of  the  issuing  of  the  fiat,  the 
bankrupt  had  not  handed  in  to  them  the  section  referred 
to  by  the  contract,  in  accordance  with  which  the  iron,  the 
subject  thereof,  was  to  be  manufactured,  nor  had  any 
section  been  subsequently  handed  in;  so  that  the  peti- 
tioners were  prevented  from  performing  the  contract  on 
their  part 

After  the  making  of  the  contract,  and  throughout  the 
period  fixed  for  the  delivery  of  the  iron,  the  market  price 
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of  railway  bar  iron,  similar  to  that  which  was  the  subject 
of  the  contract,  was  considerably  less  than  the  price  fixed 
by  the  contract;  so  that  the  contract,  if  duly  carried  into 
effect,  would  have  been  a  highly  beneficial  one  to  the  pe- 
titioners, and  they  consequently  had,  as  they  alleged,  sus- 
tained large  damage,  and  to  an  amount  considerably  ex- 
ceeding the  amount  of  the  two  bills  retained  by  them, 
and,  in  fact,  exceeding  the  amount  of  the  whole  stipulated 
deposit 

At  an  adjourned  dividend  meeting,  held  under  the  said 
bankruptcy  before  Mr.  Commissioner  Evans,  on  the  24th 
day  of  January,  1849,  for  the  purpose  of  receiving  proof  of 
debts,  the  petitioners  tendered  a  proof  for  4000i.  upon  the 
two  retained  bills  of  exchange  of  the  6th  and  9th  days  of 
March,  1846;  but  the  Commissioner  refused  to  admit  the 
proof  The  prayer  was,  that  the  petitioners  might  be  al- 
lowed to  prove  for  40002.  upon  the  two  billa 


1849. 
Eif  parte 

BOLCKOW, 

/•  re 

MACLBilN. 


Mr.  Russell  and  Mr.  Ooodeve  in  support  of  the  petition. 
Mr.  Bacon  and  Mr.  Cole  for  the  assignees. 


The  Vice-Chakcellor: — 

Assuming  these  petitioners  to  be  entitled  to  say,  that,  as 
far  as  they  are  concerned,  the  apparent  transaction  was 
the  true  one,  I  am  not  prepared  to  say  that  there  can  be 
no  right  of  proof  in  respect  of  these  bills.  What  should 
be  the  amount  proved  is  a  different  question.  Without 
expressing  or  intimating  any  dissent  from  the  cases  which 
have  been  decided  upon  the  subject  of  proofs  tendered  in 
respect  of  unliquidated  damages,  I  am  of  opinion^  with  de- 
ference to  the  learned  Commissioner,  that  the  existence  of 
the  bills  of  exchange  in  this  case  constitutes  a  valid  dis- 
tinction between  it  and  them.  The  question  remains, 
whether  the  apparent  transaction  was  the  true  one?   I  am 
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not  satisfied,  upon  the  present  materials,  that  it  was.  That 
^}mH9      question  should  be  investigated  in  some  way. 

BOLCKOW, 

inrt  After  some  discussion  the  case  stood  over  for  a  viv4 


Maclxav. 


voce  exammation. 


May  20Ui,  ^^  ^^^  ^^7  ^^-  ^1<^^<>^  <^^  ^^-  Rogers  were  examined 
viv&  voce  hj  Mr.  RussM^  Mr.  Ooodeve,  and  Mr.  BaviU  for 
the  petitioners,  and  by  Mr.  Bacon  and  Mr.  Gole  for  the  re- 
spondent 

The  Yioe-Chancellob  said,  that  the  evidence  had  satis- 
fied him  of  the  good  faith  of  the  transaction;  and  his 
Honour  directed  a  reference  to  Mr.  Commissioner  Oovl- 
bum,  to  inquire  what,  if  any,  amount  of  damages  had 
been  sustained  by  the  petitioners  through  the  non-per- 
formance of  the  contract,  having  regard  to  the  circum- 
stances of  the  case. 


The  Commissioner,  by  his  certificate,  found,  that,  hav- 
ing heard  evidence  upon  the  matters  in  question,  and 
having  had  regard  to  the  circumstances  which  had  taken 
place  respecting  the  note  for  50002.  and  the  bill  for  2500^., 
and  all  the  other  circumstances  of  the  case,  no  amount 
of  damages  had  been  sustained  by  the  petitioners  through 
the  non-performance  of  the  contract  The  Commissioner, 
however,  certified,  that  he  had  calculated  the  damages^ 
upon  three  suppositions,  in  the  event  of  the  Vice-Chan- 
cellor  differing  from  him  in  opinion,  and  thinking  that 
the  petitioners  were  entitled  to  claim  damages.  The  dam- 
ages calculated  on  the  first  of  such  suppositions  were 
taken  at  the  amount  of  the  profit  which  would  have  been 
made  by  the  petitioners,  if  they  had  made  and  delivered 
the  rails  pursuant  to  the  contract,  which  profit  would  have 
amounted  to  28,5002.  The  damages  calculated  on  the  se- 
cond of  such  suppositions  were  taken  at  the  loss  which  the 
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petitioiiers  would  have  sustained  if  a  section  had  been  deli-        1849. 
vered  in  pursuance  of  the  contract,  and  the  bankrupt  or      jsxpatu 
his  assignees  had  refused  to  accept  delivery  of  the  rails,  and      Bo^ckow, 
the  petitioners  had  thereupon  sold  the  rails  to  other  parties     Maclmav. 
in  the  market  at  the  prices  of  iron  at  the  times  stipulated 
for  delivery:  such  loss  would  have  amounted  to  15,8001, 
The  third  of  such  suppositions  was,  the  difference  of  price 
between  the  sum  mentioned  in  the  contract  and  that  in 
another  contract  with  the  Leeds  and  Thirsk  Company, 
which  had  been  referred  to,  or  the  loss  which  the  petition- 
ers sustained  by  taking  the  above  contract  with  the  Leeds 
and  Thirsk  Company  in  February,  1847,  for  the  making 
and  delivery  of  5000  tons  of  rails  at  times  as  near  to  those 
mentioned  in  the  contract  with  the  bankrupt  as  they  could 
da    This  last  difference  or  loss  amounted  to  12,700Z.    But 
the  Commissioner  was  of  opinion  and  reported,  that  the 
petitioners  were  not  entitled  to  assess  damages  upon  any 
one  of  such  suppositions. 


1850. 

The  petition  now  came  on  to  be  disposed  of.  Jan.  26th. 

Mr.  RusseU,  Mr.  Ooodeve,  and  Mr.  BoviUy  in  support  of 
the  petition.  The  only  question  is,  whether  the  damage 
sustained  by  the  petitioners  does  not  constitute  sufficient 
consideration  for  these  bills  of  exchange?  It  is  clear,  that 
the  bills  could  not  have  been  taken  out  of  their  hands  un- 
til the  contract  had  been  performed.  It  is  admitted,  that 
the  non-performance  of  it  has  arisen  from  the  default  of 
the  bankrupt  and  of  the  assignees,  who  never  deliver  > 
ed  the  section.  They  referred  to  (kdnaford  v.  Carroll  (a), 
PhiUpoUa  V.  Evans  (6),  Stewart  v.  Caidy  (c),  Tempest  v.  Kil- 
ner(d)y  Dwrdop  v.  Higgins  (e),  and  Robinson  v.  Harman  (f  ) 

(a)  2 B.  &  C.  624  (d)  3C.  B.  249. 

(b)  6  M.  &  W.  475.  (e)  1  H.  L.  tlas.  381. 

(c)  8  M.  &  W.  160.  (/)  18  L.  J.,  Exch.,  202. 
VOL.  III.  XX  D.  G.  S. 
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1860. 
Eat  parte 

BOIXKOW, 

In  n 

Maclban. 


Mr.  Bacon  for  the  assignees. — No  damage  is  shewn  to 
have  been  sustained  bj  the  petitioners.  Their  case  is 
merely  one  of  hypothetical  loss,  and  is  only  a  disappoint- 
ment in  making  certain  expected  profit  There  was  no 
breach  of  contract,  moreover,  before  the  bankruptcy;  the 
time  for  delivery  of  the  section  had  not  arrived. 

Mr.  BcvUl  replied. 

The  Vice-Chancbllob: — 

In  all  the  circumstances  of  this  case,  assuming  no  proof 
to  have  been  admitted  upon  the  proceedings,  I  am  of  opin- 
ion that  these  two  notes  for  40001  ought  to  have  been  ad- 
mitted to  proof.  The  costs  of  all  parties  should  come  out 
of  the  estate. 


Feb.  nth. 


Wlien  aderk 
uaisted  hia 
maater  in  per- 
fecting an  in- 
Tention,  for 
which  a  patent 
had  heen  ob- 
tained, upon  an 
agreement  to  be 
paid  out  of  the 
profits,  but 
which  agree- 
ment had  no 
reference  to  hii 
duties  as  derk: 
Hdd^  that  he 
was  not  preclud- 
ed fit>m  proving 
for  his  remuner- 
ation as  aderk, 
or  from  receiving 
three  months* 
salary  in  fiill. 


Ex  parte  Thomas  Hioein, 
In  the  Matter  of  Obobge  Ellins,  a  Bankrupt 

X  HIS  was  a  petition  appealing  from  the  rejection  of  a 
proof 

The  bankrupt  carried  on  business  at  saltworks  at  Droit- 
wich,  and  also  as  a  banker,  under  the  style  of  the  Stour- 
bridge and  Kidderminster  Banking  Company. 

On  the  17th  of  June,  1844,  the  petitioner  was  engaged 
by  the  bankrupt  as  cashier  and  book-keeper,  and  continued 
from  the  17th  of  June,  1844,  until  the  10th  of  December, 
1848,  to  act  in  that  capacity,  without  any  salary  having 
been  paid  or  agreed  upon. 

On  the  10th  of  December,  1848,  the  bankrupt  was  pre- 
paring a  balance-sheet,  for  the  purpose  of  laying  before 
his  creditors,  when  the  petitioner  was  requested  by  him  to 
agree  upon  the  amount  of  salary  to  be  paid  to  him;  and  it 
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was  then  arranged  between  the  bankrupt  and  the  peti-        1850. 
tioner,  that  the  petitioner  should  receive  at  and  after  the      Exparu 
rate  of  250i.  per  annum,  from  the  1 7th  of  June,  1844       ^^l^J^^ 
The  reason  why  the  petitioner  never  came  to  any  arrange-       Ellins. 
ment,  except  as  aforesaid,  was  stated  to  be,  that  the  bank- 
rupt was  possessed  of  a  patent  for  manufacturing  salt,  and 
was,  as  the  petitioner  knew,  expending  large  sums  of  mo- 
ney in  bringing  this  patent  to  bear.    The  petitioner  stated, 
that  the  bankrupt  had  promised  him,  for  the  assistance 
which  he  had  afforded  in  perfecting  the  patent,  a  small 
share  thereof;  and  that,  under  these  circumstances,  he  did 
not  press  for  more  money  than  he  actually  required  for 
necessaries.   The  claim  was  for  8 1 72. 10^.,  being  the  balance 
due  for  the  petitioner's  services  at  the  above  rate. 

On  the  29th  of  December,  1849,  the  petitioner  applied 
to  prove  his  debt  under  the  fiat,  and  to  receive  three 
months'  wages  in  full,  under  the  168th  section  of  the  Act ; 
but  the  Commissioner  rejected  the  proof  altogether,  on  the 
ground  that  the  petitioner  looked  to  the  share  in  the  pa- 
tent, which  was  promised  to  him,  for  remimeration,  and  not 
to  any  stipulated  or  agreed  sum  by  way  of  salary. 

The  petitioner  now  stated  by  his  petition  and  affidavit 
that  he  never  looked  to  the  share  in  the  patent  as  a  re- 
muneration for  his  services,  except  for  such  additional  ser- 
vices as  were  not  within  the  scope  of  his  duty  as  cashier 
and  book-keeper.  The  prayer  was,  that  he  might  be  at 
liberty  to  prove  his  debt  under  the  fiat,  and  might  be  de- 
clared entitled  to  receive  three  months'  wages  in  full 

Mr.  Olasse,  in  support  of  the  petition,  cited  Ex  parte 
Harris  (a). 

Mr.  Bagahanve,  jun.,  was  for  the  assignees. 

(a)  1  De  Gex,  165. 
zz  2 
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1850.       The  Vice-Chamcellor: — 

Upon  the  evidence  before  me,  I  think  that  the  petitioner 
was  a  clerk  or  servant;  but  the  evidence  does  not  shew 
satisfactorily  what  the  salary  was  to  be.  Unless  the  parties 
can  agree  as  to  the  salary,  the  case  must  go  back  to  the 
Commissioner,  with  a  declaration  that  the  petitioner  was 
a  clerk. 


March  leth.  Ex  parte  John  Caldwell, 

In  the  Hatter  of  John  Caldwell,  against  whom  an  Adjudi- 
cation in  Bankruptcy  has  been  made. 

The  dfcnm-  X  HIS  was  the  petition  of  a  trader,  appealing  from  the  de- 

a^arit  in  mip-  cision  of  the  Commissioner  finding  him  a  bankrupt    The 

Eonfor*adMi-  ff^^^^  of  the  appeal  were,  irregularities  in  the  affidavit 

cation  being  in  support  of  the  petition  for  adjudication,  and  want  of  any 

MaaterEztn-  act  of  bankruptcy.  The  irregularity  principally  relied  upon 

^SfUD^oviio  ^^'  ^^^^  ^^^  affidavit  was  sworn  before  a  Master  Eztraor- 

to*  ?1"**^*^"  dinary,  who  was  the  solicitor  to  the  petitioning  creditor. 

tioning  cmditor, 

fident  ^und        Mr«  Russdl  and  Mr.  Wheeler  in  support  of  the  petition. — 

tibe^^Zd^      The  jurat  is  improper,  and  such  that  an  indictment  for 

tion.  perjury  would  not  lie  upon  the  affidavit    With  regard  to 

the  officer  before  whom  it  was  sworn,  it  was  most  improper 

that  he  should  be  the  solicitor  by  whom  the  proceeding 

was  taken. 

The  Viob-Chanobllob  said,  that  he  only  desired  to  hear 
the  respondent's  counsel  upon  the  point  as  to  the  affidavit 
being  sworn  before  the  solicitor  of  the  petitioning  creditor. 

Mr.  Swanston,  for  the  respondent,  cited  Ex  parte  El- 
ford  (a),  and  Anonymaus  (b), 

(a)  2  G.  &  J.  65,  (6)  Mont  136. 
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Mr.  Wheeler  in  reply. — ^The  change  in  the  bankrupt  law  i860, 

renders  Ex  parte  Elford  no  longer  applicable.    The  docket  Exparu 

affidavit  was  a  mere  preliminary  proceeding;  whereas  the  ^^^^^^^* 

petition  for  adjudication  and  the  affidavit  in  support  of  it  Calowrll. 
constitute  the  record,  and  stand  in  the  place  of  the  com- 
mission. 

The  Vice-Chancbllob: — 

With  respect  to  the  attestation,  I  must  hold  that  this 
jurat  would  have  been  sufficient  in  the  Court  of  Chancery; 
and  I  am  not  aware  of  any  difference  in  the  practice  of  the 
Court  of  Bankruptcy  in  this  respect  I  cannot  accede, 
therefore,  to  the  objection  upon  this  subject  The  other  ob- 
jection seems  to  have  more  force;  and  had  it  not  been  for 
the  authority  of  Lord  Eldan,  which  has  been  referred  to, 
I  should  probably  have  annulled  the  fiat  on  that  ground. 
But  giving  all  the  weight  which  I  ought  to  the  difference 
between  the  old  and  the  new  law,  and  seeing  that  there  is  a 
material  difference  in  many  respects  between  a  petition  and 
a  commission,  still  I  do  not  think  that  there  is  difference 
enough  to  enable  me  to  annul  the  adjudication  upon  this 
ground,  without  departing  from  Lord  Eldan'a  authority. 
I  must,  therefore,  refuse  to  accede  to  this  objection  also. 

The  case  then  proceeded;  and  ultimately  the  petition  was 
ordered  to  stand  over,  with  liberty  for  the  petitioner  to 
bring  an  action. 
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1850. 

March  18M.  Ex  parte  Woodford, 

In  the  Matter  of  John  Wiloockb,  Edward  Wiloockb,  and 
Alexakdbr  Frazer,  Bankrupts. 

Where  the        X  HIS  was  an  appeal,  hj  waj  of  special  case,  from  the 
a*i»nkrupt  firm  decision  of  the  Commissioner.     The  special  case  stated  in 

had  been  paidin  gufestance  B3  foUoWS:— 
full,  and  monies 

fonning  part  of       On  the  l7th  of  Julj,  1810,  a  commission  of  bankrupt 

tateofoneofthe  was  issued  against  John  Wilcocks,  Edward  Wilcocks,  and 

J^P^p^to  Alexander  Frazer,  upon  which  they  were  duly  declared 

""lILS'^    bankrupt,  and  assignees  were  appointed,  of  whom  one  only, 

dendi,  but  with-  Samuel  Kingdon,  now  survived. 

^p^m^nto      The  amount  of  debts  proved  under  the  commission 

^fc^tSTuir  ^^^  th«  joint  estate  was  39,7701,  and  the  amount  of 

creditori  enti-    the  joint  estate  was  34,520^;  consequently,  there  was  a 

Tidendi,  on       balance  of  52502.  to  be  provided  for  out  of  the  separate 

were  en^tjuSr*    ©statcs  of  the  Several  partners. 

to  tiie  interett        Alexander  Frazer's  separate  estate  was  insuflScient  to 

which  had  been  ,       i         i   <»   . 

allowed  by  the  pay  anything  towards  the  deficiency;  consequently,  the 
interS.™  *  Only  funds  out  of  which  it  could  be  provided  for  were  the 
estates  of  John  "Wilcocks  and  Edward  Wilcocka 

Edward  Wilcocks'  estate  fell  short  of  the  amoimt  re- 
quired to  be  raised  for  his  portion  of  the  deficiency  of  the 
joint  estate  by  the  sum  of  9Sl,  which  sum  was  left  to  be 
provided  for  out  of  the  separate  estate  of  John  Wilcocks. 
This  estate,  however,  was  more  than  sufficient  for  the  dis- 
charge of  its  own  as  well  as  Edward  Wilcocks'  share  of  the 
deficiency. 

On  the  7th  of  May,  1811,  a  dividend  was  declared  of  11& 
in  the  pound  on  all  debts  proved  against  the  joint  estata 

Subsequently,  a  second  dividend  of  Hs.  in  the  pound  was 
declared. 

On  the  2Srd  of  May,  1812,  a  final  dividend  of  1&  in  the 
pound  was  declared;  and  interest  was  allowed  on  certain 


CASES  Ur   CUANOEBT. 


667 


debts  which  bore  interest,  up  to  the  time  of  each  dividend, 
from  the  date  of  the  commission,  and  formed  parts  of  the 
sums  allowed  for  dividend. 

On  the  25th  of  August,  1812,  the  assignees  executed  a 
release  to  John  Wilcocks  of  the  surplus  of  his  separate  es- 
tate, after  provision  had  been  made  for  the  deficiency  with 
which  it  was  chargeable. 

Messrs.  Williams,  Sparkes,  &  Co.,  then  carrying  on  the 
business  of  bankers,  in  Exeter,  under  the  firm  of  the  Ge- 
neral Bank,  were  duly  appointed  bankers  to  the  estate  at 
the  meeting  for  the  choice  of  assignees.  The  firm  was  af- 
terwards changed,  and  the  assets  and  liabilities  of  the  bank 
were  taken  by  Messrs.  Sparkes  &  Co. ;  and  they  afterwards 
sold  their  business  to  the  Devon  and  Cornwall  Banking 
Company. 

The  assignees  kept  two  accounts  with  bankers:  one, 
their  general  account;  the  other,  called  their  '' separate 
account''  To  the  latter  accoimt,  money  was  transferred 
from  the  general  account,  to  meet  dividends,  and  was  the 
exact  sum  required  for  such  dividends,  but  was  not  in  any 
other  manner  appropriated  thereto.  Mr.  Lee,  an  account- 
ant employed  by  the  assignees,  paid  the  dividend  to  such 
creditors  as  applied  for  the  same,  by  drawing  cheques  on 
the  separate  account  The  last  dividend  so  paid  was  paid 
on  the  31st  of  October,  1823.  The  bankers  debited  them- 
selves with  interest  on  this  separate  account  every  half 
year,  it  being  the  custom  of  the  bank  to  allow  interest  on 
accounts  current;  and  this  continued  to  the  30th  of  June, 
1843,  when  the  Devon  and  Cornwall  Banking  Comi)any, 
who  had,  on  the  1st  of  July,  succeeded  Messrs.  Sparkes  & 
Co.,  gave  notice  to  the  surviving  assignees  that  there  was 
a  sum  of  10752.  9s.  2d  standing  to  their  credit,  and  that 
they  should  thenceforth  decline  to  allow  any  interest 
thereon. 

The  assignees  did  not  comply  with  the  provisions  of  the 
5  &  6  WilL  4,  c.  29,  ss.  6,  7,  the  whole  matter  having  es- 
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caped  their  recollection  up  to  the  time  of  receiving  the 
notice  from  the  Devon  and  Cornwall  Banking  Company.- 

On  the  17th  of  July,  Francis  Hemaman  was  appointed 
official  assignee;  and,  on  the  16th  of  October,  1849,  he  re- 
ceived from  the  Devon  and  Cornwall  Banking  Company 
the  sum  of  1116L  10&  5dy  being  the  amount  of  principal 
and  interest  due  on  the  separate  account,  and  including  a 
balance  of  SL  18sl  9(2.  due  on  the  general  account  Since 
his  appointment,  he  had  paid  the  representative  of  one 
creditor  of  the  bankrupts  his  dividend,  but  no  interest 
was  claimed  or  paid. 

The  amount  of  unclaimed  dividends,  at  the  time  of  the 
appointment  of  the  official  assignee,  was  4442L 1 7&>  and  the 
interest  which  had  accumulated  amounted  to  667^  15«.  Id 
John  Wilcocks  died  in  1837,  and  his  personal  representa- 
tives now  claimed  the  interest  which  had  accumulated  on 
the  unclaimed  dividends. 

On  the  7th  of  December,  1 849,  an  application  was  made 
to  the  Commissioner  of  the  Exeter  District  Court  by  John 
Woodford,  a  creditor,  who  had  proved  a  debt  of  142.  against 
the  estate,  for  paymentof  the  sum  of  62. 6«.,  being  the  amount 
of  the  second  dividend  at  the  rate  of  8&  in  the  pound,  and 
of  the  third  dividend  at  the  rate  of  1«.  in  the  pound,  (the 
first  dividend,  at  the  rate  of  11&  in  the  pound,  amounting 
to  72.  14a,  having  been  paid  to  him  on  the  13th  of  July, 
1811);  and  it  had  been  paid  accordingly.  He  also  claimed 
interest  in  respect  of  the  sum  of  62.  6a  The  latter  claim 
was  disputed  by  the  solicitor  for  the  personal  representa- 
tives of  John  Wilcocks,  who  applied  for  an  order  on  the 
official  assignee  to  pay  the  amount  of  the  interest  to  those 
representativea 

The  number  of  creditors  entitled  to  unclaimed  dividends 
was  428.  The  dividends  had  principally  arisen  from  proofe 
under  52. ;  and  there  was  little  probability  that  many  of 
such  dividends  would  ever  be  claimed. 

The  accumulated  interest  was  equal  tu  12.  lOs.  in  the 
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pound  on  the  dividends  remaining  unpaid.    This  matter        i860. 
having  been  brought  on,  and  the  Commissioner  having      Emparie 
heard  all  the  parties,  postponed  his  decision  until  the  18th     Woodpord, 
of  February,  1850,  when  he  declared  his  opinion  to  be,     Wilcocks. 
that  Mr.  Woodford  was  not  entitled  to  the  accumulated 
interest,  upon  the  ground  that  the  money  in  the  bank 
to  the  credit  of  the  ''  separate  account''  remained  part  of 
the  estate  of  the  bankrupts,  according  to  the  authority 
of  Oreen  v.  WesUm  (a).    And  as  to  the  claim  of  the  re- 
presentatives of  the  bankrupt,  the  Commissioner  was  of 
opinion  that  they  were  not  entitled  to  the  sum  claimed, 
inasmuch  as  the  5  &  6Will.4,  c.  29,  s&6,  7,  and  12  Vict  c. 
106,  &  191,  required  such  money  to  be  paid  to  the  credit 
of  the  Accountant  in  Bankruptcy. 

The  opinion  of  the  Court  was  sought  upon  the  follow- 
ing points: — 

First,  whether  Mr.  Woodford  was  entitled  to  the  sum  he 
claimed! 

Secondly,  if  not,  whether  the  assignees  were  bound  to 
pay  the  sum  to  the  Accountant  in  Bankruptcy  or  to  the 
legal  representatives  of  the  bankrupt? 

Mr.  Molina  and  Mr.  WtUcocka,  in  support  of  the  appeal, 
cited  Ex  parte  Renahaw  (b).  Ex  parte  Holford  (c),  Ex  parte 
DoxaJt  (d).    They  also  referred  to  Ex  parte  Jamieson  (e). 

Mr.  Russell  and  Mr.  T.  H.  Terrell^  for  the  representatives 
of  the  bankrupt  Wilcocks,  claimed  the  accumulations  of 
interest,  on  the  ground  that  the  separate  estate  of  their 
testator  had  overpaid  what  was  due  from  it 

Mr.  FoUett  was  for  the  assignees. 

The  Vicb-Cha»cellob: — 
The  bankers  having  no  claim  to  the  interest,  there  re- 

(a)  3  MyL  &  Cr.  388.  (d)  Cited  4  D.  &  C.  483. 

(b)  4  D.  &  C.  483.  (e)  3  Mont.  &  A.  716. 

(c)  4  D.  &  C.  798. 
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main  but  three  parties  who  can  be  entitled, — the  credi- 
tors, the  personal  representatives  of  the  bankrupt  from 
whose  estate  the  fimd  has  arisen,  and  the  publia  Any 
claim  on  the  part  of  the  public  appears  to  me  not  suffi- 
ciently plausible  to  require  even  service  on  the  Attorney- 
OeneraL  There  remain,  therefore,  only  the  creditors  and 
the  representatives  of  the  bankrupt  The  assignees  hav- 
ing kept  two  distinct  accounts,  one  of  which  appears  to 
have  comprised  only  the  dividends  due  to  the  creditors,  I 
think  that  those  dividends  must  be  treated  as  their  pro- 
perty. Probably  the  Commissioner  would  have  so  decided, 
had  the  cases  now  cited  been  called  to  his  attention. 


Costs  out  of  the  aggregate  fund. 


March  25(A. 


Where  a  trus- 
tee inrested 
part  of  the  trust 
monies  upon  a 
mortgage,  with 
a  power  of  sale, 
and  a  tmst  for 
the  mortgagor, 
in  the  erent  of 
there  heing  a 
surplas,  and  he- 
came  bankmpt, 
—Md,  that  Uie 
mortgagor  was 
not  a  necessary 
party  to  a  peti- 
tion, under  the 
Bankrupt  Law 
Consolidation 
Act,  for  the  ap- 
pointment of  a 
new  trustee. 


Ex  parte  Emma  Gbaob  Marshall, 
In  the  Matter  of  William  Haskatke,  a  Bankrupt 

X  HIS  was  a  petition  under  the  Bankrupt  Law  Consoli- 
dation Act^  1849,  for  the  appointment  of  a  trustee  of  a 
will  in  the  place  of  the  bankrupt  Part  of  the  testator's 
assets  had  been  advanced  by  the  trustees  upon  a  mortgage, 
with  a  power  of  sale,  and  a  declaration  of  trust  as  to  the 
surplus,  (after  paying  the  mortgage  debt  and  interest),  for 
the  benefit  of  the  mortgagor.  A  question  was  suggested, 
whether  the  mortgagor  was  a  necessary  party  to  the  pe- 
tition under  the  terms  of  the  Act 

Mr.  Baggallay  supported  the  petition. 

The  Vice-Chancellok  held  that  the  order  might  be  made 
without  the  mortgagor  being  before  the  Court. 
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18(K). 


Ex  parte  John  Jonbs,  M<xrch  wth 

d:26th. 

In  the  Matter  of  John  Jones,  a  Bankrupt  Ma^  29th. 

X  HIS  was  the  petition  of  the  bankrupt,  appealing  from  Abankrapt, 
the  refusal  of  the  Commissioner  to  discharge  him  from  ^Ji^^r 
prison,  under  the  1 12th  section  of  the  Bankrupt  Law  Con-  •J  ^  ^^ 

charged  firom 

solidation  Act,  1849,  providing,  that  where  a  bankrupt,  impriMnmeiit 

who  has  surrendered  and  obtained  his  protection,  is  in  tecti^cU^ 

prison  for  debt  at  the  time  of  his  obtaining  such  protec-  J^^  cJjjJS^^ 

tion,  the  Court  may,  except  in  certain  specified  cases,  dationAct, 

order  his  immediate  release,  without  prejudice  to  the  hii  application 

rights  of  the  detaining  creditor,  except  the  right  of  de-  ^^mww^ 

taining  the  bankrupt  in  prison  whilst  protected  by  the  ^l^^ 

order  of  the  Court  gafded  ai  an 

According  to  the  petition  and  the  affidayits  in  support  ^i^^and^hat 

of  it,  the  respondent  Mr.  George  Haigh  and  his  partner  Mr.  i^'n^rrighrof 

Brabner  had  been  employed  by  the  bankrupt  as  his  solici-  *PPJ!j- 

tors  in  certain  proceedings  in  Chancery,  instituted  by  him  bankrnpt  is  in 

against  another  solicitor  formerly  employed  by  him.    The  obtSSshirpi^ 

proceedings  were  ultimately  compromised ;  but  during  their  c^\ffl*not 

progress,  and  before  the  compromise  was  effected,  Messrs.  order  him  to  b  e 

difcharved.  nn- 

Brabner  &  Haigh  requested  the  petitioner,  as  he  now  stated  leu  it  appean 
by  his  affidavit,  to  give  them  security  for  their  costs,  and  ^Jjg^^^^^ 
for  any  further  costs  to  be  incurred  or  advances  made  by  ^^ffoi.in  *• 

adnunutntion 

them;  and  accordingly,  on  the  13th  of  July,  1846,  the  pe-  of  his  estate, 
titioner  executed  a  mortgage  to  them  for  securing  any  sum  thc^cMU  cf  ^ 
which  might  be  or  become  due,  not  exceeding  2000Z.  uJj^y  S- 

He  had,  a  few  days  previously,  executed  to  the  mort-  fow  the  Vice- 

.  .  -     Chancellor  are 

gagees  a  warrant  of  attorney  for  securing  5002L,  on  which  within  the 
judgment  was  immediately  entered  up.    Contemporaneous-  ^^  ^^^ 
ly  with  the  execution  of  the  warrant  of  attorney,  Messrs.  roptifwCon- 

•^  ,1       .  solidation  Act, 

Brabner  &  Haigh  gave  to  the  petitioner  the  following  me-  1849. 
inoraudum : — 
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1850.  "(Private). 

"  Dear  Sir> — ^We  take  it  that  our  advances  to  and  on 
your  account  will  be  about  5002.,  for  which  you  consented 
to  give  the  warrant  of  attorney,  on  an  understanding  that 
before  we  issue  writ  of  execution  we  should  speak  to  you 
on  the  subject.  "  Yours  truly, 

«  2nd  July,  1 846.  "  Bbabneb  &  Haigh." 

''John  Jones,  Esq. 

On  the  11th  of  April,  1849,  the  petitioner  was  arrested 
(as  he  deposed,  at  the  instigation  of  George  Haigh)  on  an 
attachment  for  not  having  put  in  his  answer  to  a  bill  in 
equity,  and  he  was  thereupon  taken  to  Lancaster  Castle 
on  the  13th  of  April  then  instant. 

On  the  17th  of  April,  1849,  Mr.  Haigh  lodged  a  detainer 
against  the  petitioner,  under  which  and  a  detainer  of 
another  creditor,  the  petitioner  still  remained  in  custody. 
He  afterwards  put  in  his  answer  to  the  bill  in  equity. 

Subsequently,  he  filed  his  petition  in  the  Insolvent  Court 
at  Lancaster;  but  was  advised,  that,  being  a  trader,  he 
ought  properly  to  apply  to  the  Court  of  Bankruptcy.  On 
the  13th  of  July,  1849,  he  sued  out  the  present  fiat  against 
himself,  and,  having  surrendered,  obtairied  his  protection 

On  the  I7th  of  July,  1849,  he  made  an  application  to 
the  Commissioner  Stevenson,  to  be  discharged  from  custody, 
by  virtue  of  his  protection ;  but  the  Court  refused  to  make 
any  order. 

The  following  was  the  memorandum  then  made  by  the 
Commisdoner: — 

"  Upon  an  application  this  day  made  by  Mr.  Bolden,  as 
attorney  for  the  bankrupt,  for  the  discharge  of  the  bank- 
rupt out  of  custody,  and  also  to  examine  Mr.  Geo.  Haigh, 
the  detaining  creditor  of  the  said  bankrupt,  respecting  his 
dealings  and  transactions  with  the  bankrupt,  he  having 
been  duly  summoned  for  that  purpose  and  present  in  Court, 
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and  after  hearing  Mr.  Lowndes  on  behalf  of  Mr.  Haigh,  I  ISA), 
do  order  that  such  application  for  the  bankrupt's  discharge 
be  refused;  and  I  also  refuse  to  allow  Mr.  Haigh,  the  de- 
taining creditor,  to  be  examined  respecting  his  dealings 
and  transactions  with  the  bankrupt  with  reference  to  the 
debt  under  which  the  bankrupt  is  now  detained  in  custody, 
such  examination  appearing  to  me  to  be  proposed  to  be 
made  on  behalf  of  the  bankrupt  with  the  view  to  the  pre- 
sent application  for  his  discharge,  and  not  for  the  purposes 
of  the  bankrupt's  estate." 

An  appeal  against  this  order  was  dismissed,  as  not  hav- 
ing been  brought  within  the  time  limited  by  the  Bankrupt 
Law  Consolidation  Act,  1849. 

Afterwards,  the  bankrupt  passed  his  last  examination, 
and  again  applied  to  be  discharged;  whereupon  the  Com- 
missioner made  the  following  memorandum: — 

*'  Mr.  Bolden,  the  solicitor  for  the  bankrupt,  having  this 
day  renewed  his  application  to  examine  Mr.  Haigh,  and 
to  discharge  the  bankrupt;  and  on  referring  to  the  file  of 
proceedings  in  this  bankruptcy,  I  find  that,  on  the  14th 
day  of  January  last,  I  did  adjudicate  upon  the  same  mat- 
ters; and  it  being  declared  by  Mr.  Bolden  that  he  had  no 
new  grounds  to  assign  (except  the  circumstance  that  the 
bankrupt  has  this  day  passed  his  last  examination),  I  de- 
cline to  rehear  the  matters  then  decided  by  me,  or  to  make 
any  further  order  on  the  subject." 

From  this  decision  the  petitioner  now  appealed,  and 
prayed  that  the  Court  would  order  his  immediate  release 
firom  custody,  either  absolutely  or  upon  such  conditions  as 
the  Court  should  think  fit,  or  would  order  the  application 
made  by  the  petitioner  for  his  discharge  from  custody  to 
be  remitted  back  for  the  consideration  of  the  District  Court, 
with  directions  that  the  petitioner  should  be  at  liberty  to 
examine  Mr.  George  Haigh  respecting  his  dealings  and 
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1850.        transactions  with  the  petitioner  in  all  matters  relating  to 
EmpaH*      *^®  ^^^  ^^^  which  the  petitioner  was  then  in  custody. 

JONXS, 

In  re 

JoNBs.  Mr.  Maliiis  and  Mr.  JcUiffe  supported  the  petition. 

Mr.  Bacon,  for  the  creditors,  objected  that  it  was  a  mere 
contrivance,  for  the  purpose  of  appealing  after  the  statu- 
tory time.    He  referred  to  Sanderson's  case  (a). 

The  Vige-Chancellob  said,  that,  since  the  former  appli- 
cation, the  circumstances  of  the  case  had  been  varied  by 
the  bankrupt  having  passed  his  last  examination,  and 
having  undergone  further  imprisonment  The  second  ap- 
plication to  the  Commissioner  did  not,  therefore,  seem  to 
be  a  mere  repetition  of  the  former,  nor  did  the  case  ap- 
pear to  his  Honour  to  be  within  the  reason  upon  which 
Sanderson's  case  was  decided. 

March  26^       The  case,  having  stood  over  for  affidavits  to  be  filed, 
came  on  to  be  argued  upon  this  day. 

Mr.  Malins  and  Mr,  JoUiffe,  for  the  bankrupt,  relied  upon 
the  section  of  the  Act  above  referred  to. 

Mr.  Bacon,  for  the  opposing  creditors,  contended  that  the 
provision  in  question  was  framed  for  the  benefit  of  the 
creditors,  and  not  of  the  bankrupt 

The  Vice-Chakcbllob: — 

The  bankruptcy  was  of  the  bankrupt's  own  seeking. 
He  made  himself  a  bankrupt,  and  took  this  course  after 
filing  a  petition  in  the  Insolvent  Debtors'  Court,  which  he 
abandoned  in  favour  of  a  bankruptcy.  All  considerations 
belonging  peculiarly  to  a  case  in  which  a  person  has  been 

(a)  3  De  G.  &  S.  66. 
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made  a  bankrupt  unwillingly  or  by  a  creditor^  are  out  of  I8da 
this  casa  The  matter  stands  thus:  In  1847  a  judgment 
was  obtained  in  an  action  of  assumpsit  against  the  bank- 
rupt (an  adverse  action)  by  consent  upon  the  eve  of  trial. 
The  judgment  was  complete  in  1847,  and  no  step  was  taken, 
as  I  understand,  in  equity  or  otherwise,  to  invalidate,  im- 
peachy  or  question  it  I  must  assume  that  judgment  to  be 
legally  and  equitably  sustainable.  Is  there,  however,  any 
ground  for  believing  that  the  principal  money  due  on  the 
judgment  has  been  dischaiged  or  diminished?  Even  if  the 
interest  has  been  discharged,  it  does  not  appear  that  the 
principal  has  been  dischaiged  or  diminished.  I  must  take 
it  to  be  an  existing  bon&  fide  debt  due  from  the  bankrupt 
He  will  be  dischaiged  from  it  if  he  shall  obtain  his  certi- 
ficate, without  which  he  cannot  be  discharged,  unless  under 
the  terms  of  the  clause  of  the  Act  which  has  been  referred 
ta  Now  it  has  not  been  shewn  to  me  that  his  discharge 
from  imprisonment  would  be  usefrd  to  the  administration 
of  his  estate.  So  far  (if  at  all)  as  the  Act  affords  any 
guide  as  to  the  grounds  on  which  this  discretionary  power 
is  to  be  exercised,  the  present  case  does  not  appear  to  me 
to  be  one  within  the  intention  of  the  Act 

If  the  debt  of  the  detaining  creditor  were  suspicious,  or 
reasonably  questionable,  that  might  or  might  not  be  a 
ground.  But  upon  that  point,  I  wish  to  intimate  no  opin- 
ion. I  see  no  ground  on  which  I  can  act  in  the  present 
case,  and  must  dismiss  the  petition,  with  costs. 


An  order  having  been  drawn  up  accordingly,  and  the     Moa/  2Qth. 
costs  not  having  been  paid, 

Mr.  Bacon  on  this  day  moved  on  behalf  of  the  respond- 
ent for  a  writ  of  capias  ad  satisfaciendum  for  972L  16&  lOd, 
being  the  amount  of  the  costs  as  taxed.    The  application 
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1850.  was  made  under  the  249th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  which  provides  that  ''the  Court" 
may  in  all  matters  before  it  award  such  costs  as  to  such 
Court  shall  seem  fit  and  just;  and  that,  in  all  cases  in 
which  costs  shall  be  so  awarded  against  any  person,  it 
shall  and  may  be  lawful  for  "  such  Court'"  to  cause  such 
costs  to  be  recovered  from  such  person,  in  the  same  man* 
ner  as  costs  awarded  by  a  rule  of  any  of  the  superior 
Courts  at  Westminster  may  be  recovered  In  support  of 
the  motion,  he  referred  to  the  1  &  2  Vict  c  110,  s.  18, 
making  an  order  whereby  any  costs  are  payable  of  the  same 
force  as  a  judgment,  and  to  the  General  Orders  in  Bank- 
ruptcy giving  the  forms  of  writs  of  fieri  facias  in  such  a 
case.  Those  Orders  did  not  give  any  form  of  a  capias,  and 
therefore  a  special  application  became  necessary. 

The  Yicb-Chancellob  said,  that,  according  to  the  inter- 
pretation clause  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  ''the  Court"  meant  the  Court  of  Bankruptcy,  and 
the  Act  did  not  appear  clearly  to  constitute  any  Vice- 
chancellor  a  part  of  the  Court  of  Bankruptcy.  He  could 
not  make  an  order  for  imprisonment  under  a  doubtfiil  au- 
thority. The  only  order  which  he  could  make  would  be 
the  ordinary  four-day  order. 
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1849. 

Ex  parte  Tourhay.  -0*?.  soth. 

JL  HIS  was  the  petition  of  Mr.  Toumay,  presented  under  An  executor, 
the  Act  for  the  relief  of  trustees,  stating  that  Joseph  New-  ter  the  doith  of 
ington,  by  his  will,  dated  the  2 1st  of  October,  1844,  dis-  ^b'e^bllw  df^ 
posed  of  his  property  upon  certain  trusts,  and  that  he  ap-  ^^  teatator'a 
pointed  Mrs.  Newington,  Mr.  Toumay,  and  another  person  handi  into 
the  executors;  that  Mrs.  Newington  alone  proved  the  will,  ^A^rtfol^e 
and  died  in  1848;  that  the  petitioner  thereupon  proved  ^^^^ 
the  will;  and  that  he  paid  the  balance  of  the  trust  funds  of  ward*,  the  ex- 
the  testator's  estate,  amounting  to  19151.,  into  Court,  un-  Tend  thatthen 


der  the  provisions  of  the  Act  for  the  relief  of  trustees ;  and  SHMtotor  to  a 
that  he  had,  since  he  had  so  paid  in  the  amount,  discovered  «>Mideiabie 

,  amount  unpaid. 

that  debts  and  liabilities  of  the  testator  to  a  considerable  Upon  his  peti- 
amount  remained  undischarged;  and  he  prayed  that  the  p^dinwM^^^^ 
sum  of  1915i  might  be  paid  out  to  him,  in  order  that  he  ^"^^^ 
might  apply  it  in  discharge  of  the  debts  and  liabilitiea        *»king  properly 

fond 

Mr.  0,  W.  CoUins  appeared  in  support  of  the  petition. 

Mr.  Lloydf  Mr.  Hardy,  and  Mr.  R.  W.  Moore  appeared 
for  several  persons  named  by  the  petitioner  in  his  affidavit, 
made  on  his  paying  the  money  into  Court 

The  Yicb-Changbllob  made  the  order  asked,  on  the  pe« 
titioner  undertaking  properly  to  apply  the  fund. 


VOL.  III.  Y  Y  D.  (I.  S. 
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18fiO. 

Jan,  26th.  Bbech  v.  Lord  St.  Vincent. 

A  testator  de-  f)  AMES  B££CH,  the  testator  in  the  cause,  and  the  late 
trMtee' for'  ^  father  of  the  plaintiff,  was,  at  the  times  of  making  his  will 
ninety-nine       ^^^  q{  j^jg  death,  entitled  to  large  freehold  and  copyhold 

yean,  upon  °  ^"^ 

trust,  during  cstatcs  in  the  county  of  Stafford  and  the  county  of  Derby, 
yrars,  and  so  and  in  Other  parts  of  England,  and  was  also  possessed  of  a 
dItfingSrufe  ^^^  liLTge  personal  estate.  By  his  will  he  gave,  devised, 
°^  th  ^"^^d  ^°^^^^>  ^^^  appointed  all  his  manors,  and  all  other  free- 
be  in  existence  hold  and  copyhold  messuages,  lands,  tenements,  tithes, 
^d^nwduid  rents,  and  hereditaments  and  premises  situate  in  the  seve- 
^M"2000^%er  ^  countics  of  Stafford,  Derby,  and  York,  or  wheresoever 
annmn,and  to  else  the  Same  might  be  situate,  unto  Edward  Jervis  Lord 
muiate  this  an-  St.  Vincent,  then  Edward  Jervis  Rickets,  Richard  Clarke 
stand'^ssSsed  ^^^  ^^^  Rowland  Swann,  and  their  heirs,  to  the  use  of  his 
ofitand  Uie      g^jj  trustees,  and  their  executors  and  administrators,  for 

accumnlationf,  ^  ^  ^ 

upon  certain  twcnty-oue  years,  if  any  one  of  the  testator's  children  should 
declared,  being  SO  long  livc  and  remain  a  minor,  and,  being  a  daughter,  un- 
^J!^^l^^     married,  upon  certain  trusts  for  the  maintenance  and  edu- 

Bon  8  younger  '     *^ 

children;  and,    cation  of  the  testator's  children  during  their  minorities;  and 

subject  to  the  .        . 

term, the  estates  from  and  immediately  after  the  determination  of  the  said 
the'useTf  the  term,  and  in  the  meantime  subject  thereto,  the  testator  li- 
son  for  life,  with  jq{iq^  ^U  the  Said  hereditaments  to  the  use  of  the  same  tru»- 

remainder  to 

the  use  of  his     tccs,  their  cxccutors,  administrators,  and  assigns,  for  the 

lirst  and  other 

sons  successive-  term  of  niuety-niue  years,  to  commence  from  the  day  of 
remainders^  his  decease,  upon  trust,  by  means  of  the  rents,  issues,  and 
Siat  a"^*^  profits  of  the  hereditaments  comprised  in  the  term,  or  by 
for  accumukr  mortgage,  sale>  or  other  disposition  thereof,  or  of  a  compe- 
bcingaprovision  tent  part  thereof,  for  all  or  any  part  of  the  same  term,  or 
tion?wXnAe  Otherwise,  as  therein  mentioned,  to  levy  and  raise,  during 
deception  in  the  go  much  of  the  natural  life  of  the  plaintiff,  James  Beech, 

TheUusonAct      ,  ,  ,  ,,,   .•!,.,.       ,  .    ,     I 

the  testator  s  only  son,  as  should  fall  withm  the  period  of 
twenty-one  years  from  the  testator's  death,  and  also  dur- 
ing such  other  times  or  time  of  life  of  the  plaintiff  as  there 
should  be  in  existence  and  actually  born  any  children  or 
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child  of  the  plaintiff  entitled  by  virtue  of  the  trastB  there-  1850. 
inafter  declared  to  the  benefit  of  the  sum  to  be  accumu- 
lated, from  time  to  time,  an  annuity  or  clear  yearly  sum  of 
20002.,  clear  of  all  deductions  whatsoever  for  taxes  or  other- 
wise, on  the  24th  of  December  in  every  year,  the  first  pay-> 
ment  to  be  made  on  such  of  the  said  days  of  payment  as 
should  next  happen  after  the  plaintiff  should  come  into 
possession  of  the  estates.  And  the  testator  declared,  that 
the  said  annuity  was  to  be  received,  held,  and  applied  by 
his  said  trustees,  upon  the  trusts,  and  to  the  several  ends, 
intents,  and  purposes  thereinafter  expressed ;  and  after  the 
expiration  or  other  sooner  determination  of  the  said  term, 
and  in  the  meantime  subject  thereto,  and  to  the  trusts 
thereof,  the  estates  were  limited  to  the  use  of  the  plaintiff 
and  his  assigns  for  his  life,  with  remainder  to  the  use  of  trus- 
tees to  preserve  contingent  remainders,  with  remainder  to 
tiie  first  son  of  the  body  of  the  plaintiff  in  tail  general,  with 
remainder  to  the  second  and  other  sons  of  the  plaintiff  suc- 
cessively in  tail  general,  with  remainder  to  the  daughters  of 
the  plaintiff  as  tenants  in  common  in  tail  general,  with  cross 
remainders  between  or  among  them  in  tail  general,  with 
remainders  over.  And  the  testator  further  declared  and 
directed,  that  the  annuity  or  yearly  sum  of  20001.  there- 
inbefore given  to  his  trustees  was  so  given  to  them  upon 
trust,  that  they,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  should  from 
time  to  time  lay  out  and  invest  the  same  in  the  purchase 
of  a  competent  share  in  the  parliamentary  stocks  or  public 
funds  of  Great  Britain,  ar  upon  mortgage  or  other  real 
security,  and  from  time  to  time  alter  and  transpose  the 
said  securities  as  they  or  he  should  think  fit,  and  receive 
and  take  the  interests,  dividends,  and  yearly  proceeds 
thereof  when  as  the  same  should  become  payable,  and  lay 
out  and  invest  and  transpose  the  same  in  like  manner 
as  the  principal  monies,  so  that  the  whole  thereof  might 
accumulate  in  the  way  of  compound  interest,  until  the 

Y  Y  2 
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1850.  decease  of  the  plaintiff,  and  then  upon  trust  to  stand  pos- 
sessed of  the  whole  of  the  accumulated  fund  in  trust  for 
all  and  every  the  younger  children  of  the  body  of  the 
plaintiff,  exclusive  of  an  eldest  or  only  son,  to  be  paid  to 
such  younger  children,  or  any  one  or  more  of  them,  at 
such  age  or  ages,  day  or  days,  time  or  times,  and  subject 
to  such  provisoes,  conditions,  restrictions,  and  limitations 
over,  such  limitations  over  to  be  for  the  benefit  of  one  or 
more  of  such  younger  children,  with  such  provision  for 
the  maintenance  of  such  younger  children  until  their  por- 
tions should  respectively  become  due  and  payable,  as  the 
plaintiff,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  to  be  by  him  legally  executed,  or  by  his  willi 
should  appoint,  and  in  default  of  appointment,  and  sub- 
ject thereto,  the  accumulated  fund  was  to  be  equally  di- 
vided among  all  such  younger  children,  except  as  afore- 
said, the  shares  of  sons  to  be  paid  at  their  respective  ages 
of  twenty-one  years,  and  of  daughters,  at  their  respective 
ages  of  twenty-one  years  or  days  of  marriage,  which  should 
first  happen,  with  a  proviso  for  survivorship;  and  a  proviso 
that,  if  the  plaintiff  should  not  have  any  child,  or  should 
have  one  child  only,  or  a  daughter  or  daughters  only  and 
no  son,  or  if  all  his  children,  or  all  save  one,  or  save  a 
daughter  or  daughters  only,  should  die  under  the  age  of 
twenty-one  years,  and  without  issue  (if  sons),  or  under 
that  age  and  unmarried  (if  daughters),  then  the  trustees 
were  to  stand  possessed  of  the  trust  money  in  trust  for 
the  executors,  administrators,  and  assigns  of  the  plaintiff, 
as  part  of  his  personal  estate.  And  the  testator  declared, 
that  the  plaintiff  should,  under  the  doctrine  of  election,  be 
bound  to  give  effect  to  the  trust  for  the  accumulation  of 
the  said  sum  of  20002.  a  year  for  the  benefit  of  the  plain- 
tiff's younger  children.  And  the  testator  directed,  if  ne- 
cessary, that  the  said  trust  should  be  executed  so  far  as  it 
might  be  by  the  rules  of  law  or  equity,  although  part  of 
the  said  trust  might  be  incapable  of  taking  effect  under 
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the  rules  of  law  or  equity.  And  the  will  contained  a  pow-  1850. 
er  for  the  plaintiff,  when  in  possession  of  the  estates,  to 
charge  the  same  with  any  sum  or  sums  of  money,  for  a 
portion  or  portions  of  a  daughter  or  daughters  and  young- 
er son  or  younger  sons,  as  should  make  up  their  whole 
portion,  together  with  and  in  addition  to  the  accumula- 
tions of  the  aforesaid  yearly  sum  of  20002.,  which  should 
have  been  accumulated  at  the  time  of  plaintiff's  decease, 
equal  to  10,000/.  for  each  daughter  or  younger  son  who 
should  not  become  entitled  to  the  first  estate  of  freehold 
in  his  real  estatea 

The  testator  died  on  the  30th  of  October,  1828,  leaving 
the  plaintiff  his  only  son  and  heir-at-law.  The  plaintiff, 
upon  attaining  the  age  of  twenty-one  years  on  the  24th  of 
December,  1833,  entered  into  possession  of  the  devised  es- 
tates as  tenant  for  life  thereof,  under  the  limitation  of  the 
will;  and  the  trustees  had,  from  time  to  time,  down  to  the 
30th  of  October,  1 849,  continued  to  raise,  out  of  the  rents 
and  profits  of  the  estates,  the  annual  sum  of  20002L,  as  di- 
rected by  the  will,  and  had  invested  the  sum  so  raised  in 
the  purchase  of  Consols,  and  accumulated  the  incoma 
The  accumulations  amounted  to  41,556Z.  9«.  IcL  Consols. 
In  1843,  the  plaintiff  married,  and  had  issue  of  the  mar- 
riage one  child  only,  viz.  Cecil  James  Beech,  an  infant  of 
the  age  of  four  years,  one  of  the  defendants,  and  the  tenant 
in  tail  in  remainder. 

The  term  of  twenty-one  years  from  the  day  of  the  de- 
cease of  the  testator  having  expired  on  the  30th  of  Octo- 
ber, 1849,  the  said  trustees  had,  in  conformity  with  the 
provisions  of  the  will,  ceased  to  raise  the  annual  sum  of 
20002.,  there  being  then  and  still  no  younger  child  of  the 
plaintiff  in  existence. 

Upon  the  expiration  of  the  twenty-one  years,  the  plain- 
tiff requested  the  trustees  to  pay  to  him  the  dividends 
thenceforth  during  his  life  to  accrue  in  respect  of  the  ac- 
cumulated fund  of  41,556^.  98.  Id.  Consols;  but  they  al- 
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1850.^      leged  that  they  could  not  safely  do  so  save  by  the  direc- 
tion of  the  Court. 

The  plaintiff  thereupon  instituted  this  suit,  insisting, 
that,  according  to  the  true  construction  of  the  will,  the  ac- 
cumulation of  the  incoipe  arising  from  the  accumulated 
fund  ought  to  cease  at  the  same  period  as  the  raising  of 
the  annual  sum  of  20002.,  whence  that  fund  had  arisen; 
and  if  not,  then  that  so  much  of  the  said  will  as  directed 
the  said  fund  to  be  accumulated  beyond  twenty-one  years 
was  whoUy  void,  as  contrary  to  law;  and  that,  in  either 
case,  the  plaintiff  was  entitled,  as  heir-at-law  of  the  said 
testator,  to  receive  the  dividends  and  income  to  arise  from 
the  said  funds,  as  being  undisposed  of  by  the  wilL 

The  plaintiff  abo  submitted,  that  the  provision  in  the 
will  for  election  on  the  part  of  the  plaintiff  referred  to 
certain  other  estates,  which  were  settled  by  a  deed  of  the 
9th  day  of  February,  1804,  and  which  the  testator  had 
not  power  to  dispose  of  as  he  had  done  by  his  will,  but  the 
diqKNsing  whereof  the  plaintiff  was  willing  and  thereby 
offered  to  confirm. 

Mr*  Bacon  and  Mr.  Campbdl  for  the  plaintiff. — The  trust 
for  accumulation  is  clearly  bad  beyond  the  twenty-one  years, 
unless  the  case  is  within  the  second  section  of  the  Thellu- 
son  Act  (a).  In  order  to  come  within  this  section  the  ac- 
cumulation must  be  a  provision  for  raising  a  portion.  Now, 

(a)  39  &  40  Geo.  3,  c.  98,  b.  1 :  grantor  or  grantors,  settlor  or 
— **  That  no  person  or  persons  settlors,  or  the  term  of  twenty- 
shall,  after  the  passing  of  this  one  years  from  the  death  of  any 
Act,  by  any  deed  or  deeds,  sur-  snch  grantor,  settlor,  devisor,  or 
render  or  surrenders,  will,  oodi-  testator,  or  during  the  minority 
dl,  or  otherwise  howsoever,  set-  or  respective  minorities  of  any 
tie  or  dispose  of  any  real  or  per-  person  or  persons  who  shall  be 
sonal  property,  so  and  in  such  living  or  in  ventre  sa  mere  at 
manner  that  the  rents,  issues,  the  time  of  the  death  of  such 
profits,  or  produce  thereof  shall  grantor,  devisor,  or  testator,  or 
be  wholly  or  partially  accumu-  during  the  minority  or  respect- 
lated  for  any  longer  term  than  ive  minorities  only  of  any  per- 
the   life  or  lives  of  any  such  son  or  persons  who,  under  the 
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a  provision  of  this  kind  cannot  be  considered  to  be  pro- 
perly described  as  a  portion  in  any  sense.  Moreover,  the 
Act  cannot  mean  that  the  trust  itself  is  to  be  considered 
as  constituting  a  portion.  The  word  portion  must  mean  a 
charge  already  existing  upon  th^  estate,  which  is  to  be 
paid  off  by  the  accumulation.  It  is  associated  with  the 
word  debts,  which  must  mean  debts  then  in  existence. 

In  the  next  place,  the  portion  must  be  one  which  is  to 
be  raised  for  the  benefit  of  children  or  a  child  of  some  per- 
son taking  an  interest  under  the  wiU,  which  must  also 
mean  children  or  a  child  then  in  existence. 

At  all  events,  as  there  were  no  objects  when  the  twenty- 
one  years  ceased,  and  are  now  none,  the  trust  is  by  the 
terms  of  it  at  an  end. — They  cited  Shaw  v.  Rhodes  (a), 
Haley  v.  Bannister  (6),  Powell  v.  Cleaver  (c).  Eyre  v.  Mare- 
den  (d),  EUis  V.  Maxwell  (e),  Halford  v.  Staines  (/). 


1850. 


uses  or  trusts  of  the  deed,  sur- 
rendei',  will,  or  other  assurances 
directing  such  accnmiilations, 
would  for  the  time  being,  if  of 
fW  age,  be  entitled  unto  the 
rents,  issues,  and  profits,  or  the 
interest^  dividends,  or  annual 
produce  so  directed  to  be  accu- 
mulated; and  in  every  case  where 
any  accumulation  shall  be  di- 
rected otherwise  than  as  afore- 
said, such  direction  shall  be  null 
and  void;  and  the  rents,  issues, 
profits,  and  produce  of  such  pro- 
perty so  directed  to  be  accu- 
mulated shall,  so  long  as  the 
same  shall  be  directed  to  be  ac- 
cumulated contrary  to  the  pro- 
visions of  this  Act,  go  to  and  be 
received  by  such  person  or  per- 
sons as  would  have  been  entitled 
thereto  if  such  accumulation 
had  not  been  directed." 

Sect.  2.  "  Provided  always  and 
be  it  enacted,  that  nothing  in 
this  Act  contained  shall  extend 


to  any  provision  for  payment  of 
debts  of  any  grantor,  settlor,  or 
devisor,  or  other  person  or  per^ 
sons,  or  to  any  provision  for 
raising  portions  for  any  child  or 
children  of  any  grantor,  settlor, 
or  devisor,  or  any  child  or  chil- 
dren of  any  person  taking  any 
interest  under  any  such  convey- 
ance, settlement,  or  devise,  or  to 
any  direction  touching  the  pro- 
duce of  timber  or  wood  upon  any 
lands  or  tenements,  but  that  aU 
such  provisions  and  directions 
shall  and  may  be  made  and  given 
as  if  this  Act  had  not  passed.*' 

(a)  IMy.&Cr.  136;  6  C.  & 
F.  114,  nom.  Evam  v.  IliUier, 
See  Sugden's  Law  of  Property, 
325. 

(6)  4  Madd.  275. 

(c)  2  Bro.  C.  C.  499. 

(cO  2  Keen,  564, 

(e)  3  Beav.  587. 

(/)13Jur.73./^A.'f/'- 
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1860.  Mr.  Wigram  and  Mr.  A.  J,  Lewis,  for  the  tenant  in  tail, 

and  Mr.  Molina  and  Mr.  Crackndl,  for  the  trustees,  were 
not  called  upon. 

The  Viob-Chanc£LLo&: — 

Independently  of  the  Act,  the  accumulation  is  plainly 
well  directed,  and  the  demand  made  by  this  suit  unsus- 
tainable. The  question  therefore  is,  whether  the  present 
case  is  within  the  Act.  The  cases  exempted  from  the  ope- 
ration of  the  Act  by  the  second  section  must  be  decided 
exactly  as  they  would  have  been  if  the  Act  had  never 
passed.    This  section  provides — [His  Honour  read  it]. 

It  has  been  suggested  as  doubtful  whether  the  word 
'^  portions  "  in  this  section  can  be  construed  as  confined 
to  '*  portions  "  existing  as  charges  independently  of  the 
instrument  in  question.  I  think  that  the  word  may  well 
extend  to  a  fund  appropriated  to  the  purpose  of  raising 
future  portions,  which  only  have  their  existence  under 
the  instrument  itself 

The  next  question  is,  whether  the  term  "  portion "  is 
properly  applicable  to  a  gift  of  this  description.  The 
testator  was  a  person  having  large  landed  property,  and 
by  the  will  makes  his  son  tenant  for  life  of  it,  subject  to 
this  provision,  that  an  annuity  of  20002.  per  annum  shall 
be  deducted  from  the  income  during  twenty-one  years, 
and  so  much  longer  as  his  son  should  happen  to  have  any 
daughter  or  younger  son  alive. 

This  money  is  to  be  laid  out  and  accumulated,  and  the 
accumulated  fund  is  to  belong  to  the  daughters  and 
younger  sons  of  the  plaintiff.  I  am  of  opinion  that 
such  a  provision  is  a  portion;  and  that,  therefore,  the 
word  '^portion''  is  correctly  applicable  to  it 

The  next  question  is  as  to  the  persons  for  whom  this 
provision  is  made.  They  are  clearly  children  of  a  person 
taking  an  interest  under  the  instrument,  and  therefore 
within  the  provisions  of  the  section. 
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The  only  remaining  question  is,  whether  the  words  1650. 
^'any  child  or  children"  must  be  confined  to  existing 
children,  or  extend  to  those  who  may  afterwards  come  into 
existenca  And  on  this  point  I  am  of  opinion  that  it  is 
not  necessary  to  give  the  more  confined  interpretation  to 
the  clause,  but  that  it  extends  to  children  thereafter  to 
come  into  existence. 

These  provisions  seem  to  me  effectually  taken  out  of  the 
Act  by  the  Act  itself;  and  as  by  the  law^  independently 
of  the  Act,  the  trust  is  valid,  I  think  that  the  accumula- 
tion, which  has  reached  42,000i,  cannot  be  stopped:  but 
the  question  was  a  reasonable  one,  and  the  costs  may  come 
out  of  the  fund  (o). 

(a)  See  JonM  ▼.  Maggs^  9  Hare,  605. 


Fbogqatt  v.  Wabdbll.  j^^  2XHh 

John  ATKINSON  WARDELL,  by  his  wiU,  dated  the  a  testator,  hav- 
15th  of  October,  1845,  devised  and  bequeathed  as  follows:  "1»  ^^  ter  wiU 

*  '  ^  ^  given  a  legacy 

— "  I  give  and  bequeath  to  my  youngest  son,  Martin  War-  of  500(W.  to  a 
dell,  the  whole  of  my  real  property,  whatsoever  and  where-  ter,  made  a  co- 
soever,  with  all  the  rents,  issues,  and  profits  thereof,  to  ^^i^i^^a 
him  and  his  heirs  for  ever;  provided  nevertheless  that  if  "*  ^®^J3^?!*^^ 

^  .  gave  2500/.  to 

the  said  Martin  Wardell  should  die  unmarried,  then  I  give  her  hnsband, 
and  bequeath  the  said  real  estate  to  his  three  sisters,  Ann  ^^  f^^  ^ 
Burton,  Eliza  Wardell,  and  Frances  Stutter,  share  and  ^^^^JJ^ 
share  alike;  to  my  daughter,  Frances  Stutter,  5000f.  Three  free  from  aU 
per  Cent  Consolidated  Bank  Annuities.^'  ties  of  her  hns- 

By  a  codicil  of  the  I7th  of  AprU,  1846,  the  testator  be-  SS^aTSS- 

ter  was  entitled 
to  the  income  of  the  2500^  for  her  life,  with  remainder  to  all  her  children  as  to  the  capitaL 
A  testator  devised  all  his  zeal  property  to  his  youngest  son  and  his  heirs,  but  if  he  should  die  ummar- 
ried,  then  to  his  sisters  and  their  heirs.  By  a  codicil,  he  dechircd  that  he  left  in  trust  to  his  executors 
the  whole  of  the  property  of  every  description  which  he  had  willed  to  his  youngest  son : — Hdd^  that 
the  beneficial  disposition  made  by  the  will  was  not  revoked,  but  that  the  executors  took  subject  to 
the  trusts  thereby  declared. 


.-A,^^  ^o^tM  /Z^*^.  /^^. 
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1860.^  queathed  as  follows: — "And  whereas  I  have  giyen  by  my 
will  to  Frances  Stutter,  my  daughter,  50002.  Consols,  now  I 
hereby  declare  such  gift  to  be  utterly  yoid  and  of  no  effect 
In  lieu  whereof  I  give  to  John  Stutter  her  husband  2600/L, 
and  25002.  in  trust  for  the  said  Frances  Stutter  and  her 
children,  free  and  clear  from  all  debts  or  liabilities  of  her 
said  husband." 

On  the  18th  of  April,  1846,  the  testator  made  the  fol- 
lowing codicil: — "I  hereby  declare  that  the  whole  of  the 
property  of  every  description  that  I  have  willed  to  my 
son  Martin  Wardell,  I  leave  in  trust  to  my  executors  and 
Brumbridge  Burton,  Esq." 

The  suit  was  instituted  by  one  of  the  executors,  for  the 
opinion  of  the  Court  on  the  construction  of  the  above  will 
and  codicils. 

Mr.  Teed  and  Mr.  Steere  were  for  the  plaintiff. 

Mr.  K,  Parker  and  Mr.  De  Oexy  for  Mra  Frances  Stutter, 
contended,  that,  upon  the  will  and  codicil,  there  was  a  plain 
intention  to  give  to  her  a  life  interest  in  the  2500JL,  with 
remainder  to  her  children.  They  cited  Crawford  v.  Troir 
ter{a),  Morse  v.  Morse  (J>),  Vaiigha/n  v.  The  Marquis  of 
Eeadfort  (c),  French  v.  French  (d).  Bain  v.  Lescher  (c), 
Crockett  v.  Crockett  (/),  Sutton  v.  Torre  (jg)y  and  an  unre- 
ported case  there  referred  to  as  having  been  decided  by  the 
Vice-Chancellor  of  England  upon  the  construction  of  an- 
other part  of  the  same  codicil,  which  was  the  subject  of 
that  suit 

Mr.  Wu/ram  and  Mr.  Craig,  for  the  children  of  Mrs. 
Rutter,  contended  that  they  took  with  her  a  present  in- 


(a)  4  Madd.  361.  (<;)  11  Sim.  397. 

(b)  2  Sim.  485.  (/)  2  Ph.  663. 

(c)  10  Sim.  639.  (g)  6  Jur.  231. 

(d)  11  Sim.  267. 
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terest  as  joint  tenants  in  the  capital  of  the  25002. — They        1850. 
referred  to  Bustard  v.  Saunders  (a),  De  Witte  v.  De  WtUe(b), 
Scott  V.  Scott  (c),  Cwmingham  v.  Murray  (cJ),  Ogle  v.  Cauh 
thorn  (tf). 

Mr.  Bacon  and  Mr.  Ayrtont  for  Martin  Wardell,  sub- 
mitted that  the  devise  to  him  and  his  sisters  was  not,  as 
to  the  beneficial  interest,  revoked  by  the  second  codicil 

The  Vice-Chakcellor: — 

The  legacy  of  5000/.  given  by  the  will  was  not  given  to 
the  separate  use  of  Mrs.  Stutter.  With  regard  therefore  to 
the  2500/.  given  by  the  codicil  to  Mr.  Stutter,  it  may  be 
thought  that  the  testator  as  to  that  sum  does  not  mate- 
rially depart  from  what  he  had  done  by  his  wilL  As  to 
the  other  2500/.,  by  the  bequest  of  this  portion  the  codicil 
seems  to  revoke  the  interest  which  the  husband  would  have 
taken  in  it  under  the  wilL  It  seems  unlikely  that  the  tes- 
tator intended  any  part  to  belong  to  the  daughter  abso- 
lutely. The  testator  gives  25002b  in  trust  for  Frances  Stut- 
ter and  her  children,  and  then  comes  this  phrase  ''  free  and 
clear  from  all  debts  or  liabilities  of  her  said  husband." 
According  to  the  arrangement  of  the  words,  the  whole  of 
the  2500/.  is  given  free  and  clear  from  all  debts  or  liabili- 
ties of  the  husband.  Without  expressing  assent  or  dissent 
upon  the  subject  of  any  of  the  authorities  cited,  the  true 
construction  of  this  codicil  appears  to  me  to  make  Mrs. 
Stutter  tenant  for  life  of  the  latter  2500/.  And  I  think 
the  bequest  to  her  children  not  confined  to  children  now 
in  existenca 

With  respect  to  the  real  estate  there  must  be  a  declara- 

(a)  7  Beav.  92.  (d)  1  De  G  &  S.  366. 

(6)  11  Sim.  41.  (e)  9  Jur.  325. 

(c)  15  Sim.  47. 
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V, 

Wakdbll. 
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tion  that  it  is  to  be  held  in  trust  for  the  same  purposes  as 
those  declared  by  the  will. 

The  costs  must  come  out  of  the  residuary  personal  es- 
tate, except  as  regards  the  costs  of  establishing  the  will, 
which  must  be  paid  out  of  the  real  estate. 


Jan.  30M.  CoOPER  V.  ThB  EaRL  OP  PoWIS. 
Feb,  7th  <b 

A  shareholder  A  HIS  was  a  demurrer  to  a  bill  filed  by  a  shareholder  in 

au^c^mpray,  ^  Company  incorporated  by  Act  of  Parliament,  and  called 

on  his  0^  ^»-  the  Shropshire  Union  Railways  and  Canal  Company.    The 

abiii  against  the  bill  sought  to  restrain  the  Company  from  petitioning  or 

the°diiwtOT8,  apply ii^g  to  Parliament  for  any  Act  authorising  the  Com- 

in"im  ^^^oSct****  pauy  to  abandon  the  formation  of  the  railways  authorised 

manner,  by  re-  to  be  made  Under  their  existing  Acts.    The  bill  stated,  that 

or  otherwise,  the  Company  had  deposited  in  the  Private  BiU  Office  of  the 

bero^he^r  ^ouse  of  Commous  a  bill,  intitled  "A  Bill  to  authorise 

PJ™*^°"*P^»  the  abandonment  of  part  of  the  undertaking  of  the  Shrop- 

suitbeingtopre-  shiro  Union  Railways  and  Canal  Compay,  and  to  alter 

pany  fnm  mak-  some  of  the  provisions  of  the  lease  thereof  to  the  London 

if^thTifne,^  and  North  Western  Railway  Company;"  and  submitted 

from  applying  that  such  a  change  in  the  objects  of  the  Company  was 

foranthorityso  contrary  to  the  agreement,  on  the  faith  of  which  he  took 

that^thTsuit  '  shares;  and  that,  as  the  corporation  seal  was  affixed  to  the 

was  defective  petition,  he  could  not  be  heard  before  the  House  of  Com- 

for  want  of  par-  *            ^   ' 

ties,  the  case  be-  mons  in  Opposition  to  the  bill,  and  had  no  remedy  except 

inff  analogous  to  .       .    . 

that  of  a  suit  by  by  injunction. 

teSstlttSst  a  ^^  Company,  the  directors,  and  the  London  and  North 

trustee  com-  Wcstem  Railway  Company  were  the  defendants.    The  de- 
plaining  of  a  #.       .       1          i»     t                1 
breach  of  trust,  murrer  was  for  want  of  equity;  but  a  further  ground  was 

kg  oTer  ces-  taken  at  the  bar  that  the  plaintifi*  could  not  sue  without 

tuis  que  trustent 

parties;  and  a  demurrer  ore  tenus  on  this  ground  was  allowed,  without  costs. 
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having  the  other  shareholders  represented  distinctly  from        ism. 
the  Company. 

Mr.  Bcuxm  and  Mr.  WUlcocky  for  the  Company,  in  support 
of  the  demurrer. — In  the  first  place,  the  suit  is  defective, 
being  instituted  by  the  plaintiff  on  his  own  behalf  only, 
and  the  other  shareholders  being  unrepresented. 

In  the  next  place,  there  is  no  equity  affording  a  ground 
for  the  interference  of  the  Court.  The  proper  course  for 
the  plaintiff  to  have  taken,  if  he  had  any  cause  of  complaint, 
would  have  been  to  apply  to  be  heard  in  Parliament  against 
the  bill  The  bill  does  not  allege  that  the  Company  would 
object  to  a  shareholder  being  heard. — They  referred  to 
Parker  v.  The  River  Dunn  Navigation  Company  (a)y  Ware  v. 
Orand  Junction  Waterworks  Company  (6),  and  Foea  v.  Har- 
bottle  (c). 

The  Vioe-Chancbllob: — 

Assuming  that  no  sufficient  case  is  made  for  an  injunc- 
tion to  restrain  the  defendants  from  applying  to  Parlia- 
ment, I  still  think  that  a  case  is  stated  on  the  bill  which 
may  entitle  the  plaintiff  to  relief  The  only  question  to 
which  the  plaintiff's  counsel  need  address  themselves,  is 
that  respecting  the  constitution  of  the  suit  as  to  parties. 

Mr.  Malins,  Mr.  Rounddl  Palmer,  and  Mr.  Westoby  in  sup- 
port of  the  bill. — There  was  no  demurrer  in  Parker  v.  The 
River  Dunn  Navigation  Company  (a),  nor  in  Ward  v.  Soci- 
ety ofAttomie8(d),  In  neither  of  those  cases  was  any  objec- 
tion taken  for  want  of  parties,  although  those  suits  were 
constituted  as  this  is.    Nor  could  any  such  objection  have 


(a)  1  De  G.  &  S.  192.  (c)  2  Hare,  461. 

(6)  2  Ru88.  &  My.  470.  (d)  1  Coll.  370. 
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1850.^  been  taken.  The  principle  is,  that  any  individual  of  a 
class  may  file  a  bill  on  his  own  behalf,  if  he  chooses  to  seek 
only  relief  for  himself  There  can  be  no  doubt  that  he  is 
entitled  to  sue  alone,  and  the  only  question  is,  -whether  it 
was  necessary  to  make  the  other  shareholders  defendanta 
We  submit  that  it  was  not.  The  plaintiff  entered  into  a 
contract  with  the  corporation.  All  the  other  individual 
shareholders  are  included  in  the  corporation,  which  is  a 
defendant.  This  is  not  a  bill  concerning  the  affairs  of  the 
corporation,  but  one  to  enforce  the  plaintiff's  separate  and 
individual  rights  against  the  corporate  body.  The  cases 
dted  on  the  other  side  do  not  establish  any  impropriety  in 
the  constitution  of  the  present  suit  In  Mozley  v.  A  Iston  (a) 
two  individual  shareholders  filed  their  bill,  complaining 
that  certain  persons  were  acting,  and  assumed  to  act,  as 
directors,  whereas  some  of  them  ought  to  have  gone  out  of 
office;  and  that  thereby,  not  the  plaintiffs  only,  but  the 
Company  were  injured.  And  the  bill  charged  that  the 
Company  and  its  interests  would  be  greatly  prejudiced,  if 
the  defendants  should  be  permitted  to  act  as  directors  of 
the  Company  in  the  matters  therein  mentioned  or  other- 
wise. The  prayer  was  to  restrain  the  twelve  directors  from 
acting;  and  that  they  might  be  ordered  to  place  the  com- 
mon seal  and  books  of  the  Company  under  the  control  of 
the  lawful  directors,  for  the  purposes  of  the  Company.  In 
Bagshaw  v.  Hastem  Union  Railway  Company  (6),  the  dis- 
tinction is  drawn  between  the  two  classes  of  cases. 

The  short  outline  of  the  present  case  is  this: — The  cor- 
poration invited  the  plaintiff  to  subscribe  to  an  undertak- 
ing for  making  230  miles  of  railway,  of  which  30  constituted 
the  portion  of  the  line  between  Shrewsbury  and  Stafford. 
The  plaintiff  agreed  to  those  terms,  and  subscribed  and 
paid  his  money.  Then  the  corporation  apply  to  Parliament, 

(a)  1  Ph.  790.     .  (6)  7  Hare,  114;  2  Mac.  &  G.  389. 
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using  the  partnership  name,  for  liberty  to  make  only  the  1850. 
thirty  miles,  the  sum  required  for  which  would  be  actually 
less  than  they  had  in  their  pockets.  They,  therefore,  keep 
the  plaintiff's  money,  without  giving  him  what  he  bar- 
gained for.  The  Act  of  incorporation  enables  them  to  ap- 
ply to  Parliament  in  the  name  of  all  the  shareholders,  in- 
cluding the  plaintiff;  but  he  individually  has  a  right  to 
complain  of  the  fraud  which  has  been  practised  upon  him 
by  the  Company,  without  bringing  before  the  Court  any 
other  individual  shareholder.  The  equity  is  clear.  The 
subscription  contract  is  a  several  one  between  each  share- 
holder and  the  Company;  and  the  plaintiff  complains  of 
the  whole  Company,  and  not  of  any  shareholders,  since  it 
is  the  Company  which  threatens  to  use  its  corporate  power 
in  a  manner  which  will  be  a  fraud  upon  the  contract  im- 
der  which  the  plaintiff  joined  it. 

Mr.  Bacon  in  reply. — ^There  might  be  any  number  of 
suits  for  the  same  matter,  if  the  plaintiff's  argument  is 
light. 

[The  Vice-Chakcellor: — In  Modey  v.  Alston  the  Lord 
Chancellor  said:  "  I  think  therefore,  that,  if  there  were  no 
other  objection  to  this  bill  but  the  shape  and  form  of  it, 
as  filed  by  one  or  two  shareholders,  not  on  behalf  of  them- 
selves and  others,  but  in  their  individual  characters  only, 
that  objection  alone  would  be  fatal  to  it''] 

The  case  of  Ware  v.  The  Orand  JimcUon  Watenvorke 
Company  (a)  is  conclusive  in  our  favour. 

[The  Vigb-Changellob: — Since  that  case  was  decided, 
opinions  have  been  given  from  the  bench  which  had  not 

(a)  2  Ru88.  &  My.  470. 
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1850.  then  been  expressed.  I  remember  that,  at  that  time,  it 
was  almost  held  that  a  person  could  not  enter  into  a  con- 
tract not  to  apply  to  Parliament;  and  it  struck  me  that 
much  might  be  said  in  favour  of  that  view.] 

His  Honour  reserved  his  judgment. 

Feb.  7th.      The  Vicb-Chancbllob: — 

The  only  cause  of  demurrer  alleged  on  the  record  in  this 
case  is,  want  of  equity.  And  I  continue  of  opinion  that 
the  bill  does  state  a  case  for  equitable  relief. 

The  very  different  question,  whether  it  is  sufficient  in 
point  of  parties,  is  that  on  which  my  judgment  was  re- 
served. 

Mr.  Cooper,  the  plaintiff,  sues  on  his  own  behalf  only; 
he  sues  as  a  shareholder  in  a  certain  incorporated  Com- 
pany, in  which,  however,  it  must  I  think  be  taken,  that 
there  are  shareholders  not  parties  to  the  bill,  nor  repre- 
sented on  the  record,  unless  by  the  corporation  (the  body 
politic)  itself,  which  is  a  defendant,  or  by  the  directors, 
who  are  the  only  other  defendants,  and  are  probably  share- 
holders. Now,  though  there  may  be  many  purposes  for 
which  all  the  shareholders  in  such  a  Company  may  and 
must  be  considered  as  effectually  represented  by  the  body 
politic,  or  by  the  body  politic  and  directors,  yet  I  am  not 
aware  that  this  rule  obtains  where  (as  in  the  present  in- 
stance) a  complaint  is  made  by  an  individual  shareholder 
against  acts  of  the  body  politic,  or,  in  other  words,  the 
persons  who  have  the  custody  and  control  of  its  common 
seal,  and  manage  and  direct  its  affairs;  a  complaint, 
namely,  that  those  acts  infringe  a  right  not  peculiar  to  the 
plaintiff,  but  belonging  to  him  as  one  of  the  shareholders, 
and  similarly  to  other  shareholders  in  that  character. 

The  case  before  the  Court  seems  to  me  analogous  to  that 
of  a  trustee  for  a  plurality  of  persons,  who  is  chaiged  by 
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one  of  them  with  breaches  of  trust  Generally,  in  such  a  i860, 
case,  all  must  be  parties  to  the  cause,  or  represented  in  it 
And,  therefore,  assuming  that  if  this  suit  had  been  insti- 
tuted by  the  actual  plaintiff  on  behalf  of  all  the  share- 
holders, or  of  all  the  shareholders  not  defendants,  or  if 
some  of  the  shareholders  not  directors  had  been  made 
defendants,  the  bill  would,  with  or  without  some  further 
addition,  have  been  sufficient :  I  think  it,  in  its  actual  state, 
not  so;  a  consequence  which  seems  to  me  to  follow  from 
several  binding  authorities,  familiar,  in  great  part  at  least, 
to  the  profession,  which  are  conveniently  collected  in  Mr. 
Calvert's  useful  treatise  upon  the  law  respecting  parties 
to  suits  in  equity. 

On  the  whole,  whatever  may  be  the  ordinary  course  as 
to  costs  where  a  demurrer  is  allowed  for  a  defect  in  par- 
ties, and  that  objection  is  not  stated  on  the  record,  I  think 
that  this  demurrer  should  be  allowed  without  costs  on 
either  side,  and  with  liberty  to  amend  generally. 


The  bill  having  been  amended,  the  case  now  came  on  /V5. 12^/1. 
upon  a  motion  for  an  injunction  to  restrain  the  defend- 
ants from  applying  to  Parliament  for  an  Act  authorising 
them  to  abandon  the  formation  of  a  portion  of  the  railways 
which  they  were  empowered  to  construct  by  their  present 
Act;  the  plaintiff  insisting  that  such  an  abandonment  was 
contrary  to  the  agreement  upon  the  faith  of  which  he  be- 
came a  shareholder;  but  that,  according  to  the  rules  of 
both  Houses  of  Parliament,  he  could  not  be  heard  to  op- 
pose a  bill  brought  in  upon  the  petition  of  the  corporate 
body  of  which  he  was  a  member. 

Mr.  Molina,  Mr.  RowndeU  Palmer,  and  Mr.  Westoby,  in 
support  of  the  motion,  cited  Ward  v.  Society  of  AUor- 
nies  (a),  Parker  v.  The  River  Dunn  Navigation  Company  (b\ 

(a)  1  Coll.  370.  (6)  1  De  G.  &  S.  192. 

VOL.   HI.  Z  Z  D.  G.  S. 
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1850.  Bagsha/w  v.  Eastern  Union  Railway  Company  (a),  Attorney- 
Oeneral  v.  The  Corporation  of  Norwich  (6),  and  Cohen  v. 
WHkineon  (c). 

Mr.  Bacon  and  Mr,.WHicocky  for  the  defendants,  con- 
tended, that  the  application  came  too  late,  the  plaintiff 
having  had  notice  of  the  intention  of  the  Company  as  long 
ago  as  November,  or  even  September  last,  and  the  plans 
having  been  deposited  in  December  or  January. 

The  y iob-Chanobllor  thought  that  the  application  came 
too  late,  and  refused  the  motion,  reserving  the  costs. 


(a)  7  Haie,  114;  2  Mae.  k  G.         (b)  16  Sim.  225. 
3S9.  (e)  1  Mac  k  G.  481. 


Dec,  7tk.  Sbxton  v.  Smith. 

By  articles  of  X  HIS  was  a  suit  for  the  administration  of  a  testator's 
busineM^TwJf  *  ©ffects,  in  which  the  usual  decree  had  been  made.  A  mo- 
at the  dwth  of   (jiQQ  ^ag  HQ^  made  on  behalf  of  the  plaintiff  the  executrix, 

either  partner  ... 

within  the  port-  for  an  injunction  to  restrain  the  respondents  from  suing 

nership  term,  to   •  • 

be  carried  on       nOr  at  laW. 

rf  t^*t^^  for  ^^  testator  had  carried  on  business  in  partnership  with 
the  mutual  be-    one  William  Hammond,  under  articles,  providing  that,  on 

nefitandatthe  >  r  ©  > 

riflkofthoBur-  the  death  of  either  partner,  the  business  should  be  con- 
anTthe^Mu'-  tinuod  for  the  mutual  benefit  and  at  the  mutual  risk  of 
toatoraof  Ae^  the  Surviving  partner  and  the  executors  and  administra- 
deceased  part-    tors  of  the  deceased  partner  until  the  completion  of  the 

ner.  After  the  t>     *i  -ii      i  t  *    h 

decease  of  one    term.     By  the  Will,  the  testator  directed  all  monies  ansmg 

partner,  trades- 
men supplied 

goods  to  the  firmi  and,  a  decree  for  the  administration  of  the  estate  of  the  deceased  partner  having 
been  made,  they  claimed  to  prove  under  it  for  the  price  of  the  goods.  The  chum  was  rejected:— 
Neidj  that  thej  had  not  so  elected  to  proceed  in  equity  as  to  preclude  themselves  finom  suing  the 
executrix  at  law  for  the  same  demand. 
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from  the  profits  of  the  business  to  be  invested  upon  secu-        1849. 
rities  in  manner  therein  mentioned. 

The  testator  died  on  the  26th  of  July,  1846. 

A  fiat  in  bankruptcy  was  issued  against  William  Ham- 
mond on  the  5th  of  June,  1848,  under  which  he  was  found 
a  bankrupt,  and  he  had  not  obtained  his  certificate. 

The  decree  in  the  suit  was  made  on  the  29th  of  Janu- 
ary, 1848,  and  under  it  the  respondents,  William  George 
Watson  and  George  Tyrell,  carried  in  a  claim  for  2531. 2$.  6d, 
alleged  to  be  due  to  them  from  the  plaintiff  as  executrix 
of  the  testator  Henry  Sexton. 

In  support  of  the  claim  before  the  Master,  it  was  con- 
tended, that,  according  to  the  true  construction  of  the 
partnership  articles,  the  partnership  continued  after  the 
death  of  the  testator;  and  also  that  the  executrix  had,  sub- 
sequently to  the  death  of  the  testator,  acted  as  partner, 
and  held  herself  out  as  partner  with  William  Hammond. 
Oa  the  18th  of  July,  the  claim  was  disallowed  by  the  Mas- 
ter; and  the  report,  in  which  the  respondents'  demand  was 
not  included  among  the  testator's  debts,  had  been  abso- 
lutely confirmed. 

On  the  20th  of  November,  the  respondents  commenced 
an  action  in  the  Court  of  Exchequer  against  the  executrix, 
to  recover  the  same  sum  for  which  the  claim  before  the 
Master  had  been  carried  in. 

Mr.  Bacon  and  Mr.  Freding  in  support  of  the  motion. 
If  the  plaintiffs  at  law  succeed  in  recovering  against  the  ex- 
ecutrix, she  will  be  entitled  to  repay  herself  out  of  the  es- 
tate; so  that  the  plaintifis  at  law  will  thus  circuitously  ob- 
tain the  same  relief  as  they  have,  upon  a  direct  application 
to  this  jurisdiction,  been  held  not  entitled  to.  By  carrying 
in  their  claim  into  the  Master's  office,  they  must  be  con- 
sidered to  have  conclusively  elected  to  proceed  in  equity, 
and  cannot,  afler  failing  there,  be  allowed  to  prosecute 
the  same  demand  at  law. — They  cited  Sutton  v.  Mnshr 

zz2 
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1849. 


iter  (a),  Oldfidd  v.  C(MeU{b),  Frank  v.  BameU  (c),  Bocke  v. 
Cooke  (d). 

The  Vice-  Chancbllob,  without  hearing  the  other  side, 
said,  that  the  executrix  had  opposed,  and  frustrated,  the 
endeavour  of  the  creditors  to  come  in  under  the  decree, 
and  they  were  now  proceeding  against  the  executrix  in- 
dividually at  law.  His  Honour  refused  the  motion,  with 
costs. 


(a)  2  Sim.  513. 

(b)  6Beay.  132;  6  Id.  515. 


(c)  2  My.  &  K.  618. 
{d)  2DeG.&S.493. 


Dee.  \m. 


SWANGEB  V.  QaRDNER.' 

X  HIS  was  a  suit  to  set  aside  the  purchase  of  the  goodwill 
of  a  fishmonger's  business  at  Bath,  on  the  ground  of  fraud. 
The  cause  came  on  for  hearing  on  the  13th  of  Novem- 


1850. 
Jan,  nth. 
Vniereabfll 
had  been  retain- 
ed for  a  year, 
withlib^ty  to 
bring  an  action, 

and  it  had  been  ber,  1848,  and  a  decree  was  then  made,  dismissing  the 

ordered,  that,  .  '  o 

if  the  plain-  bill  with  costs  as  against  one  defendant,  and  ordering  that, 
proMed  to^  ^  agaiust  another  defendant,  the  bill  should  be  retained 
riiS^^flT"  ^^'  twelve  months;  and  it  was  ordered,  that  the  plaintiff 
was  to  stand  should  be  at  liberty  to  bring  such  action  against  the  de- 
Court, npon the  fcudaut  Sarah  Gardner  as  he  should  be  advised;  or  that 
«do^da?g^  the  plaintiff  should  be  at  liberty  to  continue  the  action 
the  time  after     already  commenced  by  him  against  the  said  defendant; 


it  had  expired, 
and  after  the 
defendant  had 
applied  to  ha^e 
that  bill  dis- 
missed abeo- 
lately. 


i^^-2-#»^/ 


and  in  the  latter  case  the  defendant  by  her  counsel  under- 
took to  consent  that  the  rule  to  discontinue  the  action 
should  be  set  aside,  and  in  either  case  the  plaintiff  was  to 
be  at  liberty  to  proceed  to  trial;  and  it  was  also  ordered, 
that  in  case  the  plaintiff  should  not  proceed  to  trial  as 
aforesaid,  within  the  time  aforesaid,  the  bill  was  to  stand 
dismissed  out  of  this  Court  as  against  the  defendant  Sarah 
Gardner,  with  costs. 

No  proceeding  was  taken  by  the  plaintiff  until  the  9th 


CASES   IN   CHAKCSBT.  697 

of  November,  1849,  on  which  day  he  commenced  a  new  1849. 
action  against  the  defendant  Sarah  Qardner;  and  on  the 
same  day  he  caused  the  writ  of  summons  to  be  left  at  the 
office  of  her  solicitors  for  an  undertaking  to  appear  for  the 
defendant  Sarah  Qardner  to  such  action,  which  was  given 
on  the  following  day. 

On  the  16th  of  November,  184f9,  an  appearance  to  the 
action  was  entered  for  the  defendant  Sarah  Gardner. 

Amotion  was  now  made  on  behalf  of  the  defendant  Sarah 
Gardner,  that  the  bill  might  stand  absolutely  dismissed. 

In  support  of  the  motion  the  defendant's  solicitor  de- 
posed, that,  by  entering  the  appearance  for  the  defendant 
before  the  regular  time  for  doing  so,  he,  the  deponent, 
had  afforded  an  opportunity  to  the  plaintiff  to  have  de- 
livered the  declaration  in  his  new  action  in  sufficient  time 
to  have  enabled  him  to  have  proceeded  to  trial  in  the 
Sittings  either  for  Middlesex  or  London  after  the  then 
present  Michaelmas  Term,  but  that  the  plaintiff  had  not 
yet  delivered  his  declaration  in  the  action. 

In  opposition  to  the  motion  the  plaintiff's  solicitor  de- 
posed, that  instructions  for  the  declaration  had  been  long 
since  laid  before  counsel;  but  that,  owing  to  the  numerous 
documents  which  it  was  necessary  for  him  to  peruse,  the 
draft  had  not  been  yet  settled. 

Mr.  Bacon  and  Mr.  Toidmin  supported  the  motion,  and 
cited  CaAome  v.  Barsham  (a). 

Sir  F.  Simpkinaon  and  Mr.  Vance,  for  the  plaintiff,  re- 
ferred to  Seton  on  Decrees,  p.  357. 

The  Vick-Chancbllor  referred  to  Stevens  v.  Praed  (fc), 
and  directed  the  motion  to  stand  over  till  the  next  seal,  to 

(a)  5  My.  &  Cr.  113.  (6)  2  Cox,  374. 
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I8fi0.  gire  an  opportunity  to  the  plaintiff  to  make  a  cross  mo- 

g^^j,^^  tion  to  extend  the  time. 

V. 

Oahonbr. 


Jan.  llM.         On  this  day  accordingly  the  motion  came  on  with  a 
cross  motion  for  enlargement  of  the  time. 

Mr.  JBocon  and  Mr.  Touhnin  for  the  original  motion. 

Sir  F.  Simpkinaon  and  Mr.  Vance  for  the  cross  motion. 

The  Vice-Changellob  made  an  order  on  both  motions, 
enlarging  the  time  till  the  last  day  of  Hilary  Term,  the 
defendant  at  law  undertaking  to  plead  issuably  within 
three  days,  and  the  plaintiff  to  set  down  the  cause  within 
one  week  afterward&  The  defendant  to  have  the  costs  of 
the  original  motion,  and  those  of  the  other  to  be  costs  in 
the  cause.    Liberty  to  apply. 


1849. 
Jan^  &:  DaVIES  V.  DavIES. 

PUuntifiB  by  JL  HE  plaintiffs  in  this  case  sought,  as  the  deyisees  and 
JtlxTLw^     executors  of  a  testatrix  named  Catherine  Harry  (under  a 

L'J^ancf «.  ^^^  ^**®^  *^®  ^^*^  ^*y  ^^  ^^7'  ^*^*^>)'  ^  8^*  asi^e  cer- 
ecuted  by  the  tain  Conveyances  of  freehold  estates,  made  by  her  in  fa- 
defendant,  bj  vour  of  the  defendant  to  the  plaintiffs.  The  case  alleged 
m'tS'^t^e  ^7  ^^  ^^  ^^  ^^^  of  undue  influence  and  insufficiency 
wUi  (which  WM  of  advice  and  protection. 

made  after "»®  ^       ,  . 

Wills  Act  came  On  the  cause  coming  on  to  be  heard,  there  was  no  evi- 
wasdaiy proved  dence  of  the  execution  of  the  will,  except  an  admission  in 
M^  c'oil?"  *^  answer  that  the  defendant  believed  that  the  plaintiffs 
ByaaUmeri-    had  duly  proved  the  will  in  the  proper  Ecclesiastical 

dence  wae  not  *r     x- 

adduced  of  the 

execution  of  the  will : — Hdd^  that  the  defect  might  be  supplied;  but  that  the  defendant  was  entitled 

to  require  this  to  be  done  by  an  action  of  ejectment 
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Court  This  admission  was  preceded  by  a  statement  in  i649. 
the  answer  that  the  defendant  did  not  know,  and  could 
not  set  forth  as  to  his  belief  or  otherwise,  whether  Cathe- 
rine Harry  duly  made  and  published  her  last  will  and 
testament  in  writing,  or  whether  or  not  of  the  date  in  the 
bill  mentioned,  or  of  any  other  date,  or  whether  or  not 
executed  and  attested  as  by  law  required  for  the  validity 
of  a  testamentary  disposition,  or  how  otherwise,  or  whether 
the  same  was  of  the  purport  or  effect  mentioned  in  the 
bill,  save  that  the  defendant  had  been  informed  that  she 
did  make  such  will  as  in  the  bill  mentioned. 

Mr.  Rtuaell  and  Mr.  W.  M.  James,  for  the  plaintiffs,  said 
that  by  a  slip  a  wrong  will  had  been  proved  in  the  cause; 
and  they  submitted  that  the  Court  would  give  leave  to 
the  plaintiffs  to  supply  the  defect,  as  was  done  in  Hood 
V.  Pimm  (a),  Cox  v.  AUinffham  (6),  and  other  cases.  In 
the  present  case  the  defendant  admitted  that  the  will  had 
been  duly  proved,  and  was,  therefore,  a  good  will  of  per- 
sonalty. Considering  that  the  will  was  made  since  the 
Wills  Act  came  into  operation,  this  admission  might  be 
taken  as  a  sufficient  foundation  for  an  inquiry. 

Mr.  Swcmaton  and  Mr.  Oha/ndtew  for  the  defendant. — The 
plaintiffs,  having  brought  forward  so  imperfect  a  title,  or 
rather  no  title  at  all,  are  not  entitled  to  have  an  oppor- 
tunity of  adding  to  the  evidence,  but  can  at  the  utmost 
ask  to  have  the  bill  dismissed  without  prejudice  to  a  new 
suit:  Marten  v.  Whichelo  (c),  Holden  v.  Heam  (d),  Jope 
V.  Morshead  (e),  Simmons  v.  Simmons  (/). 

[The  Viob-Chancblloe: — Since  the  passing  of  the  Wills 
Act,  is  not  the  admission  of  probate  in  the  answer  some- 

(a)  4  »m.  101.  (d)  1  Beav.  446. 

lb)  Jac.  387.  («)  6  Beav.  213. 

(c)  Cr.  &  Ph.  267.  (/)  6  Hare,  360. 
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thing?  I  think  that  in  the  circumstances  of  this  case  the 
Court  ought  not  to  permit  the  suit  to  perish.  But,  should 
the  Court  direct  an  inquiry,  or  an  action  of  ejectment, 
or  allow  an  interrogatory?] 

The  indulgence  can  only  be  granted  by  virtue  of  a  gene- 
ral rule,  or  with  reference  to  some  special  circumstances 
existing  in  the  case.  Now,  it  cannot  be  said  that  there  is 
any  general  xiile;  and  if  the  Court  were  to  proceed  upon 
the  special  circumstances  of  each  case,  such  a  course  would 
involve  a  double  hearing  of  the  cause.  In  Jope  v.  Mar- 
ahead  (a),  the  Master  of  the  Rolls  did  not  even  hold  a  judg- 
ment in  ejectment  to  constitute  prim&  facie  evidence,  so 
as  to  enable  the  Court  to  grant  to  the  plaintiff  an  oppor- 
tunity of  supplying  the  defect  in  his  evidence.  [The  Vice- 
Chancellor. — The  prima  facie  evidence  here  relied  upon  is 
the  defendant's  own  admission.  Does  not  that  distinguish 
the  case?]  Not,  we  submit,  effectually,  since  there  is  no 
admission  of  the  validity  of  the  will  as  a  disposition  of 
real  estate. 

The  Vicb-Chanobixob: — 

I  think  that  I  may,  consistently  with  Marten  v.  Whi- 
chdo  (b),  and  ought  to,  allow  the  execution  of  the  will 
to  be  proved.  I  am  ready  to  hear  counsel  upon  the  ques- 
tion which  of  three  modes  of  investigation  that  I  have 
suggested  should  be  adopted.  At  present,  I  think  that  it 
should  be  in  the  defendant's  option. 

Mr.  Swamton  asked  for  time  to  consider  as  to  the  mode 
of  investigation  which  the  defendant  would  prefer. 


I860.  ^ 

Jan,  16M.         On  this  day,  Mr.  Swanston  said,  that  the  defendant  con- 
sidered an  action  of  ejectment  the  most  beneficial 

(a)  6  Beav.  213.  (b)  Cr.  &  Ph.  267. 


An  action  of  ejectment  was  tried,  and  decided  in  favour 
of  the  plaintiffs;  and,  on  the  8th  of  July,  1850,  the  cause 
came  on  to  be  argued,  and  a  decree  was  made  for  setting 
aside  all  the  impeached  documents. 

(a)  4  My.  &  Cr.  257. 
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Mr.  RuaseU  and  Mr.  TT.  M,  James  for  the  plaintiffs. — A  1850. 
defendant  is  not  entitled  as  of  course  to  have  a  will  proved 
in  an  ejectment,  except  where  he  is  the  heir-at-law.  In 
Lloyd  V.  Wait  (a),  a  mortgagor  asked  for  an  issue  to  try  the 
validity  of  a  will ;  but  Lord  LyndhurH  would  not  hear  of 
it.  There  never  was  such  an  order  made  as  is  now  asked, 
where  the  question  was  not  between  the  parties  claiming 
under  the  deceased,  but  was  as  to  jus  tertil 

Mr.  Swavston  again  submitted,  that  the  defendant  s 
right  was  to  have  the  bill  dismissed. 

The  Vicb-Chancellor: — 

I  think  that  the  bill  ought  not  now  to  be  dismissed. 
But,  looking  to  the  nature  of  the  case,  I  think  the  defend- 
ant entitled  to  elect  as  to  the  mode  of  trial  of  the  fact  not 
yet  proved;  and  as  he  desires  this  to  be  tried,  (if  at  all),  in 
an  action  of  ejectment,  I  think  that,  upon  his  undertaking 
not  to  set  up  any  legal  impediment,  he  is  entitled  to  have 
it  so  tried.     The  costs  must  be  reserved. 


CA6B8  IN  CHANGEBT. 


Fd),  9th,  DiNNiNQ  t;.  Henderson. 

inpajringacre-  X  HIS  was  a  petition,  presented  on  behalf  of  the  Royal 

prored  in  an  Bank  of  Scotland,  who  had  proved  under  the  decree  for  a 

roHmiS*i'bm  ^^^  ^^^'  ^  respect  of  principal  and  interest,  upon  a  bill 

ofexchan^in-  of  exchange,  accepted  by  the  testator  in  the  cause,  and 

conio  tax  is  dO"  ___ 

dnctod  from  vhich  fell  due  after  his  decease.  The  bill  was  as  follows: 
the  inteiett  "Qlasgow,  6th  March,  1849.— Six  months  after  date  pay  to 
me  or  my  order,  at  my  counting-house  here,  One  Thousand 
Pounds,  value  received."  The  Master  had  deducted  a  sum 
in  respect  of  income-tax  from  the  amount  payable  on  ac- 
count of  interest  upon  the  bill,  and  the  petition  sought  that 
the  Master  might  review  his  report  in  this  respect     • 

Mr.  Leunn  in  support  of  the  petition. — Interest  in  a  case 
like  the  present  is  in  the  nature  of  damages,  and  there- 
fore not  payable  under  any  contract;  it  does  not  therefore 
come  within  the  meaning  of  the  Income-tax  Act  The  pe- 
titioners would  have,  if  the  tax  were  now  deducted,  to  pay 
twice  over  in  respect  of  the  same  sum.  Holroyd  v.  TTy- 
aU  (a),  Dawson  v.  Dawson  (b).  Neither  in  the  Courts  of 
common  law  nor  in  Bankruptcy  is  any  such  deduction 
made  in  cases  of  bills  of  exchange. 

Mr.  ToUer^  for  the  respondents,  said  that  the  practice 
was  uniformly  in  the  Masters'  offices  according  to  the  de- 
cision now  sought  to  be  reviewed,  and  had  been  adopted 
soon  aftier  the  passing  of  the  Income-tax  Act,  with  the 
general  concurrence  of  all  the  Masters. 

The  Vioe-Changellob,  who,  during  the  argument,  sent 
a  communication  to  the  Masters'  Office,  stated,  that  both 
Master  Dowdeswell  and  Master  Farrer^  whom  his  Honour 

(a)  1  De  G.  &  S.  126.  (b)  11  Jur.  984. 
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had  consulted,  were  of  opinion  that  the  deduction  ought        1800. 
to  be  made. 

Mr.  Lewin  in  reply. — The  practice  may  be  as  stated;  but, 
as  the  question  now  comes  before  the  Court  upon  appeal, 
the  Court  is  bound  to  decide  according  to  its  own  con- 
struction of  the  Act  of  Parliament,  as  laid  down  in  Hoi- 
royd  y.  Wyatt.  We  should  have  had  greater  hesitation  in 
appealing  from  Sir  George  Rose's  decision  had  not  Sir 
George  Rose  simply  followed  the  practice,  and  declined  to 
dissent  from  it  unless  the  Court  decided  against  it  It  was 
indeed  in  consequence  of  what  passed  before  the  Master, 
that  the  appeal  was  brought. 

The  Vicb-Chancblloe; — 

The  bill  of  exchange  in  question  was  drawn  at  Glasgow, 
on  the  6th  of  March,  1 839,  and  was  payable  six  months 
after  date,  and  no  interest  was  made  payable  upon  the 
face  of  it  The  bill  was  accepted  by  the  testator,  who  died 
before  it  became  due.  It  was  afterwards  dishonoured;  and 
a  decree  having  been  made  for  administering  the  assets  of 
the  testator,  the  holders  of  the  bill  claimed  the  amount 
with  interest,  as  creditors  of  the  estate.  In  such  a  state 
of  things  I  should  have  thought,  that,  according  to  the  true 
construction  of  the  Act,  the  interest  should  have  been  al- 
lowed to  be  paid  in  full,  and  the  claimant  left  to  pay  the 
income  tax  himself  I  learn,  however,  that  in  the  offices 
of  three  of  the  Masters  (the  two  whom  I  have  mentioned, 
and  the  Master  whose  decision  is  now  in  question,)  the 
course  has  been  to  deduct  the  income  tax.  And  there 
seems  reason  to  believe  that  the  same  course  has  been 
uniformly  pursued  in  the  other  offices.  It  would  be  too 
much  for  me  to  take  upon  myself  to  disturb  a  practice 
thus  adopted  for  so  many  years,  whatever  my  own  opinion 
may  be ;  and  I  decline  doing  so. 
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F^,  l2tA.  Attornbt-Gkneral  V,  Vint. 

A  testatrix gaye  JxIr  RUSSELL  and  Mr.  HaUett  appeared  in  this  cause 

a  legacy  to  tnu-    ,  -./•.,!*  r^  i 

teei,  upon  trust,  m  support  of  an  information  by  the  Attorney-General  at 
wml^to^epn-  *^®  relation  of  Mr.  Campbell,  one  of  the  guardians  of  the 
Tiding  each  of     p^oj.  ^f  the  Dartford  Union,  which  stated,  that  Grace  iSay, 

the  poorinmates  ^  '  '  '' 

of  a  PoorUw  by  a  codicil  to  her  will,  dated  the  2l8t  of  May,  1841,  made 
house,  above "  the  following  bequcst : — "  I  give  and  bequeath  to  my  trus- 
^^JiA^  tees  aforesaid,  lOOOl,  3i  per  cent.  Consols,  upon  trust  to 
pint  of  porter,     pay  and  apply  the  dividends  to  the  providing  each  of  the 

more  or  less,  

according  to  the  poor  inmates  of  the  Dartford  Union  Workhouse,  who  shall 

mTnfonna^n  ^®  above  the  age  of  60  years,  with  one  pint  of  porter,  more 

OmeraL^T^  or  less,  according  to  the  number;"  and  that  the  testatrix 

executors  and  appointed  Mr.  Vint  and  three  other  persons  her  executors, 

ciaily  interest-  who  proved  her  will.     The  prayer  of  the  information  was, 

fimt^nofoppos^  ^^^  ^^^  legacy  might  either  be  ordered  to  be  transferred 

ing,  the  Court     into  or  Vested  in  the  names  of  the  defendants,  or  be  other- 
ordered  that 
the  income         wiso  properly  secured  under  the  direction  of  the  Court, 

to  Ae  vicaTof    upou  the  trusts  declared  by  the  codicil  for  the  benefit  of 

iufauh^thT'    *^®  P^^^  inmates  of  the  Dartford  Union  Workhouse,  for  the 

union,  to  be       time  beinff,  above  the  age  of  sixty  years;  and  that,  if  neces- 

applied  by  him  , 

according  to  the  sary,  somo  schcme  might  be  settled  for  the  application  of 
ner  consist^  ^^^  V^^  ^^^  future  dividends  for  the  benefit  of  the  poor 
with  the  PcK»r    inmates. 

Law  Amend- 
ment Act  and         The  defendants  by  their  answer  suggested,  that  the 

Poor  Law  Com-  legality  of  the  bequest  was  questionable,  inasmuch  as  that 
misuoners.  ^y  ^^^  ggnd  and  93rd  sections  of  the  4  &  5  Will  4,  c.  76, 
the  Poor  Law  Amendment  Act,  the  introduction  of  fer- 
mented or  any  spirituous  liquors  into  any  workhouse  was 
forbidden,  and  it  was  made  an  offence  to  introduce  them 
unless  under  the  directions  of  the  surgeon  or  the  guar- 
dians, or  in  conformity  with  the  xiiles  of  the  Poor  Law 
Commissioners;  and  it  was  alleged,  that  the  rules  and  di- 
rections issued  by  the  Poor  Law  Commissioners  contained 
no  authority  to  introduce  fermented  liquors,  except  under 
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some  medical  certificate.  It  appeared  that  the  executors  1850. 
and  such  of  the  persons  interested  in  the  residuary  estate 
of  the  testatrix  as  were  competent  to  consent,  wished  that 
the  intention  of  the  testatrix  might  be  carried  into  execu- 
tion; but  that  some  of  the  cestuis  que  trustent,  entitled 
under  the  will,  were  unable  to  consent  The  executors, 
however,  submitted  to  act  as  the  Court  should  direct. 

Mr.  J2.  Palmer  and  Mr.  0.  L,  RuaaeU  for  the  defendants. 

The  Vicb-Chancblloe: — Care  must  be  taken  that  the  law 
be  obeyed,  and  that  no  fermented  liquors  be  introduced, 
except  in  conformity  with  the  Poor  Law  Amendment  Act. 
If  fermented  liquors  should  be  prohibited,  the  fund  may 
be  applied  in  some  manner  so  as  to  give  the  poor  old  peo- 
ple in  the  union  tea,  sugar,  and  the  like.  The  benefit  of 
this  goodnatured  bequest  ought  not  to  fail 

The  order,  as  ultimately  settled,  was  as  follows : — 

The  costs  of  all  parties  prior  to  the  hearing 
to  be  paid  by  the  defendants  out  of  the 
estate  of  the  testatrix,  and  the  costs  of 
the  Attorney  General  of  the  hearing  to 
be  paid  out  of  the  fund ;  the  residue  of  the 
fund  to  be  paid  into  Court  and  inyested, 
and  the  income  to  be  paid  to  the  yicar  for 
the  time  being  of  the  parish  of  Dartford, 
to  be  by  him  applied  pursuant  to  the  pro- 
visions of  the  will,  so  far  as  the  same 
may  be  consistent  with  the  Poor  Law 
Amendment  Act;  the  vicar  to  give  an  ac- 
count once  a  year,  on  the  first  general 
meeting  held  after  Good  Friday,  to  the 
vestry  of  the  manner  in  which  the  income 
has  been  applied.  Liberty  to  apply  to 
the  Court  in  case  any  difference  should 
arise  as  to  the  manner  of  such  application. 
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Fe6. 14M.  Smale  v.  Geates. 

The  widow  and  JjlLk  GRAVES,  a  8urgeon*dentist,  was  engaged  in  his 
^ecutonToTft  profession  at  his  residence  in  Clare-place,  Halifax,  of 
•urgeon  dentiBt,  "^^hich  he  was  the  occupier,  under  a  yearly  tenancy  at 

who  alone  prov-  r       »  j  j  j 

ad  hiB  will  veiy  rack  rent,  up  to  the  time  of  his  decease,  on  the  11th  of 

deoeaM,  by'the*  December,   1847.     67  his  will,  he  appointed  his  wife  and 

th^Jifdliwimd  ^'-  Newti>n  his  executrix  and  executor.      Mrs.  Graves 

one  of  the  exe-  alone  proved  the  wilL 

cuton  of  the 

deceaied,  enter-  Two  dajs  after  the  decease  of  Mr.  Graves,  his  widow 
ment^wiUiT^  ^^^  ^^  herself  to  act  as  executrix,  and  issued  a  circular 
penon  as  his      announcing  that  the  executors  hoped  to  be  able  to  make 

successor,  who  °  * 

agreed  to  give     satisfactory  arrangements  for  carrying  on  the  business  in 

to  the  widow,  ...  i  t       i .  i 

her  ezecators.  Connexion  With  some  competent  person ;  but  she  did  not 
mSTmI^s*^    prove  her  deceased  husband's  will  until  after  January, 

10(M.  yearly  for     ]848. 
five  years,  for 

the  goodwill  of  In  the  month  of  December,  Mr.  Parsons  came  from  Liver- 

and  for'^  ad-  pool,  and  entered  into  an  agreement  with  Mrs.  Graves  in 

T^J^u.  the  following  terms:- 

the  patients  of  «  Memorandum  of  an  agreement  made  between  Mary 

the  deceased. 

to  pay  1002.  Graves,  of  Halifax,  widow,  and  one  of  the  executors  of 

strnments^to  H.  S.  Graves,  late  of  Halifax  aforesaid,  surgeon-dentist,  of 

^  ^^  ^^'  *t®  <>^®  P*rt,  and  J.  H  Parsons,  of  Liverpool,  in  the  county 

ation,andto  of  Lancaster,  surgeon-dentist,   of  the  other  part:  H.  S. 

which  Uie  de-  Graves  having  lately  died,  and  the  said  J.  H.  Parsons  be- 

a^MTiy  tOTMt,  '^^^  wishful  to  begin  business  at  Halifax,  hereby  agrees  to 

and  'n^«^  give  to  the  said  Mary  Graves,  for  the  goodwill  of  the  busi- 

the  residue  of  uess  of  her  late  husband,  the  sum  of  100^.  per  annum  for 

The  agrecm"^'  t^®  t^^m  of  fivc  years,  which  term  to  commence  on  the 

hSJJJrfor  A^'  ^^*  ^*^y  of  January  next;  and  the  said  annuity  of  lOOt  to 

personal  ezer-  be  paid  by  half-yearly  instalments,  on  the  1st  day  of  Jan - 

tions  of  the  wi-  *  ^  .f  #  ^ 

dow  on  behalf  of 

the  saccessor.  Upon  inquiries  before  the  Master  in  a  creditors*  suit  against  the  widow  for  the  ad- 
ministration of  the  testator^s  estate,  it  appeared  by  the  affidaTit  of  the  successor,  that  he  relied 
upon  the  widow*s  personal  exertions;  and  that,  if  these  were  not  afforded,  he  should  resist  payment 
of  the  annuity.  By  the  report  the  Master  did  not  charge  her  with  the  annuity  of  10(M.  as  part  of 
her  testator^s  assets;  but,  on  exceptions, — Hdd^  that  the  whole,  or  a  part,  of  the  annuity  belonged  to 
the  e»tatp;  and  the  cause  was  re&rred  back  to  the  Master  to  review  his  report 
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uary  and  the  Ist  day  of  July  in  each  year,  during  the  said  1860. 
term,  the  first  half-yearly  payment  to  be  made  on  the  1st 
day  of  July  next  The  said  J.  H.  Parsons  further  agrees 
to  pay  to  the  said  Mary  Graves  the  sum  of  100^  for  the 
▼alue  of  the  instruments  and  stock  in  trade  lately  belong- 
ing to  the  said  H.  S.  Graves,  and  also  such  sum  for  the 
value  of  the  furniture  in  the  house  of  business  of  the  said 
H.  S.  Graves  at  Halifax,  as  shall  be  determined  by  a 
competent  person,  to  be  selected  by  the  said  Mary  Graves 
to  value  the  same;  the  said  sum  of  1002.  and  the  said 
value  of  the  furniture  to  be  paid  on  or  before  the  Ist  day 
of  February  next;  the  said  annuity  of  1002.  to  be  secured 
on  the  property  of  the  said  J.  H.  Parsons  to  which  he  is 
entitled  under  his  father's  wiU,  the  expense  of  which  se- 
curity to  be  paid  by  him.  A  proper  deed  or  assignment, 
in  accordance  with  these  presents,  to  be  drawn  up  at  ^he 
joint  expense  of  the  parties  hereto,  and  executed  by  them 
as  soon  as  the  same  can  be  prepared."  Mr.  Parsons  signed 
this  agreement  Mrs.  Graves  added  the  following  clause 
'  to  it: — ''  Agreed  to  by  me,  with  the  understanding,  that,  in 
case  of  my  death  before  the  expiration  of  five  years,  the 
annuity  to  be  payable  to  my  heirs,  executors,  administra- 
tors, and  assigns/'  and  then  signed  it 

Mrs.  Graves  shortly  afterwards  issued  a  circular  announc- 
ing Mr.  Parsons  as  the  successor  of  her  late  husband,  and 
recommending  him  as  such. 

The  above  memorandum  of  agreement  was  subsequently 
reduced  into  a  more  formal  document,  of  which  the  follow- 
ing contains  the  only  important  clauses: — 

'^  Articles  of  agreement,  made,  indented,  and  entered 
into  this  1st  day  of  January,  1848,  between  Mary  Graves, 
widow,  and  one  of  the  executors  of  the  last  will  and  testa- 
ment of  H.  S.  Graves,  late  of  Halifax  aforesaid,  surgeon- 
dentist,  deceased,  of  the  one  part ;  and  J.  H.  Parsons,  of 
Liverpool,  surgeon-dentist,  of  the  other  part:  Whereas  the 
said  H.  S.  Graves,  who  died  <m  or  about  the  11th  day  of 
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1850.        December  last,  during  his  lifetime  and  up  to  his  death, 
carried  on  and  exercised  his  profession  or  business  of  a 
surgeon-dentist  at  Halifax,  and  for  that  purpose  occupied 
a  house  situate  in  Clare-place  in  Halifax,  aforesaid;  and 
whereas  the  said  J.  H.  Parsons,  being  desirous  of  commenc- 
ing business  at  Halifax  aforesaid  as  a  surgeon-dentist,  and 
of  being  the  successor  of  the  said  H.  S.  Grayes,  from  the 
advantage  that  would  thereby  accrue  to  him  in  his  business, 
lately  agreed  with  the  said  Mary  Grayes  to  pay  to  her,  for 
the  goodwill  of  the  said  business  of  the  said  H.  S.  Graves, 
and  for  the  advantage  of  an  introduction  to  the  patients  of 
the  said  H.  S.  Graves,  the  sum  of  5002.,  to  be  paid  by  half- 
yearly  instalments  of  50L  each  on  the  days  hereinafter 
mentioned;  and  which  sum,  with  any  interest  due  in  re^ 
spect  thereof,  was  agreed  should  be  secured  on  a  sufficient 
mortgage,  to  the  satisfaction  of  the  said  Mary  Graves ;  and 
that  the  said  J.  H.  Parsons  also  agreed  with  the  said  Mary 
Graves  to  take  the  surgical  instruments  and  stock  in  trade 
of  the  said  H.  S.  Graves,  and  also  certain  articles  of  furni- 
ture in  his  house  of  business  in  Clare-place  aforesaid,  at  a 
valuation,  to  be  paid  for  within  one  month  after  such  va- 
luation, and  also  would  take  such  house  from  the  1st  day 
of  July  instant,  for  the  residue  of  the  term  and  interest  of 
the  said  H.  S.  Graves  therein ;  and  that  the  business  in  hand 
at  the  time  of  the  death  of  the  said  H.  S.  Graves  should  be 
completed  by  the  said  J.  H.  Parsons,  at  his  own  expense, 
for  the  sole  benefit  of  the  said  Mary  Graves;  and  whereas 
the  said  Mary  Graves  agreed  to  the  terms,  and  in  perform- 
ance of  the  said  agreement  on  her  part  hath  introduced 
the  said  J.  H.  Parsons  to  the  patients  of  the  said  H.  S. 
Graves,  by  circulars  and  advertisements,  and  hath  other- 
wise used  her  endeavours  to  promote  the  interests  of  the 
said  J.  H.  Parsons,  and  to  enable  him  to  succeed  in  ob- 
taining the  business  of  her  late  husband,  and  hath  deli- 
vered possession  of  the  said  bouse  of  business,  surgical  in- 
struments, stock  in  trade,  and  articles  of  furniture  to  him ; 
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and  whereas  the  said  J.  H.  Parsons,  in  part  performance  1850. 
of  the  said  agreement  on  his  part,  hath  taken  the  said  sur- 
gical instruments,  stock  in  trade,  and  articles  of  furniture 
at  a  valuation,  and  such  valuation  amounts  to  the  sum  of 
1502. ;  and  whereas  the  said  J.  H.  Parsons  hath  given  to  the 
said  Mary  Graves  his  promissory  note  under  his  hand,  pay- 
able one  month  after  date,  for  securing  the  same:  Now, 
therefore,  in  consideration  of  the  said  agreement,  and  of 
the  said  Mary  Graves  having  performed  the  same  on  her 
part,  and  in  further  pursuance  and  performance  of  the 
same  on  the  part  of  the  said  J.  H.  Parsons,  he  the  said 
J.  H.  Parsons  doth  hereby  covenant"  &&  The  covenant 
was  to  pay  the  5002.  by  ten  half-yearly  instalments,  and 
to  take  the  house  in  Clare-place  for  the  residue  of  the  term 
and  interest  of  the  testator  H.  S.  Graves  or  his  executors 
therein,  and  to  pay  and  to  indemnify  Mra  Graves  from  all 
claims  in  respect  of  the  rent  and  of  his  succeeding  to  the 
business,  or  on  account  of  Mrs.  Graves  recommending  him 
to  the  patients  of  the  said  H.  S.  Graves,  or  otherwise.  Mr. 
Parsons  also  agreed,  at  his  own  cost,  to  complete  all  such 
business  as  the  deceased  testator  had  in  hand  at  the  time 
of  his  death;  and  to  pay  the  amount  received  for  such 
business  to  Mrs.  Graves,  not  later  than  the  1st  day  of  July 
then  next 

A  suit  having  been  instituted  by  a  creditor  against  Mrs. 
Graves,  the  usual  decree  was  made  for  the  administration 
of  the  testator's  estate,  with  a  reference  to  the  Master  to 
take  an  account  of  the  testator's  assets. 

In  the  proceedings  before  the  Master,  it  was  insisted  by 
the  plaintiff,  that  Mrs.  Graves  was  chargeable  with  the 
5002.,  received  and  to  be  received  for  the  goodwill  of  her 
deceased  husband's  practice,  as  assets.  . 

On  behalf  of  Mrs.  Graves,  it  was  submitted,  that  she  was 
personally  entitled  for  her  own  benefit  to  the  5002.  In 
support  of  her  contention  affidavits  made  by  Mr.  Parsons, 

VOL.  III.  AAA  D.  O.  8. 
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J850.  ^  and  by  a  clergyman  and  a  merchant  of  Halifax,  were  pro- 
duced; from  the  two  latter  of  which  it  appeared,  that^  on 
her  husband's  death,  she  was  left  in  destitute  circumstan- 
ces;  that  her  husband  had  been  much  respected;  and  that 
her  case  had  excited  great  commiseration  in  Halifax;  that 
there  had  been  a  consultation  of  her  friends  as  to  what 
could  be  done  for  her;  and  that  it  had  been  intimated  by 
several  of  the  patients  of  the  testator,  that  they  would  be 
glad  to  contribute  their  support  to  Mrs.  Graves,  if  she  could 
make  arrangements,  for  her  own  individual  and  personal 
benefit,  for  carrying  on  the  business  by  means  of  an  assist- 
ant, or  otherwise ;  that  at  first  it  had  been  determined  that 
the  business  should  be  carried  on  for  her  benefit  by  an 
assistant ;  but  that  it  had  afterwards  been  considered  more 
advantageous  for  her,  that  the  business  should  be  taken 
absolutely  by  Mr.  Parsons ;  and  that  this  had  been  done  by 
him  solely  for  the  individual  benefit  of  Mrs.  Graves,  and  not 
for  any  benefit  to  the  estate  of  the  testator.  Mr.  Parsons 
in  his  affidavit  expressly  stated,  that  he  entered  into  the 
agreement  exclusively  under  the  assurance  and  belief  that 
Mrs.  Graves,  in  consideration  of  the  annuity  of  1002.  to  be 
paid  to  her,  would  and  could  from  her  personal  influence 
with  the  former  patients  of  the  testator,  induce  them  to 
employ  Mr.  Parsons  as  successor  in  his  business;  and  on 
the  understanding  that  she  should  continue  to  reside  for 
a  time  at  or  in  the  immediate  neighbourhood  of  Halifax; 
and  that  she  should  introduce  to  him  such  patients;  and 
he  added,  that  the  patients  employed  him  on  the  under- 
standing that  Mrs.  Graves  had  secured  to  herself,  for  her 
own  exclusive  benefit,  some  advantage  from  the  business 
carried  on  by  him;  and  that,  in  his  judgment  and  belief, 
should  the  defendant  not  be  allowed  to  retain  the  sums 
as  and  when  the  same  shall  accrue  due  according  to  the 
agreement,  for  her  own  individual  benefit,  and  in  conse- 
quence should  withdraw  her  influence  with  her  late  hus- 
band's patients,  his  business  might  be  very  seriously  dam- 
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aged,  and  that  the  principal  object  he  had  in  view  for  his  1850. 
own  benefit  in  entering  into  the  agreement  would  be  frus- 
trated, or  altogether  defeated;  and  that,  in  such  event,  it 
was  his  intention  to  resist  the  fulfilment  of  his  agreement 
with  her  for  payment  of  the  annuity,  and  thenceforth  to 
withhold  payment  thereof 

The  Master  thought  that  Mrs.  Graves  ought  not  to  be 
charged  with  the  6002.  as  assets  of  the  testator,  and  made 
his  report,  charging  her  with  certain  sums  she  admitted 
that  she  had  received,  but  not  charging  her  with  any  part 
of  the  annual  payments  to  the  amount  of  5002.  agreed  to 
be  paid  for  the  goodwill  of  the  business. 

The  plaintiff  excepted  to  this  report,  and  the  cause  now 
came  on  upon  this  exception. 

Mr.  Russell  and  Mr.  RandaU  in  support  of  the  exception. 
— ^The  premium  received  as  the  purchase  of  the  goodwill  of 
the  business  of  a  testator  is  assets,  and  ought,  in  the  adminis- 
tration of  his  estate,  to  be  treated  as  such.  In  Worral  v. 
Hand(a)y  it  was  proved  that  the  intestate  was  a  publican, 
and  that  the  defendant,  his  administratrix,  had  sold  the 
goodwill.  Lord  Kenyan  said,  the  price  of  the  goodwill  was 
assets  in  her  hands,  though  she  was  tenant  at  will  after  the 
death  of  the  intestate;  and  he  added,  that,  in  the  Court  of 
Chancery,  it  was  the  daily  practice  to  consider  all  beneficial 
interests,  such  as  renewable  leases  and  the  like,  as  assets, 
and  to  charge  the  representative  with  the  money  arising 
from  them:  and  that  the  case  before  him  was  analogous  to 
those  cases.  In  Chissum  v.  Dewes  (6),  where  the  unexpired 
term  in  a  house  and  the  goodwill  of  a  business  established 
in  it  were  sold  in  a  creditor's  suit  with  the  consent  of  the 
person  with  whom  the  lease  had  been  deposited  as  a  se- 
curity, and  brought  a  sum  less  than  the  amount  of  his  debt, 

(a)  Peake,  74.  (6)  5  Rubs.  29. 

A  A  A  2 
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18M.  the  Master  of  the  Rolls  observed,  that  the  goodwill  of  the 
business  was  nothing  more  than  an  advantage  attached  to 
the  possession  of  the  house;  and  that  the  mortgagee,  being 
entitled  to  the  possession  of  the  house,  was  entitled  to  the 
whole  of  that  advantage,  and  he  could  not  separate  the 
goodwill  from  the  lease:  and  the  equitable  mortgagee  by 
deposit  of  the  lease  was  held  entitled  not  only  to  the  value 
of  the  house,  but  to  the  whole  sum  which  the  house,  with 
the  benefit  of  the  business  established  in  it,  produced 

Mr.  Bacon  and  Mr.  Toller  in  support  of  the  Master's  re- 
port— The  law  does  not  recognise  the  existence  of  the 
goodwill  of  a  profession.  It  may  exist  in  a  trade.  The 
case  of  Worral  v.  Hand  related  to  a  public-house  and 
the  trade  carried  on  in  it.  The  distinction  is  this,  that  in 
a  trade  no  reliance  is  placed  on  the  personal  skill  of  the 
tradesman,  and  the  value  very  much  depends  on  locality 
and  other  considerations  of  that  kind.  But»  in  a  profes- 
sion, the  reb'ance  is  placed  entirely  in  the  individual,  and 
any  recommendation  of  a  professional  man  made  by  any 
person  is  assumed  to  be  disinterested;  at  least,  the  law 
will  not  presume  that  it  can  be  given  for  a  money  or  other 
valuable  consideration.  And  on  the  death  of  a  profes- 
sional gentleman,  his  executors  have  no  power  of  putting 
any  one  else  in  his  place  capable  of  valuation. 

The  decision  in  the  case  oiFarr  y.Pearce  (a)  proceeded 
upon  this  principle.  The  Vice-Chancellor  said  in  that  case, 
"  If  the  general  question  had  arisen  here,  I  think  it  would 
have  been  difficult  to  maintain,  that,  where  a  partnership  is 
formed  between  professional  persons  as  surgeons  and  one 
dies,  the  other  is  obliged  to  give  up  his  business  and  sell  the 
connection,  for  the  joint  benefit  of  himself  and  the  estate 
of  his  deceased  partner.    When  such  partnerships  deter- 

(a)  3  Madd.  78. 


0ASB8  15  CHANGEBT.  713 

mine,  unless  there  be  stipulations  to  the  contrary,  each  i860, 
must  be  at  liberty  to  continue  his  own  exertions;  and 
when  the  determination  is  by  the  death  of  one,  the  right 
of  the  surviTor  cannot  be  affected.  Such  partnerships  are 
yery  different  firom  commercial  partnerships/'  And  in 
Spicer  v.  James  (a),  a  case  shortly  reported  by  Mr.  Collyer 
in  his  work  on  Partnership,  he  states  that  Sir  John  Leach 
dismissed  a  bill  by  creditors  of  a  deceased  attorney,  for  an 
account  of  the  profits  come  to  the  hands  of  a  defendant, 
who  had  conducted  the  business  with  the  consent  of  the 
widow,  on  the  ground  that  the  goodwill  of  an  attorney's 
business  was  of  a  personal  character,  and  that  it  could  not 
form  assets  in  an  administration  suit.  It  seems  that  the 
entry  of  the  decree  in  the  Registrar's  book  does  not  con- 
tain any  direction  for  the  dismissal  of  the  bill  against  any 
parties;  yet  Mr.  CoUyer's  note  of  the  case  is  certainly  ac- 
curate as  to  what  Sir  John  Leach  said.  In  the  present 
case,  it  appears  on  the  affidavits,  that  what  Mr.  Parsons 
purchased  was  not  the  goodwill  of  the  testator's  business, 
but  the  benefit  of  Mrs.  Grrayes'  individual  exertions  to 
bring  him  patients,  aided  by  the  sympathy  felt  for  Mrs. 
Graves  as  a  deserving  person  in  unfortunate  circumstancea 
If  these  have  produced  value  in  money,  it  forms  no  part 
of  the  testator's  estate,  and  the  exceptions  to  the  Master's 
report  must  be  disallowed. 

The  Viob-Chancellor: — 

Whether  any  complaint  could  have  been  made  against 
the  defendant  Mrs.  Grraves,  if  she  had  done  nothing  with 
respect  to  this  business,  I  need  not  say.  With  deference 
to  the  Master,  I  am  of  opinion  that  either  the  whole  or  a 
part  of  the  5002.  must  be  considered  as  belonging  to  the 
estate  of  the  testator;  and  that  the  report  should  be  re- 
viewed, with  a  declaration  to  that  effect.  If  the  Master 
shall  allow  the  defendant  something,  I  shall  be  disposed 

(a)  Coll.  on  Partu.  104. 
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probably  to  agree  with  him  as  to  the  amount  that  he  may 
fix;  but  I  am  unable  to  accede  to  the  proposition,  that  no 
part  belongs  to  the  testator's  estate. 


Feo.  I5e&.  Reeve  v.  Reeve. 

A  testator  had,  X>Y  indentures  of  lease  and  release,  dated  the  30th  and 
riage,  limited  31  st  of  May,  1 832,  the  release  being  made  between  Charles 
^^r^iTtoin,  ^®v®  ^f  ^^  fi^  P*rt>  *t®  defendant  Sarah  Wells  Reeve, 
**»f«^*^*'*»  by  her  then  name  of  Sarah  Wells  Fitzjohn,  spinster,  of  the 
thereto  to  other  sccond  part,  Germain  Lavie  of  the  third  part,  Richard 
other  tem^  to'   Smith  of  the  fourth  part,  Cornelius  Pateman  Herbert  and 

secnre  an  annu- 
ls of  100/.  per 
annum  to  hii 
intended  wi& 
fat  life,  with  a 
proriflo  for  de- 
termining the 
latter  term,  on 
hia  inyeating 
a  sufficient 
amount  to  se- 
cure  an  equal 
annuity.    He 
died  without 
having  made 
such  an  in▼e8^ 
ment,  having 
by  his  will  di- 


Richard  Hancock  of  the  fifth  part,  and  Robert  Fitzjohn  of 
the  sixth  part;  being  a  settlement  made  in  contemplation  of 
a  marriage  shortly  afterwards  solemnised  between  Charles 
Reeve  and  Sarah  Wells  Fitzjohn — certain  lands  and  here- 
ditaments in  Carlton  and  Faceby  in  Yorkshire  were  limit- 
ed to  trustees  for  500  years,  upon  trusts  for  raising  and 
paying  to  Richard  Hancock  a  debt  of  25002^  and  interest, 
and  subject  thereto  to  the  use  of  Robert  Fitzjohn,  his  exe- 
cutors, administrators,  and  assigns,  for  200  years,  upcm 
trust  to  raise  the  annual  sum  of  1002.,  clear  of  all  deductions^ 
m;uS  payment  *"^d,  during  the  joint  lives  of  the  said  Charles  Reeve  and 
soiLd^e^te  of  ^^^  ^^^^  Fitzjohn,  to  pay  the  same  to  the  latter  for  her 
his  debts,  in-  sole  and  separate  use;  and,  after  the  decease  of  Charles 
might Uchaig-  Reeve,  to  pay  the  same  unto  the  said  Sarah  WeUs  Fitzjohn 
S^d"kI?^*Md  *°^  ^^'  assigns,  during  her  life,  in  lieu  of  dower;  and  it 
he  bequeathed  ^^g  thereby  declared,  that,  if  Charles  Reeve  or  his  assigns 
estate  to  his  wi-  should,  at  any  time,  to  the  satisfaction  of  Robert  Fitqohn, 
death,  hehaA*  ^^  exccutors,  administrators,  and  assigns,  invest  in  the 
Sebt  secun^  by  Parliamentary  stocks  or  public  funds  of  Great  Britain,  in 

the  first  of  the 
above  mention- 
ed tonus,  which  had  consequently  determined,  and  the  annuity  was  the  only  charge  upon  the  estates: 
*— //is/tf,  that  the  tonant  of  the  estates  was  not  entitled  to  have  them  exonerated  as  against  the  widow 
out  of  the  residue. 
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the  name  or  names  of  him  or  them,  the  said  Robert  Fitas-  1850. 
John,  his  executors,  administrators,  or  assigns,  a  sum  of 
money,  the  annual  produce  whereof,  when  so  invested, 
should  be  not  less  than  the  sum  of  1002.,  and  should  de- 
clare, by  some  deeds  or  deed,  to  be  signed  and  sealed  by 
the  said  defendant  Robert  Fitzjohn,  his  executors,  admin- 
istrators, or  assigns,  that  the  said  sum,  and  the  annual 
produce  thereof,  should  be  held  upon  and  for  such  trusts, 
intents,  and  purposes,  and  with  such  powers  of  changing 
the  securities  and  other  usual  powers  as,  regard  being  had 
to  the  difference  in  the  nature  and  quality  thereof,  would 
best  or  most  nearly  correspond  with  and  effectuate  the 
trusts,  intents,  and  purposes  thereinbefore  declared  con- 
cerning the  hereditaments  and  premises  comprised  in  the 
said  term  of  200  years,  and  the  rents»  issues,  and  profits 
thereof,  for  the  benefit  of  the  said  Sarah  Wells  Fitzjohn, 
then  and  in  such  case  the  said  annuity  or  yearly  sum  of 
100{.  should  no  longer  be  a  charge  on  the  said  heredita- 
ments and  premises,  but  should  wholly  cease  and  be  void; 
and  that,  when  the  trust  of  the  said  term  of  200  years 
should  be  performed,  the  said  term  of  200  years  should 
wholly  cease  and  determine. 

Charles  Reeve  died  without  ever  having  invested  any 
sum  in  pursuance  of  the  above  proviso.  By  his  will, 
dated  the  26th  of  January,  1846,  after  directing  that 
his  funeral  and  testamentary  expenses  and  all  his  just 
debts,  including  (if  anything)  what  might  at  the  time  of 
his  decease  be  charged  on  his  estates  in  Carlton  and 
Faceby,  should  be  paid  out  of  his  general  personal  estate, 
he  devised  the  estates  in  Carlton  and  Faceby,  in  the 
event  of  his  sons  dying  under  age  without  leaving  is- 
sue, to  his  wife  Sarah  Wells  Reeve,  for  her  life;  and  he 
bequeathed  unto  his  wife,  her  heirs,  executors,  and  ad- 
ministrators, for  her  and  their  absolute  use  and  benefit, 
all  his  furniture  and  household  effects,  plate,  linen,  china, 
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^860^  glass,  books,  prints,  and  paintings,  not  being  heir-looms, 
and  all  his  watches,  trinkets,  horses,  carriages,  harness, 
wines,  liquors,  and  provisions,  and  also  all  policies  of  as  • 
surance,  bonuses,  and  other  benefits  to  arise  or  be  derived 
therefrom,  which  might  belong  to  him  at  his  decease,  or 
become  payable  to  his  executors  in  consequence  thereof; 
and  also  all  other  his  estate  and  effects,  real  and  personal, 
and  whether  in  possession,  reversion,  or  expectancy;  and 
he  appointed  his  wife  and  Robert  Fitgohn  executrix  and 
executor  of  his  wiD. 

At  the  time  of  the  execution  of  the  will  the  testator's 
estates  in  Carlton  and  Faceby  continued  to  be  subject  to 
the  term  of  500  years,  created  by  the  settlement,  to  secure 
the  debt  of  26002.  due  to  Richard  Hancock;  but  this  debt 
was  paid  off,  and  the  term  had  thereupon  ceased  in  the 
lifetime  of  the  testator,  so  that  the  annuity  of  1002.  limited 
to  the  widow  by  the  settlement  was,  at  his  death,  the  only 
charge  on  the  lands  in  Carlton  and  Faceby. 

This  was  a  suit  instituted  by  the  eldest  son  of  the  tes- 
tator, who  was  the  tenant  for  life  of  the  lands  in  Carlton 
and  Faceby  under  the  settlement,  for  a  declaration  that 
the  annuity  of  1002.  per  annum,  limited  to  the  widow  by 
the  settlement,  was  satisfied  by  the  residuary  bequest  to 
her,  which  was  of  much  greater  annual  value;  or  that,  at 
all  events,  under  the  direction  for  payment  of  the  tes- 
tator's debts,  including  whatever  might  be  charged  on  his 
estates  in  Carlton  and  Faceby,  a  sufficient  sum  to  satisfy 
the  annuity  ought  to  be  set  apart  out  of  the  residua 

Mr.  Wigram  and  Mr.  Selwyn  for  the  plaintiff. — The  ex- 
pression ''including  whatever  may  be  charged  upon  my 
estates  in  Carlton  and  Faceby,"  shews  that  the  testator 
meant  to  use  the  word  debts  in  a  more  extensive  sense 
than  that  which  strictly  belongs  to  it,  otherwise,  the  par^ 
enthesis  would  have  been  superfluous;   and  as  the  will 
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must  now  be  taken  to  speak  at  the  death,  and  there  was        I8d0. 
no  actual  debt  charged  upon  the  estates  referred  to,  the 
annuity  must  fall  within  the  direction. — ^They  cited  StUl- 
man  v.  Weedon  (a). 

Mr.  RusmU  and  Mr.  Pryor^  for  the  widow,  were  not 
called  upon. 

The  Yicb-Chakcellob  said,  that  the  language  of  the  will 
appeared  to  be  adverse  to  the  argument  addressed  to  the 
Court  for  the  plaintiff.  His  Honour  thought  that  the 
will  did  not  render  it  incumbent  on  the  executor  and  ex- 
ecutrix to  make  the  investment  contended  for  on  behalf  of 
the  plaintiff;  but  that  the  widow  was  entitled  both  to  the 
charge  and  the  residue  The  bill  was  dismissed  without 
costs. 

(a)  16  Sim.  26. 


Vincent  v.  Godson.  -, .  o,, 

XHIS  was  a  motion  after  a  decree  in  a  creditor's  suit,  Whereacndi- 
to  restrain  a  creditor  from  proceeding  at  law  upon  a  judg-  ^'tdned^judg^' 

ment  ™«**  againBt 

the  executor 

Mr.  Richard  Godson,  the  testator  in  the  cause,  died  on  de  bonia  tetta- 
the  1st  of  August,  1849,  having  made  his  will,  and  appoint-  ^^^  i^m^ 
ed  Mr.  William  Bulkeley  Hughes  his  executor,  who  proved  ^i^^fin 

the  will  a  creditor's 

gait : — HM, 

On  the  16th  of  November,  1849,  Miss.  Barbara  Maria  that  the  execa- 
Best,  a  bond  creditor  of  the  testator,  commenced  an  action  tiUedto  wi  in- 
against  the  executor  to  recover  40002.  due  to  her  upon  her  Junction  to  stay 

'^  *  execution  on 

bond.  the  judgment. 

On  the  23rd  of  November,  Mr.  George  Vincent,  another 
creditor,  filed  the  bill  in  the  present  cause  on  behalf  of 
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I860.  himself  and  all  other  the  creditors  of  the  testator,  for  the 
usual  administration  decree. 

In  order  to  gain  time  to  obtain  a  decree  in  the  suit  be- 
fore Miss  Best  could  obtain  judgment  in  her  action,  the 
executor's  solicitor,  on  the  6th  of  December,  1849,  craved 
oyer  of  the  bond,  the  practice  of  the  Courts  of  law  being, 
that  a  defendant's  time  to  plead  does  not  run  in  the  inter- 
val between  the  craving  and  granting  of  oyer;  and  that  a 
defendant  has  as  much  time  to  plead  after  oyer  given,  as 
he  had  at  the  time  of  the  demand  thereof. 

On  the  27th  of  December,  the  executor,  being  under 
terms  to  plead  issuably,  delivered  five  pleas  to  the  action: 
First,  non  est  factum;  Secondly,  that  the  testator  was  never 
indebted;  Thirdly,  plene  administravit;  Fourthly,  that  the 
bond  was  deposited  as  an  escrow  with  certain  persons 
therein  named;  And  fifthly,  that  the  bond  was  given  sub- 
ject to  a  condition,  which  had  been  performed. 

The  plaintiff  in  the  action,  being  advised  that  one  of  the 
pleas  was  not  issuable,  signed  judgment  for  10,0002L  on  the 
29th  of  December. 

On  the  31st  of  December,  the  executor's  attorney  took 
out  a  summons  before  a  Judge  at  Chambers  to  set  aside  the 
judgment  for  irregularity. 

On  the  3rd  of  January,  1850,  the  summons  was  dis- 
charged; but  the  Judge  restrained  the  plaintiff  at  law  from 
taking  any  further  proceedings  on  the  judgment  until  the 
third  day  of  the  then  ensuing  Hilary  Term,  to  afford  the  de- 
fendant an  opportunity  of  taking  the  opinion  of  the  Court 
on  the  validity  of  the  judgment  The  material  parts  of  the 
record  at  law  were  as  follows: — "  Whereby,  and  by  reason 
of  the  non-payment  thereof,  an  action  hath  accrued  to  the 
plaintiff  to  demand  and  have  the  same  of  and  from  the  de- 
fendant as  such  executor  as  aforesaid;  yet  the  said  Richard 
Godson  deceased,  in  his  lifetime,  and  the  defendant  as  exe- 
cutor as  aforesaid  since  the  decease  of  the  said  Richard 
Godson,  have  not  nor  has  either  of  them  paid  the  said  sum 
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above  demanded,  or  any  part  thereof,  to  the  plaintiff's  1850. 
damage  of  five  hundred  pounds;  and  thereupon  she  brings 
suit,  &a  And,  on  the  29th  day  of  December,  in  the  year 
of  our  Lord,  1849,  the  defendant,  by  Robert  Yaughan 
Wynne  WiUiams,  his  attorney,  says  nothing  in  bar  or  pre- 
clusion of  the  said  action  of  the  said  Barbara  Maria  Best, 
whereby  the  said  Barbara  Maria  Best  remains  therein  un- 
defended against  the  said  William  Bulkely  Hughes;  and 
hereupon  the  plaintiff  freely  here  in  Court  remits  to  the 
defendant  all  damages  which  she  hath  sustained,  as  well 
on  the  occasion  of  the  detention  of  the  said  debt  as  for  her 
costs  and  charges  by  her  about  her  suit  in  this  behalf  ex- 
pended: Therefore  it  is  considered,  that  the  plaintiff  do 
recover  against  the  defendant,  as  executor  as  aforesaid,  her 
said  debt,  to  be  levied  of  the  goods  and  chattels  which  were 
of  the  said  Richard  C.  Godson  at  the  time  of  his  death  in 
the  hands  of  the  defendant  as  executor  as  aforesaid  to  be 
administered,  if  he  hath  so  much  thereof  in  his  hands  to 
be  administered." 

On  the  12th  of  January,  1850,  the  usual  decree  for  ad- 
ministration was  made  in  the  suit;  and  on  the  14th,  no- 
tice of  it  was  served  upon  the  attorneys  of  the  plaintiff  in 
the  action. 

On  the  16th  of  January  the  Court  of  Exchequer  granted 
a  rule  to  shew  cause  why  the  judgment  should  not  be  set 
aside,  and  the  executor  be  at  liberty  to  plead  plene  ad- 
ministravit,  or  plene  administravit  prseter,  as  he  should  be 
advised. 

The  rule  nisi  came  on  to  be  argued  on  the  22nd  of  Jan- 
uary, and  was  ordered  to  stand  over  till  the  24th;  when 
an  order  was  made,  that,  in  the  event  of  1592JL  not  being 
paid  into  Court,  the  rule  of  the  15th  of  January  should  be 
discharged. 

The  rule  was  afterwards  discharged,  and  a  motion  to 
stay  execution  upon  the  judgment  now  came  on  to  be 
heard. 
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1850.  Mr.  Swanston,  Mr.  Ooodeve,  and  Mr.  Jones,  in  support  of 

the  motion. — In  Clarke  v.  Lord  Onnond  (a),  Lord  Eldon 
said:  ''Ever  since  the  case  of  Morice  v.  Bank  of  England  (b) 
it  has  been  the  settled  doctrine  of  the  Court,  that,  where  a 
decree  has  been  obtained  for  payment  of  creditors,  it  is  a 
judgment  for  all;  and  the  Court  will  not  permit  anj  par- 
ticular creditor,  by  proceeding  at  law,  to  disturb  that  ad- 
ministration of  the  assets  which  this  Court,  in  the  execu- 
tion of  that  judgment  for  all  the  creditors,  will  decree;  and 
the  Court  not  being  in  the  habit  of  taking  the  word  of  any 
one  as  to  the  amount  of  the  assets  pr  debts  till  it  has  a 
report  finding  what  they  are,  and  considering  that  equal 
justice  must  be  done  to  all,  will  not  in  the  meantime  allow 
any  to  touch  the  assets.  Even  if  the  creditor  has  got  a 
judgment  before  the  decree,  though  he  may  come  in  and 
prove  as  such,  he  must  not  take  out  execution.  There  are, 
I  understand,  two  creditors  here,  one  for  goods  sold  and 
delivered,  and  another  for  funeral  expenses;  if  they  have 
obtained  judgments  by  which  the  executors  are  personally 
liable  de  bonis  propriis,  I  have  nothing  to  do  with  it;  but 
if  they  are  judgments  de  bonis  testatoris,  it  certainly  would 
be  a  case  for  an  injunction.''  And  in  a  case  of  Egan  v. 
Baldwin  (c),  where  the  decree  was  after  the  judgment^  Sir 
W.  M'Mahon  granted  an  injunction,  and  swd:  "By  the 
decree  this  Court  has  taken  possession  of  the  assets  of  the 
testator,  and  deprived  the  executor  of  all  control  over 
them.  The  Court,  therefore,  cannot  permit  him  to  be  sent 
to  gaol  for  not  paying  out  of  assets  which  are  to  be  ad- 
ministered here.  The  form  of  the  judgment  is  of  no  con- 
soquence,  nor  whether  it  was  before  or  after  the  decree. 
The  only  question  is,  whether  it  is  sought  to  be  enforced 
after  the  Court  is  by  the  decree  in  possession  of  the  asseta 
If  the  Court  is  in  possession,  it  will  restrain  and  send  him. 


(a)  Jac.  123.  (6)  Caa,  temp.  Talb.  217 ;  4  Bro.  P.  C.  287. 

(c)  2  Molloy,  632;  1  Hogan,  190. 
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after  notice  of  the  decree  into  the  oflBce  (by  injunction  1850. 
against  his  law  proceedings)  against  the  testator's  assets, 
but  the  creditor  generally  is  entitled  to  the  costs  of  the 
motion  to  stop  him/'  The  question  in  each  case  has  been, 
whether  the  judgment,  which  the  creditor  has  obtained  or 
become  entitled  to  at  law,  was  against  the  assets  or  against 
the  executor  personally.  If  it  is  against  the  assets,  as  it 
is  here,  the  injunction  is  granted.  In  Drewry  v.  Thack- 
er  (a),  where  the  whole  law  upon  the  subject  is  fully  dis- 
cussed by  Lord  Eldon,  the  judgment  had  been  obtained 
before  the  decree,  and  execution  had  even  issued.  In  that 
case  Sir  Thomas  Plumer  had  not  only  restrained  further 
proceedings,  but  had  ordered  the  plaintiffs  at  law  to  sign 
an  authority  for  the  sheriff  to  re-deliver  the  goods  seized 
to  the  executrix.  And  it  does  not  appear  that  this  order 
was  substantially  varied,  for  Lord  Eldon  concludes  his  judg- 
ment by  saying:  "I  cannot,  therefore,  at  this  moment  as- 
sent to  the  notion  that  this  order  can  in  all  respects  re- 
main, and  I  will  not  undertake  to  say  that  this  case  is 
very  easy  of  solution,  putting  all  these  difficulties  out  of 
view;  but  where  the  case  at  law  affords  an  ulterior  resort 
against  the  bona  propria  of  the  representative,  if  this 
Court  is  so  to  arrange  its  proceedings  as  to  take  care  that 
while  it  destroys  one  remedy  it  does  not  affect  the  other, 
it  seems  to  me  that  a  course  must  be  adopted  somewhat 
different  from  that  of  the  present  order." 

It  is  true,  that  in  Lee  v.  Park  (6),  Lord  Langdaie  refused 
to  restrain  a  creditor,  who  had  obtained  judgment  before 
the  decree;  but  it  is  evident,  from  the  stress  laid  by  his 
Lordship  upon  the  particular  and  special  facts  of  the  case, 
that  the  decision  proceeded  on  these  particular  facts,  and 
was  not  intended  to  lay  do^n,  as  a  general  rule,  that  a  cre- 
ditor, who  has  obtained  judgment  de  bonis  testatoris  be- 
fore the  decree,  cannot  be  restrained  from  proceeding. 

(a)  3  Swanst.  529.  (b)  1  Keen,  714. 
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1B60.  That  proposition  will  be  advanced  for  the  first  time  by  the 
creditor  in  this  case. — ^They  also  referred  to  Terrewest  t. 
Feaiherby  (a),  Lord  v.  WamdeigfUon  (6),  Kirby  v.  Barton  (c), 
Perry  v.  Phelips  (d),  Vernon  v.  Thelluseon  {e),  Rome  t. 
Jones  (/),  Paaton  v.  Douglas  (ff),  Fidden  v.  Fidden  (h), 
Morice  t.  fianA of  England{%),  Ranken  v.  Harwood(k\  Kent 
v.  Pickerinff{r),  Price  v.  £ton«  (m),  and  ^an  v.  Baldwin  (n). 

Mr.  Malins  and  Mr.  Oreene  for  the  creditor. — ^It  must 
be  admitted  that  there  has  been  much  misapprehension 
as  to  the  effect  of  such  a  judgment  as  has  been  obtained 
in  this  case;  but  recent  cases,  and  the  observations  of 
Mr.  Justice  WHiiarns  in  his  Treatise  on  Executors  (o), 
have  removed  this  misapprehension;  and  it  is  now  well 
understood,  that,  although  such  a  judgment  as  the  re- 
spondent has  obtained  is  in  terms  de  bonis  testatoris  only, 
yet  that  it  fixes  the  executor  with  an  admission  of  assets; 
and  that,  after  an  ineffectual  or  insufficient  levy  upon  the 
testator's  goods,  the  creditor  would  be  able  to  obtain  pay- 
ment of  the  part  of  his  debt  which  is  not  satisfied  by  the 
goods  of  the  testator,  from  the  executor  personally,  either 
by  scire  fieri  or  an  action  of  devastavit  Any  dicta,  there- 
fore, of  equity  Judges,  founded  upon  the  suppositions  that 
such  a  judgment  affects  only  the  remedy  against  the  tes- 
tator's assets,  and  that,  by  restraining  the  creditor  from 
enforcing  it,  the  Court  does  not  deprive  him  of  his  per- 
sonal remedy,  must  be  taken  to  have  proceeded  upon  an 
erroneous  hypothesis,  and  not  to  lay  down  the  law  of  the 
Court  As  regards  actual  decisions,  of  all  the  cases  cited 
on  the  other  side,  Egan  v.  Baldwin  is  the  only  one,  where 

(a)  2  Mer.  480.  (A)  1  S.  &  S.  255. 

(b)  Jac.  148.  (t)  Cas.  temp.  Talb.  217. 

(c)  8  Beav.  45.  (k)  5  Hare,  215. 

(d)  10  Vea.  34.  (I)  5  Sim.  569. 
(6)  1  Ph.  466.  (m)  4  Sim.  514. 
(/)  1  Ph.  462.  (n)  1  Hogaii,196;  2  MoUoy,632. 
(g)  8  Ves.  520.  (o)  Phge  1633,  4th  edit 
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a  Court  of  equity  deprived  a  judgment  creditor  of  his  1860. 
priority.  Now  the  authorities  referred  to  in  that  case 
are  Paxton  v.  Douglas  (a)  and  Fidden  v.  Fidden  (b).  In 
neither  of  these  cases,  however,  does  it  appear  that  the 
creditor  had  obtained  judgment;  indeed,  in  the  latter,  it 
appears  upon  the  report,  that  the  action  was  commenced 
after  the  decree.  Egan  v.  Baldwin  cannot,  therefore,  be 
regarded  as  of  any  authority.  [The  Vice-CJia/nceUor, — It 
is  the  decision  of  Sir  W.  M'Mahon,  an  eminent  lawyer.] 
In  Kiriff  v.  Barton  (c),  and  Price  v.  Evans  (d)y  the  de- 
cree was  before  the  judgment,  and  the  same  may  have  pro- 
bably been  the  case  in  Kent  v.  Pickering  (e),  though  the 
report  does  not  shew  how  this  was.  With  regard  to  Drew- 
ry  V.  Thacker  (/),  it  is  impossible  to  read  Lord  Eldon's  ob- 
servations in  that  case,  and  not  to  arrive  at  the  conclusion 
that  he  disapproved  of  any  interference  with  the  priority 
and  the  legal  rights  of  a  creditor,  who,  by  his  diligence, 
had  obtained  judgment  before  the  decree.  [The  Vice- 
Chanodlor. — ^What  Lord  Eldon  discusses  in  that  case  is, 
the  difficulty  or  impossibility  of  affording  protection  to 
the  assets,  and  at  the  same  time  of  avoiding  injustice  to 
the  creditor  in  respect  of  his  remedies  arising  out  of  the 
executor's  personal  liability.]  In  Lee  v.  Parh{g\  where 
the  judgment  preceded  the  decree,  the  injunction  was  re- 
fused It  is  impossible  to  sever  the  remedies  against  the 
executor  from  the  right  against  the  assets,  because,  practi- 
cally, execution  must  first  issue  against  the  assets.  It  is 
a  necessary  preliminary  step  to  obtain  the  Sheriff's  re- 
turn of  nulla  bona  Mr.  Justice  WHliams  has  conclusively 
shewn  in  his  Treatise  on  Executors  (A),  that  the  middle 
course  attempted  to  be  taken  in  Kent  v.  Pickering  (i),  and 

(a)  8  Ves.  620.  (/)  1  Keen,  714. 

(b)  1  S.  &  S.  266.  (^)  3  Swanst  629. 

(c)  8  Beay.  46.  (A)  Page  1633, 4th  edit 

(d)  4  Sim.  614.  (i)  4  Sim.  614. 

(e)  6  Sim.  669. 
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1850.  Price  V.  Etfana  (a),  of  restraining  execution  against  the  as- 
sets, and  leaving  the  creditors  to  proceed  against  the  ex- 
ecutor personally,  is  impracticable,  and  arose  from  a  mis- 
apprehension of  the  practice  at  law,  which  even  Lord  El- 
don  admitted  that  he  had  misunderstood:  Lord  v.  Worm- 
letffktonQ}).  [The  Vice-ChanceUor.— After  Lord  Eldon's 
declaration  in  that  case,  it  may  be  respectfully  said,  that 
many  orders  have  been  made  in  this  Court  without  a  suf- 
ficiently accurate  attention  to  the  forms  of  procedure  at 
law.]  The  rule  is,  that  the  decree  is  only  to  be  prefer- 
red, if  it  precede  the  judgment  in  point  of  time.  In  Lar- 
gan  v.  Bowen  (o).  Lord  Redesdale  said,  *^  There  the  credi- 
tor brought  an  action  at  law  against  the  executor;  if  he 
could  prosecute  that  action  with  effect,  and  become  a 
judgment  creditor  before  the  decree,  he  would  have  a  pri- 
ority against  the  personal  assets."  It  is  not  possible  un- 
der the  decree  to  place  the  creditor  in  the  same  position 
in  which  he  now  stands:  suppose  the  executor  confessed  a 
judgment,  or  suppose  there  to  be  creditors  who  obtained 
judgments  against  the  testator  in  his  lifetime,  at  law,  the 
present  creditor  would  have  priority  over  these  if  he  gets 
execution  before  them. — ^They  also  cited  Martin  v.  Mar- 
tin (d),  and  Ooate  v.  Fryer  (e). 

Mr.  Russell  and  Mr.  0,  Hatt  were  for  the  plaintiff  in  the 
suit 

Mr.  Swa/nston  in  reply. — If  the  question  were  before 
the  Court  for  the  first  time,  there  would  be  no  difiiculty 
in  dealing  with  it  It  would  then  be  clear,  that,  upon 
general  principles,  this  Court  is  the  proper  tribunal  for 
the  administration  of  the  testator's  assets.    The  fund  to 


(o)  4  Sim.  614.  (d)  1  Vee.  sen.  211. 

(6)  Jac.  148.  («)  2  Cox,  201. 

(c)  1  Sch.  &  Lef.  299. 
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be  diHtribttted  is  untouched  by  the  judgment  at  law:  Mo-  1660. 
rice  V.  Bank  of  England  (a).  Martin  v.  Martin,  referred  to 
on  the  other  side,  was  decided  during  the  transition  state 
of  the  jurisdiction,  while  passing  from  the  practice  of 
granting  a  particular  to  that  of  making  a  general  decree. 
[The  Vice-Chancellor, — According  to  your  theory,  when 
is  the  plaintiff  at  law  to  avail  himself  of  the  rights  which 
he  has  acquired  against  the  executor  personally?]  When 
the  insufficiency  of  the  assets  of  the  testator  for  payment  of 
the  debt  is  ascertained  in  the  course  of  their  administration 
in  this  Court  [The  Vice-Chancellor. — Are  you  prepared  to 
pay  the  whole  amount  into  Court  at  once?]  We  will  pay 
into  Court  the  balance  in  our  hands.  The  question  is  be- 
tween this  creditor  and  the  others.  Is  the  decree  to  be 
treated  as  a  nullity,  and  is  the  executor  to  pay  this  de- 
mand in  full  out  of  the  assets?  That  is  really  the  ques- 
tion at  issue.  There  cannot  be  two  administrations,  one 
here  and  another  at  law.  In  Drewry  v.  ThackeVy  Sir 
Thomas  Plvmer  had  arranged  the  details  of  a  decree,  upon 
the  supposition  of  an  eventual  personal  liability  of  the  exe- 
cutor. It  is  not  for  me  to  say  whether,  in  the  circum- 
stances of  that  case,  such  a  decree  might  not  have  been  just, 
forthe  administratrix  there  had  been  party  to  a  compromise. 
Whatever  the  executor  has  to  pay  in  respect  of  this  debt  he 
will  be  entitled  to  retain  out  of  the  assets  of  the  testator. 
Therefore,  this  is  clearly  a  question  only  between  this 
creditor  and  the  others;  and  whatever  may  be  the  rights 
of  the  respondent  she  must  enforce  them  in  this  Court 
At  one  time  an  effort  was  made  to  give  jurisdiction  to 
Courts  of  law  in  such  cases,  and  the  observations  of  Mr 
Justice  Lawrence  in  Tolput  v.  Wells  (b)  illustrates  strongly 
the  difficulties  attending  such  an  attempt. 

The  Vick-Chancbllor: — 

I  had  hoped  that  the  progress  of  the  argument  would 

(a)  Cas.  temp,  Talb.  217.  (b)  1  M.  &  Selw.  396. 

VOL.  III.  B  B  B  n.  O.  S. 
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ISdO.  change  the  opinion  which,  upon  reading  last  night  some  of 
the  authorities  cited,  I  formed  upon  this  motion ;  but  it 
has  not  done  so :  and  it  seems  to  me  better  for  both  parties 
not  to  postpone  my  decision. 

During  a  part  of  the  earlystage  of  the  discussion,  the  effect 
as  well  as  the  form  of  the  judgment  at  law,  that  has  been 
obtained  against  the  executor,  had  been,  I  think,  mistaken 
by  me;  for  which,  if  an  apology  were  requisite,  it  would 
perhaps  be  afforded  by  the  cases  of  Terrewest  v.  Feather- 
by  (a),  and  Lord  v.  Wormleighton  (6),  and  what  is  said  in 
page  543  of  the  report  of  Drewry  v.  Thacker  (c),  a  report 
that  records  many  remarks  of  Lord  Eldon  deserving  mos^ 
particular  attention.  My  present  impression  is,  (and  indeed 
some  at  least  of  the  executor's  counsel  have  admitted),  that 
at  law  the  judgment  concludes  the  executor  upon  the 
question  of  assets  between  him  and  the  plaintiff  at  law, 
that  is  to  say,  fixes  him  as  between  himself  and  the  plain- 
tiff, with  an  admission  of  assets. 

This  judgment,  a  final  judgment  as  I  understand  it,  hay- 
ing been  obtained  and  completed,  though  aft^r  the  filing 
of  the  bill  yet  before  the  decree,  I  do  not  see  any  sufficient 
ground,  in  point  of  precedent  or  in  reason  or  justice,  for  de- 
priving the  creditor  of  the  benefit  of  it.  How  the  matter 
would  have  stood  if  the  decree  had  been  earlier  than  the 
judgment,  or  if  the  judgment  had  been  a  different  kind  of 
judgment,  it  is  not,  I  think,  necessary  at  present  to  consider. 
But  the  judgment,  being  as  it  is,  and  having  preceded  the 
decree,  may  (independently  of  any  personal  liability  at  law 
brought  by  the  judgment  upon  the  defendant  at  law)  have 
the  effect  of  placing  the  plaintiff  at  law  in  this  Court  above 
all  the  other  creditors ;  for  it  has  not  been  asserted  that  any 
other  judgment  has  been  obtained  against  the  executor,  nor 
has  it  been  alleged  that  there  is  any  unsatisfied  judgment 
which  was  recovered  against  the  testator  in  his  lifetime.    It 

(a)  2  Mer.  480.  (b)  Jac.  148.  (c)  3  Swanst.  529. 
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is,  however,  I  agree,  to  be  considered  as  possible  that  judg-        1850. 
ments  of  the  latter  description  may  yet  appear.     If  any      vincbnt 
such  shall  appear,  what  will  be  the  respective  positions,  *• 

with  regard  to  them,  of  the  persons  holding  them,  and  of 
Miss  Best  and  the  executor?  That  question  it  may  never 
be,  and  certainly  I  think  it  is  not  now,  necessary  to  an- 
swer. For,  however  it  ought  to  be  answered,  and  whether 
the  assets  are  deficient  or  not  deficient,  considering  what 
has  been  said  by  Lord  EJdon  in  Drewry  v.  Thacker(a)f 
though  not  forgetting  the  other  dicta  and  authorities  cited, 
(especially  the  dicta  in  Clarke  v.  Lord  Ormond  (b)  and 
Vernon  v.  TheUuson  (c),  the  correctness  of  which,  properly 
understood,  and  properly  applied,  seems  unquestionable), 
it  appears  to  me  that  the  difiiculties  in  the  way  of  inter- 
fering in  the  executor's  favour  on  this  motion  are,  with 
regard  to  his  personal  liability,  and  (on  that,  if  on  no  other 
ground)  with  regard  to  the  assets,  insurmountable;  and  I 
must  therefore  refuse  it. 

(a)  3  Swanat  529.  '  (6)  1  Ph.  466.  (c)  Jae.  123. 


Hutchinson  v.  Newark.  ^^^  ^ 

jL  his  was  the  suit  of  infant  next  of  kin  for  the  adminis-  The  Court  n- 
tration  of  the  estate  of  an  intestate  named  Bury  Hutchin-  ISI^^t'Se 
son.     The  defendants  were  the  intestate's  widow  (who  was  »"^f«  o^"P 

,,,  .J  •N-*  administratrix, 

his  administratrix,  and  had  married  again),  Mr.  Newark  a  solicitor  who 
(her  husband),  and  other  defendants.  behalf  of  the 

A  motion  was  now  made  on  behalf  of  the  administratrix  J^^heaSnof 
and  her  husband,  to  restrain  Mr.  George  Basham  from  her  intestate's 
acting  as  solicitor  to  the  next  friend  of  the  infant  plaintiffs  ingas'the  soli* 
in  the  suit,  on  the  ground  that  he  had  acted  as  solicitor  to  S^ncxt^Skb 
Mrs.  Newark.  J°  » «»»*  fo'  *« 

administration 
of  the  estate. 

Mr.  Russell  and  Mr.  Daniel^  in  support  of  the  motion, 
B  B  B  2 
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^850.^  cited  Davies  v.  Clough{a).  [The  Fice-Ofcancdfor.— Will 
not  the  solicitor's  bill  against  Mr.  Newark  be  paid  out  of 
the  assets?]  Possibly;  but  at  all  events  Mr.  Newark  is 
liable  to  the  solicitor.  Mrs.  Newark  was  his  client,  and 
she  has  a  right  to  have  her  confidential  communications 
with  her  solicitor  protected  hj  the  injunction  sought 

Mr.  Malins  and  Mr.  W.  D.  Evans,  for  the  respondents, 
referred,  in  the  course  of  the  discussion,  to  ParraU  v.  Par- 
ratt(b). 

The  Vicb-Chancellob  : — 

M7  opinion  is,  that  the  principle  laid  down  in  Cfwlmon" 
deley  v.  Clinton  (c)  does  not  apply  to  this  case.  I  think  that 
there  is  no  ground  upon  which  the  Court  ought  to  inter- 
fere to  prevent  this  gentleman  from  communicating  to  the 
next  of  kin  what  took  place  between  him  and  the  adminis- 
tratrix in  the  course  of  the  administration  of  the  estate. 
I  consider  this  to  be  the  right  conclusion  in  the  present 
instance,  though  assenting,  as  I  do  entirely,  to  Lord  Choi- 
mondeley's  case. 

The  motion  was  refused,  without  costs. 
((/)  8  Siin.  262.  (b)  2  De  G.  &  S.  259.  (c)  19  Ves.  261. 
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1860. 

Inman  V,  Wearing.  Feb.  leth. 

J.  HESE  were  two  demurrers  to  a  bill  filed  by  the  Rev.  a  bill  was  filed 
James  W.  Inman,  one  of  the  executors  of  Robert  Inman,  ^^*JJ?!^  ^f 
deceased,  who  was  a  mortgagee  of  three  distinct  estates,  ^^ee  estatea 

(each  of  which 

each  of  which  was  subject  to  a  distinct  first  mortgage.  was  subject  to  a 

The  three  several  estates  were  called  respectively  the  mortgage)"  or  a 


Millthorpe  estate,  the  Akay  estate,  and  the  Rollings  es-  ^'^"^^"^njortr 

tate.  gagor,  and  an 

The  mortgage  to  the  plaintiff's  testator  was  created  by  the  prior  mort- 
deeds  of  the  17th  and  18th  of  March,  1841.  ^^  J^\^ 

The  first  mortgage  on  the  Millthorpe  estate  became  *^"°J^^* 
vested  in  the  defendant  Wearing,  who  was  alleged  by  the  one  of  the  prior 
bill  to  have  been  in  possession,  and  to  have  sold  that  es-  u  i^^d^t 
tate.     The  first  mortgage  on  the  Akay  estate  became  n"*',^]!  Jj^^f, 
vested  in  John  Edward  Norris,  John   Stanley,  William  fer  to  redeem 
Henry  Rawson,  Charles  Milne,  and  William  John  Norris,  cnmbnucei:— 
who  were  also  defendants;  and  they  were  alleged  by  the  nuwasnot  " 
bill  to  have  taken  possession,  and  to  have  sold  to  the  de-  "»'J*»fi*rio«i«f 

*^  bat  waa  demur- 

fendant  William  Inman,  who,  with  another  defendant,  nble,onthe 
named  Anne  Inman,  were  the  co-executors  of  the  plain-  ^uOned  no* 
tiff.     The  first  mortgage  on  the  HoUings  estate  became  «»ff«to  redeem, 
vested  in  another  defendant,  named  Thomas  Christopher 
Burrill;  who  was  alleged  to  have  entered  into  possession, 
but  not  to  have  sold  any  part  of  that  estate. 

The  prayer  was  for  an  account  of  what  was  due  for 
principal  and  interest  to  the  defendants,  the  prior  mort- 
gagees, on  their  several  mortgages,  and  to  the  plaintiff  and 
the  defendants,  William  Inman  and  Anne  Inman,  as  the 
executors  of  Robert  Inman,  under  the  indentures  of  mort- 
gage, dated  the  17th  and  18th  of  March,  1841;  and  for  an 
account  of  aU  sums  of  money  possessed  and  received  by 
the  prior  mortgagees  in  respect  of  the  rents  and  profits  of 
the  said  several  estates  so  mortgaged  to  them  respectively 
as  aforesaid,  or  which,  but  for  their  respective  wilful  de- 
fault,  they  might  have  received;  and  that  an  account 
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might  also  be  taken  of  the  produce  of  the  sales  of  the 
Millthorpe  estate  and  of  the  Akay  estate,  or  which,  but 
for  their  respective  wilful  default  they  might  respectively 
have  received  in  respect  of  the  produce  of  such  sales ;  and 
that,  in  taking  the  account  of  the  monies  received,  or  which 
ought  to  have  been  so  received,  for  or  in  respect  of  the 
Akay  estate,  the  defendants,  who  had  sold  the  same,  might 
be  charged  with  such  further  sum  as  they  ought  to  have 
received  for  the  sale  beyond  the  sum  of  25001.,  in  case  the 
estates  had  been  sold  by  them  with  due  prudence  and  pre- 
caution; and  that  the  defendants  might  be  respectively 
decreed  to  pay  what  should  be  found  due  from  them  re- 
spectively on  taking  the  aforesaid  accounts;  and,  if  it 
should  appear,  on  taking  the  aforesaid  accounts  of  the 
produce  of  the  sales  of  the  Millthorpe  estate  and  of  the 
Akay  estate,  that  any  parts  of  the  purchase-monies  of  the 
respective  estates  had  not  been  received  by  the  defendants 
Thomas  Wearing,  John  Staveley,  William  Henry  Rawson 
the  younger,  Charles  Milne,  William  John  Norris,  and 
James  lEdward  Norris  respectively,  that  proper  inquiries 
might  be  directed,  to  ascertain  under  what  circumstances 
the  purchase-monies  had  not  been  received;  and  that 
proper  directions  might  be  given  for  completing  the  sales; 
and  that  the  surplus  of  such  respective  purchase-monies, 
after  payment  of  what  should  be  found  due  to  the  said 
last-named  defendants  respectively  on  their  aforesaid  sales, 
might  be  applied  towards  satisfaction  of  what  was  due  to 
the  plaintiff  and  defendants,  Anne  Inman  and  William  In- 
man,  as  such  executors  as  aforesaid,  under  the  indentures 
of  mortgage,  dated  the  17th  and  18th  of  March,  1 841 ;  and 
that  the  remainder  of  the  property  comprised  in  the  inden- 
ture, dated  the  18th  of  March,  1841,  might  be  sold,  and 
that  the  proceeds  of  such  sale  or  sales  might  be  applied  in 
payment  of  what  was  due  to  the  plaint  iff  and  the  defendants, 
Anne  Inman  and  William  Inman,  as  aforesaid;  and  that 
the  surplus,  if  any,  of  such  proceeds  might  be  applied  ac- 
cording to  the  rights  of  the  parties  under  the  respective 
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indentureB  of  mortgage  aforesaid.     But  the  bill  did  not        i860, 
seek  or  offer  to  redeem  the  prior  mortgages. 

To  this  bill  the  defendants,  who  had  the  prior  mort- 
gagea  on  the  Akay  and  Hollings  estates,  respectively  de- 
murred for  want  of  equity  and  multifariousness.  The  de- 
murrers were  argued  together. 

Mr.  Malins  and  Mr.  Sidney  Smith  in  support  of  one,  and 
Mr.  Swanston  and  Mr.  Robson  in  support  of  another  de- 
murrer.— The  mortgagor  could  not  himself  have  compre- 
hended in  one  suit  the  redemption  of  three  distinct  mort- 
gages. Nor  could  a  purchaser  of  the  equity  of  redemption. 
How  then  can  a  second  mortgagee?  A  mortgage  would 
be  a  very  bad  security  if  the  mortgagor  could,  after  mak- 
ing it,  so  implicate  the  equity  of  redemption  with  that  of 
other  distinct  property,  that,  in  any  proceedings  respect- 
ing the  mortgage,  all  the  parties  interested  in  the  other 
property  must  be  brought  before  the  Court  If  it  be  said, 
that  there  must  be  inconvenience  on  one  side  or  the  other, 
surely  the  mortgagor  and  the  puisne  incumbrancers  who 
choose  to  advance  their  money,  knowing  of  the  rights  of  the 
prior  mortgagee,  are  the  persons  who  ought  to  suffer  it. 
— [They  cited  Brooks  v.  Lord  Whitworth  (a),  ScUvidge  v. 
Hyde  (6),  Pearse  v.  Hewitt  (c),  Attomey-Oeneral  v.  Oold- 
sniiths'  Company  (d),  Attomey-Oeneral  v.  Cradock  (e). 
They  also  commented  on  and  distinguished  CampbeU  v. 
Mackay  (/).]  Even  if  the  bUl  were  not  multifarious  it 
must  fail  for  want  of  equity,  for  it  does  not  pray  for  re- 
demption against  the  demurring  defendants:  Dalton  v^ 
Hayter  (g). 

The  Vice-Chancblloe: — 

With  regard  to  multifariousness,  the  case  is  shortly  thus: 

(a)  I  Madd.  86.  (e)  3  My.  &  Cr.  85. 

(6)  o  Madd.  138.  (/)  1  My.  &  Or  603. 

(c)  7  Sim,  471.  (sr)  7  Beav.  313, 

(d)  6  Sim.  670. 
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1850.  — The  plaintiff  holds  one  entire  security  upon  several  es- 
tates belonging  to  a  person  named  Upton,  who  is  the  owner 
of  all  of  them.  When  he  created  the  plaintiff's  security, 
the  property  was  subject  to  different  charges  affecting  dif- 
ferent parts  of  it,  in  favour  of  different  incumbrancers. 
In  order  to  discuss  the  question  of  multifariousness,  the 
existence  of  the  equity  must  be  assumed.  Assuming  the 
existence  of  an  equity,  the  right  as  between  the  plaintiff 
and  his  mortgagor  is  a  single  right,  to  the  discussion  of 
which  other  persons  having  different  interests  are  neces- 
sary or  proper  parties.  The  subject  of  multifariousness 
has,  I  think,  never  been  better  and  more  satisfactorily  dis- 
cussed or  illustrated  than  it  has  been  of  late  years.  I  par- 
ticularly refer  to  two  cases  before  the  Lord  Chancellor, 
one  of  which  came  before  the  House  of  Lords,  in  the  pre- 
sence of  the  present  Lord  Chancellor,  in  the  interval  be- 
tween his  two  Chancellorships.  One  is  Campbdl  v.  Mao- 
kay  (a),  and  the  other  Attorney-General  v.  Corporation  of 
Poole  (b).  The  latter  case  came  before  the  House  of  Lords, 
and  is  reported  under  the  natne  of  Parr  v.  Attomey-Oene- 
ral(c).  Upon  that  occasion,  after  Lord  Lyndhurst  and 
another  peer  had  spoken,  the  Lord  Chancellor  said: — 
"  Now,  nothing  can  be  more  difficult  than  to  lay  down 
rules  as  to  multifariousness.  As  cases  necessarily  come 
before  the  Court  in  various  shapes,  many  matters  are  to 
be  considered  before  a  rule  can  be  laid  down  applicable  to 
all  cases;  because,  however  important  it  is  to  prevent  one 
defendant  from  being  exposed  to  the  expense  of  litigation, 
where  it  appears  that  he  is  only  interested  in  part  of  it; 
yet,  if  that  rule  were  to  be  strictly  adhered  to,  it  would 
frequently  become  impossible  to  agitate  the  whole  case, 
when  some  one  defendant  was  interested  only  in  part  of 
it  That  was  brought  under  the  consideration  of  Sir  John 
Leach,  who  laid  down  no  general  rule;  but,  with  the  abili- 

(a)  1  Myl.  &  Or.  603.        (b)  4  Myl.  &  Cr.  17.        (c)  8  C.  &  F.  409. 
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ty  which  belonged  to  him  probably  more  than  to  any  other  ^50, 
Judge,  of  stating  with  great  precision  the  grounds  upon 
which  he  conceived  a  particular  rule  ought  to  be  adopted, 
in  the  case  referred  to  (a),  he  puts  it  upon  this,  that  if  the 
case  be  an  entire  case  as  against  one  defendant,  no  other 
defendant  then  has  a  right  to  complain,  although  he  is 
connected  only  with  some  portion  of  the  whole  case.  The 
consequence  of  adopting  a  different  rule  would  obviously 
be,  that,  in  order  to  prevent  an  objection  for  multifarious- 
ness, you  must  split  an  entire  case."  Concurring  entirely 
in  these  observations,  I  think  that  they  apply  to  the  pre- 
sent case. 

The  question  of  want  of  equity  remains.  Now  the  re- 
collection of  the  ^Registrar  Mr.  ColviUey  sen.,  agrees  with 
mine  in  this,  that  a  decree  for  redemption  is  not  prefaced 
by  mentioning  any  submission  to  redeem.  In  a  case  not 
wholly  wanting  in  analogy  to  the  present,  a  bill  for  an 
account,  I  believe  that,  although  a  decree  in  a  case  where 
the  plaintiff  ought  himself  to  account,  in  order  to  effect 
complete  justice,  is  always  prefaced  by  a  submission  to  ac- 
count, yet  a  bill  cannot  be  demurred  to  for  want  of  such 
a  submission.  For  these  reasons,  among  others,  I  should 
have  thought,  upon  principle,  that,  if  the  bill  had  stated  a 
case  in  which  redemption,  either  wholly  or  in  part,  was 
requisite  or  proper,  a  demurrer  ought  not  to  be  allowed,  be- 
cause redemption  is  not  asked,  especially  as  a  decree  for 
redemption  does  not  make  it  compulsory  upon  the  plaintiff 
ever  to  pay  or  to  redeem,  but  merely  gives  him  the  alterna- 
tive of  paying  or  of  losing  the  right  of  redemption.  If,  there- 
fore, the  case  had  rested  on  principle,  or  on  my  own  recol- 
lection of  the  law,  I  should  not  have  allowed  the  demurrers 
on  this  ground.  But  the  authority  of  a  dictum  of  a  Judge  of 
great  learning  and  experience  has  been  produced,  and  I 
cannot  decline  to  pay  attention  to  it.   I  find  Lord  Langdcddy 

(a)  Turner  v.  Robitison,  1  S.  &  S.  313. 
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1860.  in  DaUon  v.  Hayter,  thus  expressing  himself  (a) :— 7"  Now,  to 
this  bill  there  is  a  demurrer  for  want  of  equity ;  and  the  first 
ground  of  demurrer  is,  '  I  am  a  mortgagee  on  the  Shanks 
estate,  and  you  do  not  offer  to  redeem  me.'  If  the  ques- 
tion in  this  cause  related  to  the  Shanks  estate,  I  should 
say  that  this  was  a  decisive  answer  to  this  bill;  for  I  take 
it  to  be  settled,  that  the  owner  of  .the  equity  of  redemp- 
tion cannot  make  a  mortgagee  a  party  to  any  suit  in  this 
Court  without  offering  to  redeem  him."  And  then,  a  lit- 
tle further  on,  there  is  this  passage: — "Mr.  Wood  has  very 
properly  admitted  that  a  mortgagor  cannot  make  a  mort- 
gagee a  party  in  respect  of  his  mortgage  estate  without 
offering  to  redeem  him."  In  opposition  to  this  dictum, 
can  I  hold  this  bill  sufficient?  On  that  point  alone  I  wish 
to  hear  the  plaintiffs  counsel 

Mr.  RusaM  and  Mr.  Piggott,  for  the  plaintiff. — ^There  is 
an  allegation  in  the  bill,  that  the  plaintiff  is  desirous  of 
having  the  property  sold;  that  must  be  tantamount  to  an 
offer  to  redeem:  Parker  v.  Alcock(b),  The  observations 
ascribed  to  Lord  Langdale  in  DaUon  v.  Hayter  (a)  are 
mere  obiter  dicta. 

The  Vicb-Chancellob: — 

The  dismissal  of  a  bill  to  redeem  otherwise  than  for 
want  of  prosecution  operates  as  a  foreclosure.  It  may  be 
questionable  whether  it  would  have  this  effect  if  it  did  not 
pray  for  redemption;  and  that  observation  is  certainly  in 
favour  of  the  dictum  in  DaUon  v.  Hayter.  I  do  not  how- 
ever say,  that  it  would  have  been  sufficient  to  convince 
me  independently  of  that  authority.  Now  the  dictum  in 
DaUon  v.  Hayter  may  be  said  to  be  extrajudicial;  but  it 
is  a  clear  and  distinct  expression  of  the  opinion  of  a  Judge 
of  great  experience  and  authority,  upon  a  subject  with 

(a)  7  Beav.  310.  (h)  Yoiuige,  361. 
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'which  he  has  all  his  life  been  familiar.     I  cannot,  there-        18M. 
fore,  act  upon  the  opinion  which  I  might  have  formed  in- 
dependently of  that  authority.     The  demurrer  must  be  al- 
lowed, without  costs,  and  with  leave  to  amend  generally. 


SiBBERING  V.  The  EaBL  of  BaLCARBAS.  March  2fid. 

xHIS  was  a  suit  to  set  aside  a  sale,  made  in  1822,  of  an  in  1822,  the 
interest  which  was  then  reversionary  in  a  small  estate  at  y^J^we*!*" 
Blackwood  nearWigan.     At  that  time,  the  property  was  p^tantona 

life  est&tea  HnA 

vested  in  one  Robert  Sibbering  for  life,  with  remainder  to  rabject  to  in- 
his  son,  the  plaintiff  Ralph  Sibbering,  in  fee,  subject  to  J^d  "wer- 
three  mortgages  created  by  the  father  and  son  in  favour  of  1*°  ^5"  ^jj^** 
a  Mr.  Maudesley,  a  Mr.  Graskell,  and  Alexander  then  Earl  of  porchaKr  died, 

^  .  ^  '  and,  in  1830, 

i>alcarra8.  the  tenant  for 

The  sale  in  question  was  effected  by  a  deed,  dated  the  1*846,  the  re-" 
28th  of  June,  1822,  whereby,  in  consideration  of  200t,  the  v«rsioner  filed 

'  '  •"  '  a  bill  to  set 

plaintiff  conveyed  to  Alexander  then  Earl  of  Balcarras  Mide  the  sale 
the  reversion  expectant  on  the  death  of  Robert  Sibbering,  !^e  atL  mT- 
subject  to  the  existing  mortgages.  noH^'inX 

In  1823,  the  plaintiff  joined  in  certain  indentures  of  lease  *»'  *^  delay: 
and  release,  dated  the  30th  and  31st  of  October  in  that  year,  the  length  of 
whereby  Maudesley,  Gaskell,  and  the  two  Sibberings,  in  J^  evidence 
consideration  of  a  release  of  the  Earl's  mortgage  debt,  and  ®[^*  S!m!^ 
of  the  Earl  paying  the  two  other  mortgage  debts,  conveyed  tion  aa  a  Conrt 

1      1       ,  ,      ,;     1  .      i.  of  justice  conld 

the  land  to  the  J^arl  m  fee.  not  disregard; 

The  Earl  died  in  1826,  and  the  present  defendant  waa  JJ^t^  y^ 
his  devisee.  ^  °2J  •IfP'^ 

since  the  death 

In  1830,  Robert  Sibbering  died.     The  bill  was  filed  in  of  the  tenant 

1846;  and  the  ground  on  which  the  sale  was  sought  to  be  was  dismissed 

impeached,  was  that  of  undervalue ;  and  evidence  was  ad-  '"xhrrSeson 

duced  of  the  plaintiff  having  been,  when  it  was  made,  in  which  a  Court 

r  ^  >  >  BCU  with  re- 

spect to  stale 
demands,  are  nerer  more  properly  applied  than  where  the  nature  of  the  case  throws  the  burthen  of 
proof  on  the  defendant 
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distressed  circumstances.     The  delay  in  filing  the  bill  was 

unexplained. 
«. 

Baixarras.  Mr-  ^ioyd  and  Mr.  Bennett  for  the  plaintiff. — The  bur- 
den of  shewing  the  adequacy  of  the  sum  paid  is  upon  the 
defendant,  who  has  not  adduced  satisfactory  evidence  upon 
the  subject.  As  to  the  lapse  of  time,  a  Court  of  equity 
acts  by  analogy  to  the  statute  of  limitations,  and  twenty 
years  have  not  elapsed  since  the  plaintiff's  title  accrued  in 
possession:  Gowland  v.  De  Faria  (a),  Wood  v.  Abrey(b), 
Pickett  V.  Loggon  (c),  Wood  v.  Dowries  (d),  AUfrey  v.  All- 
frey(e). 

Mr.  RoundeU  Palmer  and  Mr.  J.  V,  Prior,  for  the  de- 
fendant, were  not  called  upon. 

The  Vice-Chancellor: — 

The  bill  in  this  case  was  filed  in  1846,  to  set  aside  a  sale 
made  by  the  plaintiff  in  1822,  in  such  circumstances,  that, 
had  the  sale  been  of  any  interest  in  possession,  it  could 
not,  upon  any  principle  of  law  or  equity,  or  justice,  have 
been  impeached.  It  has  been  said,  and  not  inaccurately, 
that  this  Court,  whether  soundly  or  not,  does  certainly  act, 
with  regard  to  sales  of  reversionary  interests,  upon  prin- 
ciples in  some  degree  peculiar  to  those  cases,  and  not  ap- 
plicable to  sales  of  interests  in  possession.  I  am,  however, 
not  at  all  sure,  that  this  instance  can  be  brought  within 
the  influence  of  these  principles.  The  plaintiff,  in  1823, 
concurred  with  his  father  and  all  the  incumbrancers  in 
conveying  the  entire  interest  in  the  estate,  both  in  posses- 
sion and  reversion,  to  the  late  Earl  of  Balcarras.  And  it 
is  not  certain  that  that  contract  would  have  been  carried 
into  effect  if  the  plaintiff  had  not  joined. 

(a)  17  Ves.  20.  (d)  18  Ves.  120. 

(6)  3  Mftdd.  417.  (e)  1  Mac.  &  G.  87. 

(c)  14  Ves.  215. 
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Assuming,  however,  that  the  principles  applicable  to 
sales  of  reversionary  interests  do  apply  to  this  case,  and 
that  the  reversion  was  actually  sold  at  an  undervalue,  as 
has  been  contended,  how  does  the  matter  stand?  The  te- 
nant for  life  died  in  1830,  more  than  sixteen  years  before 
the  filing  of  the  bill,  and  the  purchaser  died  as  long  ago  as 
1826.  The  circumstances,  condition,  and  history  of  the 
plaintiff  during  all  the  interval  are  entirely  unexplained, 
except  so  far  as  an  inference  may  legitimately  be  drawn 
from  his  condition  previously  to  the  sale.  Under  such  cir- 
cumstances, the  Court  is  bound  upon  authority,  and  by  rea- 
son, to  presume  strongly  in  favour  of  the  validity  of  the 
transaction.  The  very  length  of  time  affords  evidence 
which  it  is  the  duty  of  a  Court  of  justice  not  to  disregard. 
It  has  been  said,  that,  if  the  case  is  to  be  treated  by  analogy 
to  the  statute  of  limitations,  the  plaintiff  would  have  had 
twenty  years  after  his  father's  death ;  and  that  this  period 
had  not  elapsed  at  the  time  of  filing  the  bill  But,  although 
a  Court  of  equity  may  consider  itself  bound,  and  may  be 
bound  for  certain  purposes,  by  the  statute  of  limitations,  it 
is  not  bound  to  give  relief  in  every  case  where,  under  analo- 
gous circumstances,  the  statute  of  limitations  would  not 
have  applied  at  law.  It  is  the  duty  of  the  Court  to  act 
upon  that  presumption  which  a  Court  of  justice  most  pro- 
perly entertains  against  stale  demands,  and  which  can 
never  be  more  properly  applied  than  in  a  case  like  the 
present,  where  the  burden  of  proof  upon  a  most  material 
point  in  controversy  is  thrown  upon  the  defendant.  I  am 
of  opinion  that  there  is  not  sufficient  to  resist  the  presump- 
tion in  favour  of  the  transaction  arising  from  length  of 
time.  Justice  and  reason  appear  to  me  to  require  that  the 
bill  should  be  dismissed,  with  costs. 

/ 


1850. 

SiBBBRINO 

Earl  op 
Balcahras. 


,4wk^.g^j/.^^/V' 


1  u/i^^  22/ 
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March,  Sth.  HiPKIN  v.  WiLSOK. 

Lands  were  li- .  ±  HIS  was  a  demurrer  to  a  bill  filed  hj  persons  claiming 
for  Hfe,  with  re-  to  be  interested  under  limitations  of  the  equity  of  redcmp- 
fi^er  Mi"w»*  tion  contained  in  a  mortgage  deed,  which,  it  was  submitted, 
•on  should  ap-    had  changed  the  devolution  of  the  property. 

point,  with  re-  «x.ii.         •»▼  i  i       i»    i  j 

mainder  to  the  The  mortgagors  Were  Wilnam  W ebster,  the  father,  and 
I^nto'to  *^  WiUiam  Webster,  the  son.  By  indentures,  dated  the  7th 
lS^bfw"Tnie  ^^^  ^^^  ^^  December,  1826,  the  estate  in  question  was 
&ther  and  son    conveyed  to  K  R.  Clarke  and  Gr.  P.  Lowther,  their  execu- 

appoint  in  fee,  ,     •    .  i  •  /•       A/v^wrw  v 

by  wayofmort-  tors,  administrators,  and  assigns,  for  2000  years,  by  way 
J^isI^^Aa*  on  ^^  mortgage,  to  secure  10,000t  and  interest;  and,  subject 
repayment  of     thereto,  to  such  uscs  as  the  father  and  son  should  jointly 

the  mor****"*-  •r  ir 

money, 


,the  appoint;  and,  subject  to  such  appointment,  to  the  use  of 

i^o^^Tey  the  father  for  life;  with  remainder  to  such  uses  as  the  son, 

menu  uftSj  ^  ^®  should  survive  the  father,  should  appoint;  with  re- 

&ther  and  son,  mainder  to  the  use  of  the  son  in  tail;  with  an  ultimate  re- 

their  hein  or 

aMigni,  or  at      mainder  to  the  father  and  son  in  fee  as  joint  tenants. 
recT;  and  it  was       ^^^  above  mortgage  was  paid  off;  and  that  in  question 
?^"*J»  "  ^  in  the  suit  was  effected  by  indentures  of  lease  and  release 

tween  the  mther  '' 

and  son,  that  and  appointment,  dated  the  2Srd  and  24th  of  December, 

ahonid,  daring  1839,  and  made  between  the  father,  the  son,  and  the  mort- 

do'i^Uie^.  g**®®s,  to  whom  the  estate  was  conveyed  in  fee,  subject  to 

terest  on  the  the  following  proviso  for  redemption : — 

mortgage-debt:  . 

Held,  that  the         "Provided  always,  and  it  is  hereby  agreed  and  declared, 

atioTof  the  cs^    t^^^t  if  the  said  William  Webster,  the  father,  and  William 

Si^iffed  byAis  ^^^8*®^*  t^®  ^^>  ^^  either  of  them,  or  their  or  either  of 

proTiao.  their  heirs,  executors,  or  administrators,  do  and  shall  pay 

unto  the  said  [mortgagees]  the  sum  of  25002.  [&c]  they 

the  said  [mortgagees]  shall  and  will,  upon  the  request,  and 

at  the  costs  and  charges  of  the  said  William  Webster,  the 

father,  and  William  Webster,  the  son,  their  heirs  or  assigns, 

convey  and  assure  all  and  singular  the  said  hereditaments 

and  premises  unto  the  said  William  Webster,  the  father,  and 
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William  Webster,  the  son,  their  heirs  or  assigns,  or  unto  1850. 
such  other  persons  as  theyshall  direct  or  appoint"  The  deed 
also  contained  a  declaration  that,  as  between  the  father  and 
son,  and  without  prejudice  to  the  rights  of  the  mortgagees, 
the  mortgage  debt  should  not  be  considered  as  the  personal 
debt  of  either  of  them,  but  as  a  charge  merely  upon  the 
mortgaged  hereditaments;  and  that  all  interestwhich  should 
be  payable  during  the  father's  lifetime  should  be  paid  by 
him. 

The  son  died  in  the  lifetime  of  the  father,  who  was  also 
since  dead;  and  the  devisees  of  the  father  filed  the  present 
bill,  praying  for  a  declaration,  that,  under  the  limitations 
of  the  mortgage  deed,  the  father  and  sou  became  equitably 
entitled  to  the  mortgaged  hereditaments  as  joint  tenants, 
subject  to  the  mortgage,  and  that  the  plaintiffs  were  now 
entitled  thereto.  The  defendants,  who  were  the  persons 
entitled  under  the  original  limitation  to  the  son  in  tail, 
demurred  generally  for  want  of  equity. 

Mr.  Molina  and  Mr.  Chreene  supported  the  demurrer,  and 
contended,  that  by  the  mortgage  the  original  limitations 
were  not  intended  to  be  and  were  not  changed,  except  so 
far  as  was  required  for  the  purpose  of  the  mortgage.  They 
cited  Jackson  v.  Innes  (a). 

Mr.  Swanston  and  Mr.i2c»cA,  for  the  plaintifb,  submitted, 
that  an  intention  to  change  the  devolution  of  the  equity  of 
redemption  was  apparent  upon  the  mortgage  deed — ^They 
referred  to  Lord  Fauconherg  v.  Fitzgerald  (6),  Anson  v. 
Lee  (c),  Bamett  v.  Wilson  (d),  Olark  v.  Burgh  (e). 

The  Vicb-Chancbllor: — 

The  question  is,  whether  there  is  to  be  collected  from  the 

(a)  1  Bligh,  104.  (d)  2  Y.  &  C.  C.  C.  407. 

(6)  6  Bro.  P  C.  295.  '    (0  2  Coll.  221. 

'  (c)  4  Sim.  364. 
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deed  of  1839,  as  stated  in  the  bill,  an  intention  to  change 
the  course  of  limitation,  or  the  manner  of  settlement,  to 
any  other  extent  than  was  necessary  for  the  purpose  of  the 
mortgage.  Independently  of  authority,  I  should  think  this 
question  one  that  ought  to  be  answered  in  favour  of  the  de- 
fendants, and  the  authorities  appear  to  support  that  view. 
It  would  perhaps  be  sufficient,  to  justify  this  conclusion, 
that  there  is  not  to  be  found  in  the  deed  of  1839  any  ex- 
pression of  intention  to  vary  the  course  of  the  settlement 
But  in  this  case  there  is  what  is  equivalent  to  a  declara- 
tion of  a  contrary  intention,  namely,  a  provision  that  the 
father  is  to  keep  down  the  interest  upon  the  mortgage 
debt  during  his  life. 

Demurrer  allowed 


March  \4th. 

Where  a  plain- 
tiff, as  one  of  a 
clais,  claimed  a 
■hare  of  rendoe 
of  a  testator*s 
estate  against 
his  executors, 
a  plea  bv  them 
of  the  plaintiff*s 
illegitimacy,  to 
be  Talid,  most 
be  put  in  on 
oath.    Where 
this  was  not 
done,  a  plea  was 
taken  off  the 
file  of  the 
Court 


Wild  v.  Gladstone. 

L  HE  plaintiff,  by  his  bill,  stated  that  a  testator  had  be- 
queathed a  share  of  residue  to  the  children  of  Mr.  Wild, 
and  claimed  a  part  of  it  as  one  of  such  children,  and  for 
the  administration  of  his  estate. 

The  defendant,  the  personal  representative  of  the  tes- 
tator, put  in  a  plea  to  this  bill,  that  the  plaintiff  was  ille- 
gitimate.   The  plea  was  not  put  in  upon  oath. 

The  plea  now  came  on  for  argument 

Mr.  RuaseJl  and  Mr.  Glasse,  in  support  of  the  plea,  sub- 
mitted that  it  did  not  require  to  be  put  in  upon  the  oath 
of  the  defendant  Lord  Redesdale,  in  his  Treatise  on 
Equity  Pleading  (a),  says: — "And  pleas  in  bar  of  matters 
in  pais  must  be  upon  oath  of  the  defendant;  but  pleas  to 


(a)  Mitf.  Eq.  PI.  301,  4th  edit 
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the  jurisdiction  of  the  Court,  or  in  disability  of  the  person        1860. 
of  the  plaintiff,    .    .    .    need  not  be  upon  oath.'" 

Mr.  J.  A.  Cooke  in  support  of  the  bill. 

The  Vice-Chanobllob: — 

I  have  no  doubt  that  the  plea  ought  to  have  been  put 
in  upon  oath.  My  only  doubt  is,  whether  the  plea  should 
be  overruled  or  ordered  to  be  taken  off  the  file.  With 
leave  of  the  Court,  a  notice  may  be  given  that  the  plea 
may  be  taken  off  the  file. 

Mr.  Rrisselly  for  the  defendant,  consented  that  the  case 
should  be  treated  as  if  such  a  notice  had  been  given  and 
were  now  on. 

The  Vice-Chancellob  then  directed  the  plea  to  be  taken 
off  the  file. 


Haio  t;.  Gbay.  jfay  i8C. 

X  HIS  was  a  suit  by  a  surviving  partner  against  a  debtor  in  a  guit  for  an 
to  the  firm  for  an  account  of  the  dealings  between  the  de-  ff!^.*  ^^  * 

o  ttimving  part- 

fendant  and  the  partnership.  »»  against  a 

debtor  to  the 

The  defendant  demurred  for  want  of  parties,  the  execu-  firm,  it  ii  not 
tor  of  the  deceased  partner  not  having  been  brought  before  ^J|^  to  wake 

the  Court  *^«  penonal 

representative 
of  the  deceased 

Mr.  Lee  and  Mr.  F.  S.  WiUiame,  in  support  of  the  de-  ^     ^^     ^' 
murrer,  cited  Miller  v.  Crawford  (a),  Wilkinaon  v.  Hender- 
son (6),  Thorp  V.  Jackson  (c),  HiUs  v.  Nash{d). 


(a)  9  Law  J.,  Ch,  N.  S,  195.  (c)  2  Y.  &  C.  553. 

(6)  1  M.  &  K.  589.  (d)  1  Ph.  598. 
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Mr.  Ruasdl  and  Mr.  Haig  were  not  called  upon  to  sap- 
port  the  bill 

9. 

Qkay, 

The  Vice-Chancbllob: — 

I  apprehend  it  to  be  generally  true,  that,  a  debt  having  be- 
come due  to  a  partnership  of  two  persons,  one  of  them  hav- 
ing died,  and  the  debt  being  in  its  nature  demandable  by 
a  suit  in  equity,  the  surviving  partner  may  sue  for  it  in 
equity,  (whether  the  amount  is  to  depend  on  the  result  of 
an  account  or  otherwise,)  without  making  the  representa- 
tive of  the  deceased  partner  a  party.  There  may,  however, 
be  circumstances  requiring  a  departure  from  this  general 
rule;  and  the  question  is,  whether  there  are  here  any  such 
circumstances?  One  relied  upon  is,  that  of  the  executor  of 
the  deceased  partner  having  written  to  the  debtor  with  re- 
spect to  the  debt,  to  accelerate  its  payment;  but  I  do  not 
think  this  sufficient  to  create  an  exception  to  the  general 
rule.  Another  circumstance  relied  upon  is,  that  the  alleg- 
ed debtor  has  himself  filed  a  bill  against  the  surviving 
partner,  making  the  representative  of  the  deceased  partner 
a  party  to  it  Assuming  him  to  have  been  correct  in  taking 
that  course,  I  think  that  it  does  not  vary  the  right  of  the 
surviving  partner  to  sue  as  he  sues  here. 

Demurrer  overruled,  without  cost& 
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March  13M. 

Hawkes  i;.  The  Eastbbn  Counties  Bailwat  Company.  issi. 

^  March  lAth. 

JDY  an  agreement,  bearing  date  the  27th  of  May,  1847,  A  Railway 
and  made  between  the  Eastern  Counties  Railway  Com-  timpCSg?"' 
pany  of  the  one  part,  and  Henry  Hawkes  of  the  other  ]^J  JS^^our- 
part,  after  reciting  that  the  Company  were  promoting  a  '"8  *®  ^^\ 
bill  before  Parliament  to  enable  them  to  make  a  railway  purpoie,  con- 
from  Wisbeach  to  Spalding;  and  that  the  proposed  rail-  tenant  for  life 
way  was  intended  to  pass  near  to  the  residence  of  the  said  ^f'theV^mST 
Henry  Hawkes,  situate  at  Spalding,  in  such  a  manner  as  ^  obtain  in 
would  most  seriously  damage  the  same,  and  render  it  un-  aaiy  powers  for 
fit  for  habitation;  and  after  reciting  that  Henry  Hawkes  undcrtETAct 
had  hitherto  opposed  the  passing  of  the  said  bill  into  a  J!^^*^°^' 
law,  but  had  consented  to  withdraw  his  opposition,  upon  a  question  whe- 
the  said  Company  entering  into  the  agreement  thereinafter  power  ^  take 
contained, — ^itwas  expressed  to  be  agreed  by  and  between  J^^onrfSie 
the  parties  thereto,  that,  in  the  event  of  the  said  bill  in  its  Wd:— ^«w, 

that  they  were 

then  present  or  any  amended,  modified,  or  altered  form,  for  neyertheiess 
the  like  objects  or  any  or  either  of  them,  (and  to  which  caDy  to'perfbrm 
the  said  Eastern  Counties  Railway  Company  should  be  *^*/JS^^t 


parties  or  promoters),  passing  into  a  law,  the  said  Eastern  ^^\  the  i 

-     ,  decision  woald 

Counties  Railway  Company,  their  successors  or  assigns,  have  been  giren 

would  purchase,    and  they  thereby  agreed  to  purchase,  b^^^th^"^^ 

of  and  from  the  said  Henry  Hawkes  and  his  heirs,  and  ^^'^'"^ 

he  thereby  accordingly  agreed  to  sell  to  the  Company,  it  had  been  cep- 

.     .  •  1  •     1  1    ^11  that  the 

their  successors  or  assigns,    the  capital  messuage  and  tenant  for  life 
hereditaments  therein  described,  for  the  price  of  80001,  ^^^ed^^^JL 
to  be  paid  by  the   Company  within   eighteen   calendar  compensation 
months  aft;er  the  passing  of  such  bill  as  aforesaid;  and 
further,  that,  in  addition  to  such  purchase-money  or  sum 
of  80002.,  the  said  Company,  their  successors  and  assigns, 
would,  at  the  same  time,  pay  to  the  said  Henry  Hawkes^ 
his  executors,   administrators,   and  assigns,  the   sum  of 

^^«^,>^..^^  ^X^^^-«<^^  ,^^^Ar^^^^.  J^/ 
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60002.,  as  a  compensation  for  the  personal  annoyance  and 
inconvenience  of  compulsory  eviction  from  his  said  re- 
sidence; and  further,  that,  inasmuch  as  Henry  Hawkes, 
under  the  will  of  his  late  father,  was  only  tenant  for  life 
of  the  said  capital  messuage  and  of  the  greater  part  of 
the  said  hereditaments,  with  remainders  over  in  strict 
settlement,  the  Company  would  obtain  all  such  powers 
and  authorities,  and  do  and  perform  all  acts  and  things, 
and  adopt  all  such  measures,  and  pursue  all  such  courses, 
either  in  or  by  such  bill  as  aforesaid,  or  otherwise,  as  were, 
was,  or  should  be  necessary  or  required  for  enabling  Henry 
Hawkes  and  his  heirs,  and  all  other  necessary  parties,  to 
sell  and  convey,  and  the  Company  to  purchase,  the  said 
hereditaments  and  premises  from  Henry  Hawkes  and  his 
heirs,  so  as  the  same  might  become  vested  in  the  said 
Company,  on  payment  of  the  said  several  sums  aforesaid, 
for  an  estate  of  inheritance  in  fee  simple  in  possession. 

This  agreement  was  entered  into  with  reference  to  a 
projected  divergent  branch  from  the  proposed  Wisbeach 
and  Spalding  branch  to  Ambergata  The  divergent  branch 
was  opposed,  and  the  Act  passed  in  such  a  shape  that  the 
limit  of  deviation  of  the  branch  line  passed  through  the 
centre  of  Mr.  Hawkes'  settled  property,  thereby  leaving  a 
considerable  portion  of  the  subject  of  the  contract  unaf- 
fected by  the  provisions  of  the  Act,  unless  it  could  be  taken 
under  the  clause  providing  for  extraordinary  purposes. 

The  Act  received  the  Royal  assent  on  the  22nd  of  July, 
1847.  It  contained  provisions  in  the  xisual  form,  author- 
ising the  Company  to  purchase,  for  extraordinary  pur- 
poses, land  not  exceeding  thirty  acres;  and  providing  that 
the  compulsory  powers  should  not  be  exercised  after  the 
expiration  of  three  years  from  the  passing  of  the  Act 

The  Company  did  not  avail  themselves  of  the  powers 
of  the  Act,  but  abandoned  the  branch  altogether,  and  de- 
clined taking  Mr.  Hawkes'  land.  He,  thereupon,  insti- 
tuted the  present  suit  for  a  specific  performance. 
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The  case  set  up  by  the  Company  in  their  answer  was,        i860, 
that  the  bill,  which  received  the  Royal  assent  on  the  22nd      hawkm 
of  July,  1847,  and  passed  into  a  law,  did  not  allow  or  in      eaotrn 

any  manner  authorise  them  to  take  and  use  the  lands  of  the    _Countiicm 

.  Railway  Co. 

plaintiff  for  the  construction  of  the  railway.  And  they  de- 
nied that  the  plaintiff  could  contract  for  the  sale  of  that  por- 
tion of  the  premises  of  which  he  was  only  tenant  for  life,  or 
could  make  out  a  good  title  to  that  portion  of  the  land. 
And  they  stated,  amongst  other  things,  that  they  had  not 
raised  any  money  under  the  said  Act;  and  that,  therefore, 
they  had  no  funds  out  of  which  to  construct  the  said  rail- 
way; and  that  they  had,  before  the  institution  of  the  suit, 
given  the  plaintiff  notice  that  they  had  abandoned  their 
intention  of  constructing  the  railway,  or  at  all  interfering 
with  the  lands  and  houses  of  the  plaintiff,  and  had  also, 
by  such  notice,  informed  him  they  would  be  ready  and  will- 
ing to  pay  him  for  any  damages  which  he  might  have  sus- 
tained by  reason  of  the  agreement 

In  support  of  the  defence,  one  of  the  Company's  en- 
gineers deposed  that  the  defendants  continued  to  solicit 
the  bill,  which  had  been  introduced  into  Parliament  for 
the  purpose  of  enabling  them  to  obtain  powers  for  the 
formation  of  the  line  of  railway  as  originally  intended, 
and  used  their  best  and  utmost  endeavours  to  get  such 
bill  passed  into  an  Act,  and  endeavoured  thereby  to  ob- 
tain powers  for  enabling  themselves  to  form  a  junction 
between  the  Wisbeach  and  Spalding  line  and  the  Spalding 
branch  of  the  Ambergate,  Nottingham,  and  Boston  Rail- 
way;  but  that,  notwithstanding  these  endeavours  of  the  de- 
fendants, and  in  consequence  of  the  opposition  of  the 
London  and  York  Railway  Company,  there  was  inserted 
in  the  Act  of  Parliament  a  clause  preventing  the  defend- 
ants from  forming  a  junction  with  the  Ambergate  Rail- 
way. He  further  deposed,  that  the  portion  of  the  gardens, 
pasture,  and  premises  belonging  to  or  in  the  occupation 
of  the  plaintiff,  which  was  situated  without  the  limits 
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of  deviation,  contained  four  acres,  one  rood,  and  twenty* 
five  perches,  and  was  not  required  for,  and  could  not 
be  properly  used  for,  any  extraordinary  or  other  pur- 
poses connected  with  the  line  of  railway  which  was  au- 
thorised to  be  constructed  by  the  Act;  and  that  these  por- 
tions of  the  property  were  not,  when  the  agreement  of 
the  27th  of  May,  1847,  was  entered  into,  or  now,  re- 
quired for  any  object  or  purpose  for  the  performance 
or  execution  of  which  the  defendants  had  been  incor- 
porated He  also  deposed  that  the  defendants  had  not 
made  any  commencement  of  the  works  authorised  to  be 
constructed  by  the  said  Acts  of  Parliament;  and  that, 
as  the  time  within  which  the  defendants  were  authorised 
to  construct  such  works  expired  in  July,  1852,  he  con- 
sidered it  improbable  that  such  works  could  be  completed 
by  that  time,  as  the  land  had  not  been  bought.  He  fur- 
ther deposed,  that  the  Company  had  not,  to  the  best  of 
his  knowledge  and  belief,  in  any  manner  interfered  with 
the  plaintiff's  enjoyment  of  the  mansion  house,  garden, 
and  premises,  and  had  never  taken  possession  thereof  or 
any  part  thereof 

Mr.  Wigram  and  Mr.  FoUeU  for  the  plaintiff. 


Mr.  EuaseUf  TAr.  Molina,  and  Mr.  Orovey  for  the  defendants. 
— ^The  directors  had  no  power  to  enter  into  a  contract  to 
purchase  the  whole  of  this  land ;  and  it  is  not  binding  upon 
the  Company,  for  the  plaintiff  must  have  known,  that,  to 
affix  the  corporate  seal  to  a  contract  to  purchase  land  with 
monies  not  by  law  applicable  to  such  a  purpose,  would  be 
a  breach  of  trust  The  contract,  therefore,  in  its  very  na- 
ture must  have  been  contingent  upon  the  Act  being  ob- 
tained in  such  a  shape  as  to  authorise  its  being  carried 
into  effect  At  all  events,  the  Court  will  not  compel  a  spe- 
cific performance  of  an  agreement  to  violate  the  law  of 
the  land.    The  legislature  has  not  sanctioned  this  expendi- 
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ture  of  the  corporate  funds,  or  the  acquisition  by  the  cor- 
poration of  the  whole  of  this  land.  How  can  the  Court 
direct  that  to  be  done,  which,  upon  the  application  of  any 
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shareholder,  it  would  prohibit  by  injunction?    When  the      Countuh 
contract  was  entered  into,  the  Company  could  not  foresee         ^  ^ 
that  these  obstacles,  would  exist    They  are  not  to  blame 
for  the  existence  of  the  difficulty;  and  as  the  plaintiff  only 
seeks  payment  of  a  sum  of  money,  an  action  will  afford 
him  all  the  redress  (if  any)  to  which  he  is  entitled. 


The  Vicb-Chancbllob: — 

The  defence  seems  to  me  to  fail  in  law  and  in  equity, 
and  not  to  be  remarkable  for  honesty.  There  is  nothing 
in  it,  as  it  appears  to  me,  except  a  desire  to  escape  from 
the  performance  of  a  contract,  because  it  suits  one  of  the 
parties  to  escape  from  it,  if  possible.  It  is  said  that  there 
will  be,  or  may  be,  great  difficulty  in  finding  the  money. 
With  that  the  plaintiff  has  no  concern.  It  is  said,  that 
the  defendants  are  not  or  will  not  be  enabled  to  take  or 
hold  the  property.  It  may  or  may  not  be  so;  but,  in  the 
particular  circumstances  of  this  case,  that  also  is  a  point 
which  for  the  present  at  least  is  not  material 

It  is  then  said,  that  the  Acts  of  Parliament  are  such  that 
a  title  cannot  be  given  to  the  Company  as  to  that  portion 
of  the  lands  of  which  the  plaintiff  is  tenant  f!nrlife  only. 
It  will  be  for  the  Master  to  say,  in  the  first  instance  at 
least,  how  that  part  of  the  case  stands;  and  if  the  Master 
shall  be  of  opinion  that  the  Acts  of  Parliament  are  such 
as  not  to  enable  a  good  title  to  be  made  to  some  part  of 
the  property  by  reason  of  the  tenancy  for  life,  it  will  then 
be  incumbent  on  the  Court  to  say  whether,  or  how  far,  un- 
der this  agreement,  such  a  defence  will  be  open  to  the  de* 
fendants.  But  this  is  not  the  time  for  deciding  that  ques- 
tion, which  possibly  may  never  arise. 
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An  objection  has  been  suggested  as  to  the  price  for  the 
land  of  which  the  plaintiff  is  merely  tenant  for  life.  If  this 
contract  shall  be  performed,  the  price  for  the  whole  must 
be  apportioned  when  the  proper  time  shall  arrive.  A  par- 
ticular course  may  be  requisite  to  be  taken  for  the  pur- 
pose of  ascertaining  the  amount  ascribable  to  the  settled 
property;  and  the  plaintiff  must  consent  to  appropriate  as 
much  to  it  as  the  justice  of  the  case  may  require.  It  has 
also  been  ui^ed,  in  effect,  that  this  is  a  case  of  hardship 
upon  the  Company;  that  the  circumstances  in  which  they 
are  now  placed  with  respect  to  Mr.  Hawkes's  property  are 
materially  different  from  any  which  their  agents,  when  the 
contract  was  made,  foresaw  or  contemplated,  or  were  bound 
to  foresee  or  contemplate  as  reasonably  possible;  that  the 
Company's  agents  have  acted  throughout  with  good  faith; 
and  that  it  must  be  deemed  certain  that  an  action,  if 
brought  by  Mr.  Hawkes,  would  have  given  and  will  now 
give  him  all  that  he  can  justly  want.  How  I  should  have 
dealt  with  the  cause  if  these  allegations  had  appeared  to 
me  correct  and  well-founded,  I  need  not  say;  for  assured- 
ly I  do  not  think  them  so. 

There  must  be  a  decree  for  specific  performance;  and  it 
must  be  referred  to  the  Master  to  inquire  whether  a  goiid 
title  can  be  made  to  the  messuage  and  hereditaments  agreed 
to  be  sold  to  the  Company  by  the  contract  of  May,  1847; 
if  he  shall  be  of  opinion  that  a  title  can  be  made,  he  will 
state  when  the  title  was  first  shewn;  and  in  making  the 
inquiry,  the  Master  is  to  have  regard  to  the  terms  of  the 
contract,  and  particularly  to  the  clauses  in  it  relating  to 
the  property  of  which  the  plaintiff  was  mentioned  as  being 
tenant  for  life  under  the  will  of  his  father,  and  to  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act  (1845); 
with  liberty  to  the  Master  to  state  any  circumstances  spe~ 
cially. 
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A  decree  was  made  accordingly;  and  imder  it  the  Mas- 
ter found  that  a  good  title  could  be  made,  and  was  first- 
shewn  on  the  10th  of  May,  1850. 
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To  this  report  the  defendants  took  several  exceptions. 

The  sixth  exception  was: — For  that  the  plaintiff,  Henry 
Hawkes,  claiming  to  be  only  tenant  for  life  of  the  greater 
part  of  the  property,  is  not  empowered  to  sell  and  convey, 
and  the  Company  is  not  empowered  to  purchase  and  take, 
such  part  of  the  property  as  is  not  shewn  Upon  the  deposited 
plan  of  the  railway,  nor  described  in  the  books  of  reference 
to  such  plan ;  the  special  Act  and  the  Lands  Clauses  Con- 
solidation Act  not  being  applicable  to  land  which  is  not 
so  shewn  and  described;  and,  the  whole  property  being 
comprised  in  one  contract,  the  same  cannot  therefore  be 
performed. 

The  seventh  exception  was: — For  that  the  powers  of  the 
Company  to  purchase  and  take  land  are  not  and  have 
never  been  in  force,  inasmuch  as  the  capital  proposed  to 
be  raised  by  the  Wisbeach  and  Spalding  special  Act  has 
not  been  subscribed  for. 

The  cause  now  came  on  upon  the  exceptions,  and  upon        1351. 
further  directions  -^^'•^  ^^ 

Mr.  RusseUy  Mr.  Malins,  and  Mr.  Orove,  in  support  of 
the  exceptions. — The  enabling  clauses  of  the  Lands  Clauses 
Consolidation  Act,  1845,  do  not  apply;  for  they  only  au- 
thorise contracts  to  be  entered  into  by  a  tenant  for  life  af- 
ter the  enabling  clauses  have  been  brought  into  operation 
by  a  special  Act;  whereas  here  the  contract  was  entered  into 
before  the  tenant  for  life  had  any  power  to  bind  the  in- 
heritance: Edwards  v.  Orand  Junction  Gonal  Company  (a). 

(a)  1  My.  &  Cr,  650. 
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1861.  Horeover,  the  Lands  Clauses  Consolidation  Act  requires  the 
Hawkm  ^^^  ^  ^  valued  by  a  competent  surveyor  as  a  condition 
Eaatbrn  precedent  to  a  contract  by  a  tenant  for  life.  This  has  never 
Cot/NTiM  been  dona  [The  Vice-ChanceUor. — May  not  the  omission, 
if  it  be  an  omission,  be  supplied,  if  the  Company  desire  it, 
by  having  a  valuation  made  under  the  section  in  ques- 
tion?] We  submit  that  it  is  too  late.  Another  fatal  ob- 
jection is,  that  the  plaintiff  is  able  only  to  convey  to  the 
Company  the  life  estate;  and  it  would  be  monstrous  to 
compel  the  Company  to  pay  13,000{.  for  what  is  only  worth 
40002.  [The  Vxce-ChanceUor. — May  not  the  purchase- 
money  be  paid  into  Court,  so  that  the  persons  entitled  in 
remainder  would  not  be  allowed  to  have  it  paid  out  with- 
out confirming  the  purchase?]  As  to  the  greater  portion 
of  the  property,  it  is  altogether  without  the  scope  of  the 
provisions  of  the  Act,  and  therefore  there  would  be  no  au- 
thority for  the  payment  into  Court  of  the  total  price,  and 
there  are  no  means  of  apportioning  it.  The  corporation  has 
no  power  to  complete  the  contract  [The  Vice-Chancdlor. 
— Can  it  not  pay  the  money?]  Not  without  committing 
a  breach  of  trust. 

Mr.  Wigram  and  Mr.  FolieU  supported  the  report 
Mr.  Ru88M  in  reply. 

The  ViCB-CHANCELLoa: — 

For  the  purpose  of  this  contention  I  must  assume  that 
the  testator  was  seised,  by  a  good  title. 

The  body  which  contracted  with  the  tenant  for  life  un- 
der the  will,  knew  of  the  will,  and  contracted  with  ex- 
press notice  that  he  was  tenant  for  life,  under  it,  of  part  at 
least  of  the  property  contracted  for.  It  is  by  no  means 
new  in  this  Court,  to  hold  that  a  purchaser,  with  know- 
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ledge  of  a  defect  in  the  title,  may  so  act  as  to  waive  the 
objectioa  The  contract  contains  these  passages: — [The 
Vvce-ChanceUor  here  read  the  part  of  the  agreement  re- 
lating to  the  title  under  the  will]  The  purchasers  there- 
fore contracted  to  do  a  certain  thing.  They  failed  or  omit- 
ted to  perform  it,  and  now  say,  that,  by  reason  of  this  fail- 
ure, the  vendor  has  no  title.  The  objection  is  one  of  pure 
dishonesty,  and  I  overrule  it  accordingly. 
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This  decision  was  affirmed  by  the  Lord  Chancellor 
(Lord  8t  Leonard's)  on  appeal,  on  th6  15th  of  November, 
1852(a).   ^if*f  A   ^S  ?f/ 

(a)  See  Wdh  v.  Direct  London  and  Portsmouth  Railway  Company ^ 
1  Do  G.,  Maa,  &  O.  521. 
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Wage  v.  Biokebton.  ,„.^ 

1850. 
March  14M. 
)N  the  treaty  for  a  marriage  between  Mr.  Stephen  a  fiither,  in 

Price  and  Miss  Mary  Ann  Wace,  Mr.  Thomas  Price,  the  STtpK^ 

of  his  fon,  pro- 
poied,  in  writing,  to  settle  an  estate  in  a  specified  parish,  **'  worth  200/.  a  year,**  ^  from  incum- 
brsnces,  on  himself  for  life,  with  successire  remainders  to  his  son  and  his  intended  wife,  and  the 
children,  charged  with  50/.  a  year  to  his  own  widow,  for  life.  By  a  settlement,  not  referring  to  the 
proposal,  the  fether  conreyed  an  estate,  held  in  fee,  worth  57/.  a  year,  and  an  estate  of  wldch  he  was 
tenant  for  life,  with  limitation  to  his  son  in  tail,  of  the  Yearly  yalne  of  1901,  boUi  in  the  specified 
parish,  to  the  proposed  uses,  and  absolutely  coTenanted  that  the  conveyed  hereditaments  were  of  the 
annual  value  of  200/.,  and  that  he  was  absolutely  seised  in  fee  of  them.  The  marriage  took  effisct, 
and  both  the  son  and  his  wife  died,  learing  an  infiint  daughter;  the  son  had  married  a  second  time, 
and  left  a  son,  who  became  tenant  in  tail  of  the  hereditaments  worth  190/L  a  year.  In  a  suit  by  the 
infent  daughter  and  the  trustee  of  her  settlement,  against  the  representatires  of  her  grandfether,  the 
settlor,  for  damages  for  the  breach  of  his  eoTenant: — /fe/c/,  that  the  proposals  could  not  be  looked  to 
as  defining  the  ^ue  of  the  property  to  be  settled;  and  that  the  plaintira  were  entitled  to  damages  to 
the  full  extent  of  the  value  of  the  settled  hmd,  though  that  would  create  a  total  income  under  the 
settlement  of  247/.  instead  of  only  200/. 

SembU^  that,  where  an  infimt,  joining  in  a  suit  with  other  plaintiffs,  asks  by  her  bill  less  than  she 
IS  entitled  to,  the  Court  will,  at  the  hearing,  give  liberty  to  file  a  new  bill,  and  even  order  one  to 
be  filed. 
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I8fi0.        father  of  Mr.  Stephen  Price,  made  a  proposal  in  writing, 
dated  the  25th  of  June,  1835,  in  the  following  terms: — 

*'  Proposal  for  settlement  of  Mr.  Stephen  Price  and  M. 
A.  Wace. 

/^Mr.  Thomas  Price  proposes  to  settle  an  estate,  in  or 
near  Kinnerley  parish,  worth  2001.  a  year,  free  from  in- 
cumbrances, to  himself  for  life,  then  to  Stephen  Price, 
chargeable  with  501.  a-year  in  favour  of  Jane,  wife  of 
Thomas  Price,  for  her  life,  then  to  M.  A.  Wace  for  life, 
then  to  all  the  children  in  such  manner  as  the  father 
and  mother  shall  appoint,  and  in  default  to  all  the  chil- 
dren equally,  and  if  no  child  to  Stephen  Price." 

By  an  indenture,  dated  on  the  30th  of  June,  1 835,  be- 
tween Mr.  Thomas  Price  of  the  first  part,  Mr.  Richard 
Wace  of  the  second  part,  Stephen  Price  of  the  third  part. 
Miss  Wace,  the  daughter  of  Mr.  Wace,  of  the  fourth  part, 
and  Greorge  Dicken  and  Henry  Thomas  Wace  of  the  fifth 
part,  being  a  settlement  made  in  contemplation  of,  and 
shortly  before,  a  marriage  celebrated  between  Stephen 
Price  and  Mary  Ann  Wace,  it  was  recited  that  a  marriage 
was  intended  to  be  had  between  the  said  Stephen  Price 
and  M.  A.  Wace;  and,  in  consideration  thereof,  it  had  been 
agreed  that  the  said  Thomas  Price  should  make  the  set- 
tlement thereinafter  contained;  and  it  was  witnessed, 
that,  in  consideration  of  the  marriage  [and  for  a  nomi- 
nal consideration]  the  said  Thomas  Price  (with  the  pri- 
vity and  consent  of  the  said  Stephen  Price,  Mary  Ann 
Wace,  and  Richard  Wace),  did  grant,  release,  direct,  limit, 
and  appoint  all  the  messuages  and  hereditaments  of  him 
the  said  Thomas  Price,  in  possession,  reversion,  remain- 
der, expectancy,  or  otherwise  howsoever,  in  or  near  the 
parish  of  Kinnerley,  unto  the  said  G.  Dicken  and  H.  T 
Wace,  their  heirs  and  assigns;  to  the  use,  after  the  mar- 
riage, of  Thomas  Price  for  life,  with  remainder  to  the 
use  that  Jane  Price,   his  wife,  should  receive  thereout 
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501  a-year ;  and,  subject  thereto,  to  the  use  of  Stephen  Price  i860, 
for  life;  with  remainder  to  the  use  of  Miss  Wace  for  life; 
with  remainders  to  the  use  of  their  child  or  children  in 
fee;  with  a  direction  that  if  there  should  be  only  one  child 
the  estate  should  go  to  such  only  child.  And  Mr.  Thomas 
Price  covenanted  with  the  trustees  of  the  settlement  in 
the  following  terms; — "And  the  said  Thomas  Price  does 
hereby,  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenant  with  the  said  G.  Dicken  and  H.  T.  Wace, 
their  heirs,  executors,  administrators,  and  assigns,  and 
also  with  the  said  Stephen  Price,  his  executors  and  ad- 
ministrators, that  the  said  hereditaments  are  now  worth 
the  annual  sum  of  200Z.;  and  that  the  said  Thomas  Price 
is  entitled  thereto  for  an  estate  of  inheritance  in  fee  simple 
in  possession,  free  from  all  payments  and  incumbrances 
whatsoever  (except  the  said  annuity  of  50!.);  and  that  he 
the  said  Thomas  Price  and  his  heirs,  and  all  other  per- 
sons whomsoever,  shall  and  will,  whenever  requested  by 
the  said  trustees  or  any  of  them,  execute  any  other  deed 
or  deeds  that  may  be  required  for  more  effectually  con- 
veying the  said  hereditaments  to  the  said  G.  Dicken  and 
H.  T.  Wace,  their  heirs  and  assigns,  upon  and  for  the  trusts 
and  purposes  hereinbefore  mentioned."  And  in  the  same 
indenture  was  contained  a  general  warranty  of  title  by 
the  said  Thomas  Price. 

Mrs.  M.  A.  Price  died  in  1836,  leaving  her  husband, 
Mr.  Stephen  Price,  and  Mary  Ann  Price,  the  only  child  of 
the  marriage,  surviving. 

Mr.  Stephen  Price  subsequently  married  again,  and  died 
in  1846,  leaving  a  son,  the  only  child  of  that  marriage. 

Mr.  Thomas  Price  died  in  1842,  having  made  a  will, 
which  was  proved  by  Mr.  Bickerton  and  Mr.  Onions,  the 
executors  thereof. 

Under  these  circumstances,  Mr.  Wace,  as  the  surviving 
trustee  of  the  marriage  settlement  of  1835,  and  Mary 
Ann  Price,  the  sole  infant  child  of  that  marriage,  by  her 
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1860.  next  friend,  filed  a  bill  against  Mr.  Bickerton  and  Mr. 
Onions,  the  executors  of  Mr.  Thomas  Price,  stating  the 
above  circumstances;  and  also  stating,  that,  at  the  date  of 
the  settlement,  Mr.  Thomas  Price  was  seised  in  fee  of  an 
estate  in  Einnerlej  of  the  annual  value  of  572.  only;  and 
that,  bj  an  indenture,  dated  in  1794,  another  estate,  also 
situated  in  Einnerley,  of  the  annual  value  of  1902.,  had 
been  settled  to  the  use  of  Thomas  Price  for  life,  with  re- 
mainder that  Jane  his  wife  should  receive  thereout  502. 
for  her  life,  with  remainder  to  the  first  son  of  the  body  of 
Thomas  Price  in  tail  male,  with  remainder  to  the  second 
and  other  sons  in  tail  male,  with  an  ultimate  limitation  to 
Thomas  Price  in  fee ;  and  praying  that  it  might  be  declared 
under  his  covenant,  contained  in  the  settlement  of  1835, 
that  Thomas  Price  was  indebted  to  H.  T.  Wace,  as  the  sur- 
viving trustee  of  that  settlement,  in  such  a  sum  as  would  be 
sufficient  to  make  up  by  its  income  the  difference  between 
the  annual  value  of  the  premises  in  or  near  the  parish  of 
Einnerley,  of  which  Thomas  Price  was  seised  in  fee  simple 
in  possession,  at  the  date  of  the  settlement  of  1835,  and 
the  annual  sum  of  2002. 

These  facts  were  not  in  dispute;  and  at  the  hearing  of 
the  cause  a  decree  was  made,  referring  it  to  the  Master  to 
inquire  what  claim  or  demand,  and  to  what  amount,  by 
way  of  damage  or  otherwise,  the  plaintiffs,  or  either  of 
them,  had  against  Mr.  Bickerton  and  Mr.  Onions,  as  the 
legal  personal  representatives  of  Thomas  Price,  under  the 
covenant  contained  in  the  settlement  of  1835.  By  his 
report,  the  Master  stated,  that  he  estimated  the  annual 
value  of  the  estate  of  Mr.  T.  Price,  held  in  fee  simple,  at 
about  572.  He  also  found,  that  the  estate,  included  in  the 
settlement  of  1794,  was  comprised  in  the  settlement  of 
1 835 ;  and  he  estimated  the  annual  value  of  that  estate  at 
about  1902.;  and  he  found  that  there  was  due  to  the 
plaintiffs  in  respect  of  damages  upon  the  covenant  for  title 
such  a  sum  as  would  produce  190il  a-year. 
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The  cause  now  came  on  upon  exceptions  by  the  defend-        1850. 
ants  to  this  report  and  for  further  directions. 

Mr.  Bacon  and  Mr.  Elmdey  in  support  of  the  exceptions. 
— ^The  Master  ought  not  to  have  found  that  the  estate  com- 
prised in  the  settlement  of  1794  was  included  in  the  set- 
tlement of  1835.  It  was  not  specifically  described,  and  it 
is  not  to  be  treated  as  having  been  included.  It  was  in 
excess  of  the  intention  to  be  gathered  from  the  proposals 
and  the  settlement  of  1885  taken  together.  The  maximum 
annual  income  which  Mr.  Thomas  Price,  the  father,  pro- 
posed or  intended  to  settle,  was  an  income  of  20M.  a  year. 
Even  if  the  settlement  alone  is  looked  at  this  is  to  be  pre- 
sumed. The  estate  of  which  Mr.  Thomas  Price  was  seised 
in  fee,  of  the  value  of  57Z.,  was  alone  intended  to  be  in- 
cluded; and  the  Master  ought  to  have  found  143/.  a  year 
only,  making  with  the  572.  a  year,  200Z.  to  be  the  damages 
upon  the  covenant 

It  is  an  established  rule,  that  the  intention  of  an  instru- 
ment must  be  gathered  from  every  part  of  it;  and  such  a 
rule  ought  to  be  held  most  strongly  to  apply  to  instru- 
ments couched  in  obscure  and  inartificial  language,  as  this 
instrument  is.  The  plain  meaning  of  the  whole  of  this  in- 
strument is,  that  whatever  was  conveyed  was  to  be  of  a 
value  not  less  than  2002.  a  year.  The  settlor  took  upon 
himself  the  obligation  to  make  up  the  difference  between 
the  actual  income  of  572.  and  2002.  a  year. 

Mr.  Wigram  and  Mr.  Ooodeve  in  support  of  the  Master  s 
report — ^The  estate  which  was  included  in  the  settlement 
of  1794,  was  comprised  in  the  assurance  by  Mr.  Price  in 
1835 ;  he  reserved  to  himself  a  life  estate,  and  the  502.  a 
year  for  his  widow,  the  precise  use  in  the  settlement  of  the 
estates  settled  in  the  year  1794:  so  far  as  they  went,  they 
were  therefore  included  in  the  settlement.  The  covenants 
clearly  applied  to  some  estates  of  about  or  nearly  approach- 
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J^-^      ing  the  value  which  the  two  estates  taken  together  alone 
did 

Mr.  Wetherell  for  other  defendants. 

The  Vice-Chancellor: — 

I  cannot  look  at  the  proposals.  The  settlement  must 
speak  for  itself.  I  must  hold  that  both  the  entailed  and 
the  fee  simple  estates  were  included  in  the  parcels  in  the 
settlement  of  1835.  There  is  then  a  covenant  that  the 
settlor  was  seised  in  fee  of  all  those  parcels;  the  fact  being, 
that  he  was  not  so  seised.  The  Master  had  to  consider 
the  amount  of  damages,  and  he  has  taken  the  value  of  the 
entailed  estate  at  the  death  of  the  settlor.  Subject  to  any 
question  as  to  the  correctnese  of  his  estimate  of  the  value, 
I  think  that  he  could  not  have  done  otherwise. 

The  cause  then  came  on  upon  further  directions. 

Mr.  Bacon  and  Mr.  Ehnsley  on  the  further  directions. — 
The  scope  of  the  bill  and  its  prayer  is  confined  to  making 
good  the  difference  between  the  2002.  a  year  and  the  an- 
nual value  of  the  fee  simple  estate,  thereby  limiting  the 
relief  to  be  obtained  in  this  suit  to  the  difference  between 
the  annual  value  of  the  fee  simple  estate  and  20021  a  year. 

The  bill  does  not  contain  a  suggestion  of  any  claim  to 
the  extent  of  the  entire  value  of  the  estate  settled  in  1794 
beyond  2002.  a  year.  The  plaintiffs  have  defined  the  re- 
lief to  be  given  by  this  Court,  and  they  cannot  be  allowed 
to  obtain  any  thing  beyond  what  they  have  so  asked. — 
[The  Vice-ChanceUor  here  referred  to  Mitford  on  Plead- 
ing (a),  and  read  the  following  passage  from  that  treatise: 
— "  If  the  person  who  thus  acts  as  friend  of  an  infant  does 
not  lay  his  case  properly  before  the  Court,  by  collusion, 
neglect,  or  mistake,  a  new  bill  may  be  brought  on  behalf 

(a)  Page  27,  4th  edit. 
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of  the  infant ;  and,  if  a  defect  appears  on  the  hearing  of  the  ^860. 
cause,  the  Court  may  order  it  to  stand  oyer  with  liberty 
to  amend  the  bill :"  and  said,  that,  if  the  argument  of  the 
defendants  should  prevail,  he  might  give  liberty  to  the 
plaintiffs  to  file  a  new  bill,  or  even  order  such  a  bill  to  be 
filed.] 

Mr.  Bacon  and  Mr.  Elmaley,  for  the  defendants,  then 
waived  this  objection ;  and,  assuming  the  bill  to  be  suffi- 
cient and  ample  in  its  prayer  for  relief,  suggested,  that  as 
the  settlement  of  1794  comprised  an  estate  limited  to  Tho- 
mas Price  for  life,  with  remainder  to  Stephen  Price,  for 
life,  with  remainder  to  the  heirs  of  the  body  of  Stephen; 
and  that,  although  the  infant  son  of  Stephen  had  become 
tenant  in  tail  of  this  property,  yet,  if  he  should  die  with- 
out issue  and  without  barring  the  entail,  that  estate  would, 
under  the  settlement  of  1794,  devolve  on  the  infant  plain- 
tiff herself.  Now,  if  full  damages  without  condition  were 
given,  she  would  have  both  the  estate  and  compensation 
for  the  loss  of  the  estate,  which  would  be  inequitable.  It 
is,  therefore,  suggested,  that  some  provision  ought  to  be 
inserted  in  the  decree  providing  for  this  possibility. 

TheViCE-CHANCELLOE. — I  think  that  the  question  ought 
to  be  left  open,  without  intimating  any  opinion  upon  it; 
and  that  a  proper  sum  should  be  carried  to  the  credit  of 
the  cause,  the  income  to  be  appropriated  for  the  benefit  of 
the  infant  plaintiff;  but  there  must  be  a  declaration,  that 
this  is  to  be  without  prejudice,  in  the  event  of  the  death 
without  issue  of  the  plaintiff's  brother,  to  any  question  as 
to  the  right  to  the  capital. 
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1860. 

May  7th,  Sth,  ThoMAS  V.  RoBEBT& 

22nd.  rp 

In  July,  1845,  X  HIS  was  a  petition  presented  on  behalf  of  George  Not- 

\owen  ofa  dis-  tidge  Thomas,  an  infant  of  four  years  of  age,  the  only  child 

er!*(wL^i^(rf  ^^  ^^  respondent  George  Robinson  Thomas,  praying  that 

himaeif  The  gome  proper  person  or  persons  might  be  appointed  to  be 

Scry&nt  of  the 

Lord),  having  the  guardian  or  guardians  or  to  have  the  care  of  the  in- 
hL^^^DTmar.  ^^"^  during  his  minority;  and  that  proper  directions  might 
il^»ML^ho°^  "^  given  for  his  maintenance  and  education;  and  that  the 

had  a  fortune  of  respondent  and  his  agents  might  be  restrained  from  apply- 
about  6000/.,       .     %  ..    i.i_   1.  J,       ^  ^   ,      . 

under  circum-  iHg  for  any  wnt  of  habeas  corpus  for  the  purpose  of  obtain- 
tf  the'ii^^^  ^^8  possession  or  custody  of  the  infant,  and  also  from  tak- 
that  the  marri-   ing  forcible  means  or  otherwise  to  obtain  possession  of  him, 

agewasbrought       ^.  •    *  ^    •  ..u  u- 

about  entirely  or  m  any  manner  interfermg  with  him. 

of  the^prewhei!  ^^  1842,  the  respondent,  who  had  been  a  clergyman  of 

1846*  A^Sife,  ^^^  Church  of  England,  had  left  that  communion,  and  had 

having  mani-  becomc  the  foUowcr  of  a  Mr.  Prince,  who  had  also  been  a 

fested  insubor-       -  i.i-r-i»i.  i,.r« 

dination  to  the  Clergyman  of  the  EstabLshed  Church,  but  had  become  the 
^d^^Ld^  founder  of  a  sect  over  whom  he  possessed  great  influence, 
tho^^U^Ae  ^^^i  regarded  by  them  as  peculiarly  enjoyingDivine  favour, 
chief  and  others  In  that  year,  Agnes  Nottidge  and  four  of  her  sisters,  being 
went  to  raeide  then  all  unmarried,  and  residing  with  their  mother,  became 
Srfi^elS!  followers  of  Mr.  Prince.  They  were  each  entitled  to  a  for- 
whichtheyform.  tunc  of  between  5000^.  and  6000^.     In  June,  1846,  Miss 

ed,  and  called  . 

••  Agapemone."  Agucs  Nottidge  Consented  to  marry  the  respondent;  and 
fess^  andM^  ^^o  of  her  sisters,  about  the  same  time,  consented  to  marry 
^cSSes!  Uiat  ^*^®^  followers  of  Mr.  Prince,  named  Price  and  Cobbe. 
the  day  of  grace  According  to  the  affidavits  in  support  of  the  petition,  these 

had  passed,  and  ,  .  11. 

the  day  of  judg-  mamages  were  imposed  upon  the  ladies  by  the  authority 
STand  1^^  by  ©xerciscd  over  them  by  Prince.  This,  however,  was  denied 
reason  thereof;    ]jj  i\^q  affidavits  in  opposition  to  the  application. 

perfluous,  and 

no  longer  necessary.  They  also  professed  and  acted  upon  the  doctrine  that  no  day  of  the  week  ought 
to  be  set  apart  as  one  of  peculiar  holiness.  Shortly  after  the  desertion  of  the  wife,  she  was  delivered 
of  a  b^y,  who  remained  in  the  care  of  his  mother  and  maternal  grandmother,  at  the  residence  of 
the  latter,  who  properly  provided  for  his  maintenance  and  education  :~^0^  a  proper  case  for  re- 
straining the  &ther  from  acquiring  possession  of  the  in&nt. 
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Mr.  Thomas,  in  answer  to  a  request  that  a  settlement        1850. 
should  be  made,  wrote  the  following  letter: — 

"  2,  Windsor-terrace,  Brighton,  June  21st,  1845. 
"  My  very  dear  Agnes, — It  gave  me  pleasure,  by  a  letter 
from  dear  brother  Cobbe,  to  learn,  that  he  had  seen  you  off 
safely  by  mail  on  Thursday  morning;  by  this  time  you 
are  either  with  beloved  brother  Williams,  or  else  with  the 
dear  Mrs.  Maber.  I  know  their  love  in  Jesus,  and  that 
they  will  do  every  thing  to  render  your  sojourn  in  Swansea 
good  for  you;  but  I  know  something  more,  I  know  the 
boundless  love  of  Jesus;  he  will  be  with  you,  for  his  eye 
is  on  you;  and  whatever  is  good  that  will  he  bestow,  whe- 
ther it  be  joy  or  sorrow,  ease  or  trial,  comfort  or  difficulty; 
all  things  are  yours,  for  you  are  Christ's,  and  Christ  is 
Qod's.  Let  not  your  heart  be  troubled  under  your  present 
circumstances,  neither  let  it  be  afraid  at  what  friends  or 
foes  may  suggest  Abide  in  the  spirit  and  will  of  God; 
then  will  your  peace  be  like  a  river  wide  and  overflowing, 
and  your  soul  will  be  borne  sweetly  along  the  stream  of 
time  until  it  reach  the  ocean  of  eternal  love  and  rest. 
What  I  say  unto  you  I  say  also  unto  you,  Harriet  and  Clarm. 
Assure  them  of  my  love,  and  let  them  trust  themselves  to 
be  carried  by  faith  in  the  arms  of  Jesus  whithersoever  he 
will — not  whithersoever  they  will — and  they  and  you  will 
find  He  will  do  you  good  at  your  latter  end  My  beloved 
Agnes  I  must  write  to  you  just  what  the  Spirit  leads  me  to 
do;  this  I  do  with  the  more  confidence,  because  I  believe 
you  have  an  ear  to  hear  what  the  Lord  may  say  unto  you 
through  him  that  loveth  yoa  You  mentioned  your  desire 
to  have  a  settlement  of  your  property  upon  yourself;  this, 
I  assured  you,  would  be  very  agreeable  to  my  feelings,  and 
is  so  still;  but,  last  evening  waiting  on  God,  this  matter 
quite  unexpectedly  was  brought  before  me.  I  had  entirely 
put  it  away  from  my  thoughts,  leaving  it  to  take  its  course 
as  you  might  be  led  to  act;  but  Qod  will  not  have  it  so. 

DDD  2 
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I860.  He  shews  me  that  the  principle  is  entirely  contrary  to  God  s 
word,  and  altogether  at  variance  with  that  confidence 
which  is  to  exist  between  us,  who  are  one  spirit  This  de- 
sire on  your  part  must  be  abandoned.  Give  it  up  to  God, 
and  shew  that  you  can  trust  his  faithfulness;  and  I  can 
assure  you  the  confidence  you  repose  in  him  will  not  be 
disappointed  I  know  God,  and  I  know  that  none  who 
trust  in  him  shall  ever,  can  ever,  be  confounded.  He  that 
hath  an  ear  to  hear,  let  him  hear.  As  regards  the  promise 
you  made  your  parents,  I  would  merely  say,  that  any  pro* 
mise  made  when  you  were  unconverted,  and  which  was  not 
in  accordance  with  the  word  of  God,  you  are  not  bound, 
neither  would  it  be  right  in  you,  to  adhere  to.  I  must  bid 
you  farewell:  and  believe  me  to  abide,  in  much  love,  yours 
affectionately  in  the  everlasting  covenant^ 

Brother  Thoma& 

The  respondent  and  Miss  Agnes  Nottidge  were  married 
on  the  9th  of  July,  1845,  at  Swansea  Church;  on  the 
same  day  Miss  Clara  Nottidge  was  married  to  Mr.  Cobbe, 
and  Miss  Harriet  Nottidge  to  Mr.  Price — Mr.  Prince  being 
present,  giving  away  the  brides.  No  settlement  was  made 
of  the  property  of  any  one  of  the  ladies. 

Soon  afterwards,  Prince  sent  to  the  respondent  a  sum- 
mons in  the  following  words:  "Brother  Thomas,  I  com- 
mand you  to  arise,  and  come  to  Weymouth.  Amen.''  The 
respondent^  however,  took  his  wife  to  visit  his  mother  at 
Llandeilo  for  a  month.  His  wife  here  used  all  her  influ- 
ence with  her  husband  to  dissuade  him  from  again  joining 
Prince,  and  for  a  time  succeeded ;  but  in  October,  1 845, 
they  went  to  Weymouth,  where  Prince  and  some  of  his 
followers  lived  in  a  house  altogether. 

Mrs.  Thomas  hearing  that  Prince  was  corresponding  with 
her  sister  Louisa,  to  induce  her  to  come  also  to  reside  at 
Weymouth,  was  writing  a  letter  to  ^r  to  dissuade  her,  when 
one  of  the  brethren,  who  was  staying  in  the  house,  looked 
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over  her  shoulder  and  read  what  she  had  written,  and  1850. 
then  snatching  it  away  took  it  to  Prince;  and  that  even- 
ing, when  she  was  proceeding  to  the  bed-room  usuaDy  oc- 
cupied by  her  and  her  husband,  the  latter  forbade  her  to 
go,  adding,  "  in  writing  that  letter  you  have  deeply  sinned 
against  God's  Holy  Spirit.  I  therefore  care  nothing  about 
you  nor  what  becomes  of  you.  The  room  adjoining  this 
is  empty.  You  can  go  there  if  you  please,  so  that  you  be 
not  near  me;"  and  from  the  Friday  until  Wednesday  fol- 
lowing the  respondent  slept  in  a  different  room  from  his 
wife. 

In  the  latter  part  of  1845,  Prince  began  to  profess  and 
preach,  that  prayer,  whether  public  or  private,  was  no 
longer  requisite,  and  ought  to  be  abandoned. 

In  February,  1846,  the  respondent  left  Weymouth  and 
followed  Prince  to  Bridgewater.  Soon  afterwards,  upon 
the  respondent  admitting  that  his  wife  was  pregnant, 
Prince  expressed  great  anger,  and  forbade  him  to  return 
to  her.  In  the  same  month  of  February,  1846,  Williams 
and  his  wife,  two  of  Mr.  Prince's  followers,  assumed  the 
management  of  the  house  at  Weymouth,  and  expelled  the 
respondent's  wife  from  it.  She  proceeded  thence  alone  to 
Carmarthenshire,  to  the  house  of  the  respondent's  mother, 
who  treated  her  with  great  kindness.  She  was  then  in  the 
sixth  month  of  her  pregnancy.  After  her  confinement 
she  was  dangerously  ill,  of  which  fact  her  husband  was 
informed  by  letter;  and  he  was  also  asked  by  letter  by 
what  name  his  child  should  be  baptized,  but  he  did  not 
reply.  He  had  never,  since  February,  1846,  returned  to 
his  wife. 

Prince  afterwards  asked  her:  "  Can  your  heart  submit  to 
God's  right  to  dispose  of  you  and  the  child  you  have  called 
yours?"  To  which  she  replied  she  could  never  acknow- 
ledge man  as  God,  and  that  she  would  not  give  up  the  care 
of  the  child.  Upon  this  the  respondent  sent  her  a  letter, 
renouncing  her  for  ever ;  and  she  had,  with  her  son,  for 
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1860.        the  last  three  years  been  residing  with  Mrs.  Nottidge,  her 
Thomas      mother,  in  Suffolk. 

Since  the  beginning  of  the  year  1847>  Prince  and  about 
thirty  followers  had  lived  at  "  the  Agapemone,''  at  Bridge- 
water,  a  large  building  having  a  flag  on  the  top,  inscribed 
with  the  words  "  Oh,  hail,  holy  Love."  The  other  facts  of 
the  case  sufficiently  appear  from  the  judgment 

Mr.  Wigram  and  Mr.  Ooldsmid,  in  support  of  the  petition, 
contended,  that,  upon  the  evidence,  it  was  clear  that  the 
respondent  had  abandoned  his  wife  and  child;  and  that 
there  were  sufficient  grounds  for  exercising  the  jurisdiction 
which  the  Court  had  exercised  in  other  cases,  of  prevent- 
ing the  father  from  obtaining  the  custody  of  the  infant 

Mr.  Thomas,  the  respondent,  then  addressed  the  Court 
— He  read  affidavits  which  are  sufficiently  stated  be- 
low in  the  judgment;  and  he  said,  that,  when  Mrs.  Tho- 
mas married  him,  she  knew  what  his  sentiments  were. 
She  entertained  the  same.  She  adopted  them  of  her  own 
free  will,  before  he  knew  her,  or  had  any  connexion  or  in- 
tercourse with  her ;  and  being  of  one  mind,  and,  as  he  sup- 
posed, wholly  of  the  same  views,  and  admiring  the  same 
truth,  and  loving  the  same  God — holding  these  views  in 
common,  they  were  married.  It  was  absurd  to  say,  under 
these  circumstances,  that  the  marriage  took  place  under 
the  influence  or  at  the  request  of  Prince.  She  was  a  lady 
between  twenty-eight  and  thirty  years  of  age,  quite  old 
enough  to  know  her  own  mind  and  to  act  for  herself.  It 
was  assuredly  of  her  own  free  will  that  she  declared  her 
attachment  to  him.  But  it  did  appear  afterwards,  that, 
whilst  she  outwardly  professed  to  be  of  the  same  mind  and 
pretended  to  hold  the  same  views,  and  to  have  no  differ- 
ence of  opinion,  yet  in  secret  she  maintained  other  views, 
and  acted  contrary  to  that  which  she  had  formerly  pro- 
fessed. In  consequence  of  this,  she  wrote  letters  to  her 
sister  at  Rose-hilL     After  expressing  sorrow  for  what  she 
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had  done,  yet  she  wrote  another  without  his  knowledge,  18/K). 
quite  contrary  to  what  she  had  professed,  and  so  acting  hy- 
pocritically and  deceitfully.  If  she  had  candidly  said  she 
was  of  his  opinion  formerly,  but  afterwards  thought  and 
felt  differently;  if  she  had  come  forward  openly  and  ac- 
knowledged what  her  mind  was,  he  should  have  thought 
nothing  of  it  Again,  it  had  been  asserted  that  Mr.  Wil- 
liams was  sent  to  Weymouth  by  his  authority  to  deal  harsh- 
ly and  unkindly  in  turning  his  wife  out  of  doors.  That 
was  utterly  untrue,  and  was  denied  by  Mr.  Williams's  own 
affidavit.  He  merely  requested  her  to  leave  the  house  at 
Weymouth,  and  to  go  to  his  (the  respondent's)  mother's  in 
Wales,  whither  she  went.  He  did  not  deny  that  the  use 
of  prayer  was  discontinued.  Prayer  was  a  means  to  an 
end.  It  was  the  longing  after  something,  and  the  expres- 
sion of  that  desire.  But  the  followers  of  Mr.  Prince  now 
had  what  they  had  sought  for,  they  enjoyed  what  they  had 
hungered  and  thirsted  after.  They  prayed  not,  because 
their  prayers  were  turned  into  praise.  He  then  repeated 
an  anthem,  which  Mr.  Prince's  followers  were  in  the  habit 
of  singing,  as  follows: — 

Holy  Father,  Love  alone ! 
Holy  Love,  eternal  Son  I 
Holy  Spirit,  onoe  unknown ! 
Holy  Three,  thy  name  is  One. 
Glory  be,  O  God,  to  thee! 
GloriouB  in  eternity ! 
Glory  be,  O  Love,  to  thee  I 
Glorioiis  in  thy  pmity! 

It  might  be  true  that  they  did  not  read  the  Scriptures  as 
once  they  did  It  was  because  they  regarded  the  Scrip- 
tures as  a  means  to  an  end.  It  was  the  book  that  brought 
them  to  God  As  to  unchastity  or  immorality,  he  defied 
the  world  to  bring  forward  against  them  any  charge  of 
immoral  conduct.  He  described  the  recreations  of  the  in- 
mates of  the  "  Agapemone,"  and  extolled  the  beauty  of  the 
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1850.  horses  kept  for  their  use;  but  declared,  that  they  carried 
God  into  all  their  amusements.  He  concluded  by  main- 
taining, that  in  the  end  all  would  acknowledge  the  truth 
of  the  principles  which  he  held,  and  woidd  confess,  that 
the  "  Agapemone"  was  a  work  of  God — ^pure,  holy,  and 
glorious. 

May  2^nd,    The  Vioe-Chancellob  : — 

This  case  is  before  the  Court  on  a  petition  presented  in 
the  name  of  George  Nottidge  Thomas,  an  infant,  by  his 
uncle-in-law,  Mr.  Frederick  Peter  Ripley,  as  his  next 
friend.    It  prays  [His  Honour  read  the  prayer]. 

The  petitioner,  at  present  in  the  fourth  year  of  his  age, 
is  the  only  child  of  the  marriage  of  his  parents,  who  are 
both  liying,  one  of  them  being  Mr.  George  Robinson  Tho- 
mas, mentioned  in  the  prayer  and  many  other  parts  of  the 
petition,  who,  a  native,  I  collect,  of  Wales,  seems  to  have 
been  educated  at  Lampeter  with  a  view  to  becoming,  as 
he  in  fact  became,  a  minister  of  the  Church  of  England. 

I  do  not,  however,  collect  that  he  proceeded  beyond 
deacon's  orders,  or  that  he  now  considers  himself  to  be  a 
member  of  that  Church:  I  understand  him  to  dissent, 
and  to  have  seceded  from  it  Nor  do  I  gather  from  the 
evidence,  or  from  the  observations  whi7;h  he  addressed  in 
person  to  the  Court,  that  he  has  at  present  any  preferment^ 
office,  employment,  business,  fortune,  or  source  of  income 
whatsoever.  His  wife,  the  petitioner's  mother,  is  one  of 
the  daughters  of  a  gentleman  of  good  fortune,  who  resided 
in  Suffolk.  He  died  before  her  marriage,  leaving  a  widow, 
still  living,  the  grandmother  of  the  infant  under  whose 
protection  and  in  whose  house  the  child  now  is.  This  lady, 
I  collect,  to  be  a  person  in  good  circumstances  and  of  re- 
spectability. The  daughters'  portions  seem  to  have  been  at 
least  as  much  as  in  the  station  of  society  to  which  they  be- 
longed is  usual.  That  of  Miss  Agnes  Nottidge,  the  petition- 
er's mother,  was,  I  think,  between  5000L  and  6000i    The 
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marriage,  which,  whether  equal  or  unequal  otherwise  than  iSfiO. 
in  point  of  fortune,  seems  in  that  respect  at  least  to  have 
been  unequal,  (for  Mr.  Thomas  had  not,  I  believe,  any  pro- 
perty,) took  place  without  the  consent  and  against  the 
wishes  of  Mrs.  Nottidge,  and  seems  in  a  considerable  degree 
ascribable,  so  far  at  least  as  Miss  Agnes  Nottidge  was  con- 
cerned, to  the  influence  and  ascendancy  over  her  mind  which 
(it  must,  I  fear,  be  said  unhappily  for  her,)  had  been  acquir- 
ed and  were  exercised  by  a  fanatic  or  psuedo-fanatic  preach- 
er, styling  himself  "  the  Servant  of  the  Lord,"'who  appears 
to  have  acted,  ostensibly,  less  as  a  go-between  than  as  a 
spiritual  director,  in  forming  this  and  other  matches  be- 
tween endowed  ladies  and  such  of  his  followers  or  asso- 
ciates of  the  other  sex  as  were  judged  fit  for  the  purpose. 
One  of  these  was  Mr.  Thomas,  whom  Miss  Agnes  Nottidge 
seems  to  have  been  made  to  believe,  that  it  was  the  will 
of  God,  revealed  through  "  the  Servant  of  the  Lord,"  that 
she  should  marry ;  and  she  did  so,  as  I  have  said,  very 
much  upon  that  ground.  Thus  at  least  the  evidence  strikes 
me,  and  here  I  should  qualify  a  statement  that  I  have  made 
as  to  her  husband's  means,  for  she  married  without  a  settle- 
ment, and  her  fortune  appears  to  have  come  consequently 
very  much  or  altogether  into  his  power,  as  (if  it  remains) 
it  still  seems  to  be.  The  want  of  a  settlement  was  however 
not  through  oversight;  she  mentioned  the  subject  to  him, 
and  seems  at  the  same  time  to  have  mentioned  a  promise, 
connected  perhaps  with  it,  that  she  had  made  to  one  or  both 
of  her  parents.  I  say  this,  because  it  appears,  that,  not 
quite  three  weeks  before  the  marriage,  Mr.  Thomas  was 
able,  and  permitted  himself,  to  write  to  her  this  all  but  im- 
possible letter     [His  Honour  read  the  letter  set  out  abova] 

Even  this  unparalleled  performance  failed  to  open  the 
lady's  eyes;  and,  her  marriage  taking  place  on  the  9th  of 
July,  1845,  she  so  became  annexed  by  an  additional  tie  to 
the  school  or  suite  of  "  the  Servant  of  the  Lord." 

The  bride  and  bridegroom  lived  together  at  various  places 
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1850.  from  the  time  of  their  marriage,  rather  more  than  half  a 
year.  During  the  latter  part  of  that  period  they  were  at 
Wejrmouth,  lodged  in  a  house  where  "  the  Servant  of  the 
Lord  "  and  others  were  ako  living;  and  here  Mrs.  Thomas 
appears  to  have  received,  I  regret  to  say,  firom  her  husband, 
and  not  from  him  alone,  treatment,  on  more  than  one  oc- 
casion, of  a  coarse,  harsh,  and  unmanly  description ;  which 
was  not,  if  it  could  have  been,  in  any  manner  deserved. 

In  January,  1846,  ''  the  Servant  of  the  Lord/'  and  some 
of  his  followers  or  associates,  went,  I  believe,  professionally 
to  Bridgwater,  leaving  others  of  them,  including  Mr.  and 
Mra  Thomas,  behind  at  Weymouth ;  but  some  of  these,  in- 
cluding Mr.  Thomas,  though  not  his  wife,  were  soon  (it 
seems)  sent  for.  The  summons,  which  professed  I  believe 
to  be  a  call  to  attend  a  spiritual  tea  party  at  Bridgwater, 
was  obeyed ;  and  accordingly,  on  the  2nd  of  February,  184(6, 
Mr.  Thomas  departed  from  Weymouth,  leaving  his  wife 
there,  but  promising  or  expected  to  return  in  two  days. 
She  was  then  to  his  knowledge  in  the  fifth  or  sixth  month 
of  pregnancy  with  her  first  and  only  child,  the  infant  now 
before  the  Court  This  her  state  was  learned  by  '^  the  Ser- 
vant of  the  Lord  "  for  the  first  time  at  Bridgwater,  as  I 
collect;  and  he  seems  to  have  remonstrated  or  reasoned  on 
the  subject  at  that  place  with  Mr.  Thomas,  who,  instead  of 
returning  to  Weymouth,  sent  thither  for  his  clothes,  which 
his  wife  packed  and  transmitted  to  Bridgwater  accordingly. 
Having  received  them,  he  wrote  on  the  7th,  I  believe,  of  the 
same  February,  and  despatched  to  her  this  indescribable 

communication. 

''  Saturday  night,  Bridgewater. 

"  My  best  beloved, — I  herewith  inclose  you  a  small  por^ 
tion,  eat,  drink,  yea  drink  abundantly,  and  let  your  soul 
delight  in  fatness,  let  the  will  of  God  be  your  home  and 
resting  place.  Out  of  His  will  there  can  be  no  happiness, 
but  in  His  will  there  is  life  and  joy  and  peace.  *  The  Ser- 
vant of  the  Lord  *  told  me  that  you  Would  not  be  in  your 
present  state,  unless  you  had  rebelled  months  ago ;  and  thus 
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you  will  suffer  for  it,  in  not  being  able  to  go  about  with  me  I8fi0. 
as  you  otherwise  would;  but  when  I  see  you  I  will  teU  you 
all  about  it.  For  the  present  abide  quietly  where  you  are, 
and  go  on  as  if  I  were  with  you.  I  have  seen  all  the  articles 
you  sent  in  my  portmanteau.  I  found  much  pleasure  in 
looking  at  all  the  little  things  you  had  packed  up.  I  do 
love  you  more  than  I  can  tell ;  we  are  parted  outwardly, 
but  we  shall  meet  the  closer  as  the  consequence;  we  are 
separated  now,  but  we  are  not  severed;  we  see  each  other 
not,  but  we  are  one.  For  the  present,  farewell  Let  Har- 
riet and  Clara  have  as  much  love  from  me  as  I  can  offer 
after  that  I  give  you.  I  abide  dearest  the  same,  your  un- 
changing and  affectionate 

Brother  Thomas." 

When  it  is  known '  that  the  writer  of  this  letter  did  not 
return  to  his  wife,  but  that  his  departure  from  her  on  the 
2nd  of  February  was  the  commencement  of  a  total  sepa- 
ration from  her,  which  has  ever  since  continued,  a  separa- 
tion wilful  equally  and  causeless  on  his  part,  such  a  com- 
position may  seem  to  the  last  degree  perplexing.  But 
when  it  is  certain,  that,  by  the  passage  "  The  Servant  of  the 
Lord  told  me  that  you  would  not  be  in  your  present  state, 
unless  you  had  rebelled  months  ago ;  and  thus  you  will  suf- 
fer for  it,  in  not  being  able  to  go  about  with  me  as  you 
otherwise  would;  but  when  I  see  you  I  will  tell  you  all  about 
it;" — ^the  writer  referred  to  the  fact  that  his  wife,  the  per- 
son addressed,  to  whom  he  had  not  been  more  than  seven 
months  married,  was  then  with  child  by  him,  one  is  driven 
with  shame  and  indignation  to  hope  that  there  may  not  be 
a  second  human  being  capable  of  such  extravagant  inde- 
cency. 

On  the  2nd  of  February,  1846,  then,  this  confiding  and 
unoffending  woman  was,  without  the  slightest  justification, 
apology,  or  excuse,  deserted  and  abandoned, — wilfully, 
completely,  and  finaUy  deserted  and  abandoned — by  her 
husband,  in  the  state  which  has  been  mentioned.     He  has 
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1860.  never  since  visited  her,  spoken  to  her,  or,  unless  perhaps 
daring  his  attempts,  in  the  spring  of  the  present  year,  to 
gain  possession  of  the  person  of  her  child  and  admittance 
into  her  house,  seen  her.  I  saj  ''her  house,"  because  it 
shelters  her.  It  is,  in  fact,  the  house  of  her  mother,  Mrs. 
Nottidge,  in  Suffolk,  where  Mrs.  Thomas  and  her  son  have, 
for  the  last  three  years  or  more,  found  that  protection  and 
that  home  which  the  father  of  the  child  has  reftised  them. 

It  must  not  be  inferred,  however,  that  Mr.  Thomas  left 
his  wife  and  child  to  starve,  or  be  dependent  on  bounty 
merely  or  parish  relief  It  is  right  to  say,  that  he  has 
from  time  to  time  transmitted  or  permitted  to  be  paid  to 
her  the  income  or  part  of  the  income  of  the  property  that 
he  acquired  in  her  right  by  persuading  her  of  the  impiety 
of  marriage  settlements, — property,  of  which  the  entire 
income,  supposing  it  received  by  her,  was  not  in  amount, 
I  collect,. more  than  sufficient,  if  sufficient,  for  the  proper 
maintenance  of  herself  and  the  child;  both  of  whom  have, 
as  to  her  ever  since  the  2nd  of  February,  1846,  and  as  to 
the  child  always,  been  left  by  the  husband  without  provi- 
sion except  as  I  have  stated,  and  wholly  without  protec- 
tion, care,  or  help.  I  do  not,  indeed,  I  repeat,  believe 
that,  so  far  as  money  is  concerned,  he  had  or  has,  except 
from  her  property,  (that  is,  the  property  acquired  by  his 
marriage,)  the  means  of  maintaining  or  contributing  to 
the  maintenance  of  either. 

Though  informed  of  the  birth  of  his  son  immediately  or 
within  a  proper  time  after  the  event,  and  asked  before  the 
christening  what  should  be  the  name,  he  does  not  appear 
to  have  acknowledged  the  communication,  noticed  the  re- 
quest, or  exhibited  any  feeling  of  affection,  any  interest 
or  any  concern,  for  or  about  the  child ;  or  indeed,  until  the 
attempt  at  carrjring  him  away  forcibly  or  clandestinely  fit)m 
his  mother,  which  was  made  in  March  in  the  present  year, 
to  have  seen  or  wished  to  see  him.  Such  a  course  of  con- 
duct would,  in  the  absence,  which  there  has  been  and  is,  of 


CASES   IN   CHANCERY.  769 

all  misbehaviour  on  the  wife's  part  and  of  any  rational  cause  1850. 
of  complaint  against  her,  seem  inexplicable,  except  upon 
some  supposition  which  I  desire  to  think  inadmissible,  or 
the  supposition  that  the  influence  and  ascendancy  of  the 
person  calling  himself  ^'  the  Servant  of  the  Lord"  have  been 
exerted  for  the  purpose,  and  prevail  over  Mr.  Thomas  as 
strongly  as  at  one  time  over  his  wife.  I  collect,  that,  af- 
ter the  marriage,  she  exhibited  symptoms  of  insubordina- 
tion— ^not  towards  her  husband,  but  towards  "  the  Servant 
of  the  Lord,"  attempted  to  shake  her  husband's  allegi- 
ance towards  him,  and  was  found  out;  to  which  griev- 
ances was  added  seemingly  this,  that  either  a  prophecy  or 
a  behest  had  been  contravened  by  her  being  in  the  family- 
way.  However,  upon  these  or  no  more  just  grounds,  it  is, 
I  think,  to  be  inferred  from  the  evidence,  that  "  the  Ser- 
vant of  the  Lord"  took  a  dislike  to  Mrs.  Thomas  after  the 
marriage,  and  did  mainly,  if  not  solely,  influence  her  hus- 
band's mind  in  his  ill-treatment,  his  unmanly  treatment, 
of  her,  and  at  least  contribute  to  the  separation,  if  not  di- 
rectly cause  it. 

Nor  ought  it  probably  to  be  ascribed  to  Mr.  Thomas's 
spontaneous  feelings  or  undirected  judgment,  that  he  wrote 
to  her  that  coarse  and  shameful  letter,  having,  it  seems 
probable,  some  reference  to  an  action  between  Mr.  Ripley 
and  one  of  her  sisters,  a  witness  on  this  occasion  for  the 
respondent,  which  is  dated  2nd  of  November,  1848,  and 
was  in  these  terms: — 

"  The  Agapemone,  November  2nd,  1848. 
"  Agnes, — ^Whilst  I  thought  you  followed  your  unhappy 
course  quietly,  I  did  not  feel  disposed  to  interfere  with 
you;  but  since  it  has  come  to  my  knowledge  that  you 
have  spoken  wickedly  of  God's  holy  truth,  and  declared 
gross  and  scandalous  lies  of  those  I  most  honour,  love,  and 
esteem,  I  am  resolved  to  adopt  a  difierent  course  towards 
you.    How  wretched  is  your  condition !  given  up  to  your 
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1850.  own  wicked  heart,  you  love  and  make  a  lie,  and  drink  in 
Thomah  ^  sweet  food  for  your  malice  the  vilest  and  most  disgust^ 
ing  scandal.  Shame  on  you !  it  is  out  of  the  abundance 
of  your  own  carnal  heart  that  your  mouth  speaketh.  Oh, 
Agnes!  what  have  you  lost!  However,  I  write  merely  to 
inform  you  of  my  determination  concerning  you.  Ch)d  is, 
I  know  Him,  deep,  pure,  holy,  gentle  Love;  I  am  His  and 
He  is  mine;  you  are  mine,  and  I  am  resolved  to  use  the 
authority  GK>d  has  given  me  to  put  a  stop  to  your  lying 
slanders;  and  for  this  purpose  I  can  and  will  compel  you 
to  live  where  and  how  I  please,  and  subject  to  my  will 
and  authority.  Through  GK>d's  pure  love  to  me,  I  have 
hitherto  yielded  to  you  the  greatest  indulgence;  and  you 
have  abused  the  liberty  and  independence  I  trusted  you 
with,  as  you  have  abused  your  other  blessings.  I  have, 
therefore,  felt  the  necessity  of  making  you  aware  that  I 
can  and  will  direct  your  life;  and  this  I  will  cause  you  to 
know  by  my  actions  and  not  only  by  my  words.  Should 
you  write  again,  or  speak  so,  knowingly  contrary  to  my 
wishes  and  to  the  truth,  I  will  immediately  remove  your 
residence,  and  take  the  child  under  my  own  eye,  and  su- 
perintend the  expenditure  of  the  money  for  Q-od's  gloiy. 
I  do  not  know  that,  under  any  circumstances,  I  shall  look 
over  your  gross  and  selfish  abuse  of  my  forbearance  to- 
wards you.  Concerning  the  child,  learn  that  I  will  do 
with  it  as  God  shall  guide  me, — God,  who  is  love,  wholly 
undefiled  love,  but  who  could  wither  the  pride  and  inde- 
pendence of  your  heart  in  one  moment.  As  to  my  imme- 
diate conduct  towards  you  personally,  it  will  depend  on 
yourself;  for,  be  sure,  I  will  do  what  I  may  deem  good  after 
this  warning,  without  giving  you  any  further  notica  Blest 
beyond  conception  by  the  knowledge  of  God  in  His  pure, 
holy,  and  unchanging  love  and  truth,  I  abide, 

"  Bfbther  Thomas." 

The  power  of  "  the  Servant  of  the  Lord"  over  Mr.  Tho- 
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mas's  mind  seems  to  have  continued  and  to  continue  un-  1850. 
diminished,  though  Mrs.  Thomas  appears  to  have  been 
cured.  It  is  in  such  a  state  of  things  that  Mr.  Thomas 
has,  within  the  last  three  months,  been  endeavouring,  and 
still  avows  an  intention,  if  possible,  to  regain,  I  was  about 
to  say,  but  that  would  be  wrong, — ^to  acquire,  I  mean,  the 
possession  and  custody  of  the  person  of  his  son,  which 
would  of  coiurse  involve  the  care  and  direction  of  his  edu- 
cation. 

Now,  considering  the  boy's  age,  the  respectability  of  the 
house  that  shelters  him,  and  the  care  under  which  he  is, 
I  am  not  sure  that,  if  there  were  nothing  in  the  case  but 
these  and  the  other  facts  that  I  have  mentioned,  it  would 
be  proper  to  dismiss  the  petition,  especially  as  it  is  certain 
or  probable  that  a  sufficient  provision  for  the  maintenance 
and  education  of  the  petitioner  during  his  minority,  inde- 
pendently of  any  assistance  from  his  father,  is  or  can  and 
will  be  made.  But  it  is  not  necessary  to  decide  that  point; 
for  there  are  other  facts  of  importance:  before  proceeding 
to  which  I  would  ask  specifically — ^how,  so  far  as  money 
or  property  is  concerned,  if  the  father  shall  have  the  pow- 
ers and  duties  of  guardianship,  is  he,  from  his  income,  to 
provide  properly  for  the  child's  maintenance  and  educa- 
tion ?  This  question,  when  the  wife's  clear  title  to  alimony, 
and  her  husband's  position  and  circumstances  are  remem- 
bered, must  probably  be  of  very  difficult  solution — ^nor 
indeed,  perhaps,  has  he  thought  much,  if  at  all,  about  the 
matter. 

To  what  home,  however,  in  such  an  event,  to  what 
abode,  is  he  to  take  the  child?  To  none  suggested,  except 
the  somewhat  mysterious  establishment  so  often  mentioned 
during  the  argument  and  in  the  affidavits,  of  which  it 
seems  necessary  to  say  a  few  word& 

It  appears  that  "  the  Servant  of  the  Lord,"  with  or  with- 
out the  aid  of  others,  has  founded  or  formed  a  kind  of 
coBnobitical  establishment,  which,  though  placed  not  on  the 
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18^.  Euripus,  but  on  the  Bristol  Channel,  he  has  denominated 
Agapemone,  a  name  no  doubt  adopted  in  order  to  make 
the  people  of  Somersetshire  understand  or  guess  its  object; 
which,  however,  unluckily,  I  fear  that  few  either  there  or 
elsewhere  in  any  very  clear  manner  do.  "  The  Servant  of 
the  Lord,"  as  may  be  supposed,  presides  and  governs,  but 
not  perhaps  strictly  as  an  archimandrite  or  abbot,  for  the 
establishment  scarcely  seems  to  be  a  convent,  either  in  con- 
nection with  the  Greek  church  or  otherwise. 

Its  inmates,  who  are  not  few,  and  are  of  each  sex,  can 
hardly  be  nuns  and  friars;  for  some,  though  not  all  of  them, 
are  married  couples,  and  the  men  and  women  are  not  se- 
parated. They,  however,  call  themselves  and  address  each 
other  as  brothers  and  sisters;  there  appears  to  be  something, 
whether  really  as  well  as  professedly,  or  professedly  alone, 
in  the  nature  or  design  of  the  institution,  which  perhaps 
might  render  it  fit  to  be  described  as  a  Spiritual  Boarding 
House :  though,  to  what  kind  of  religion,  if  any,  the  inmates 
belong,  does  not  I  think  appear.  I  believe  that  they  do  not 
attend  anyplace  of  worship  in  or  out  of  this  establishment 
They  sing  hymns,  I  think,  addressed  to  the  Supreme  Being; 
but,  as  I  collect,  they  do  not,  in  the  sense  of  supplication  or 
entreaty  to  Grod,  pray  at  alL  The  Agapemonians  appear  to 
set  a  high  value  on  bodily  exercise  of  a  cheerftil  and  amus- 
ing kind.  Their  stable,  according  to  the  description  which 
Mr.  Thomas  gave  me  of  it,  must  be  unexceptionable.  It  does 
not  appear  whether  the  Agapemonians  hunt,  but  they  seem 
distinguished  both  as  Cavaliers  and  Charioteers.  They 
play,  moreover,  frequently  or  occasionally,  at  lively  and 
energetic  games,  such  as  hockey,  ladies  and  all.  So  that 
their  life  may  be  considered  less  ascetic  than  frolicsome. 
The  particulars,  however,  of  the  Agapemonians'  esoteric  ex- 
istence, being  not  open  to  general  observation,  are  little,  if 
at  all,  known  beyond  their  own  boundary.  But  to  works 
of  usefulness  or  charity  without,  they  do  not  seem,  so  far 
as  I  can  collect,  addicted. 
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Now,  this  is  the  establishment  in  which  Mr.  Thomas  has  1860. 
for  a  considerable  time  been  and  is  one  of  the  dwellers,  he 
has,  I  apprehend,  no  other  home,  and  thither  aecordinglj 
I  suppose  that  he  would  take  his  son.  But  God  forbid  that 
I  should  be  accessory  to  condemning  any  child  to  such  a 
state  of  probable  debasement;  as  lief  would  I  have  on  my 
conscience  the  consigning  of  this  boy  to  a  camp  of  Gypsies. 

It  may  be  suggested,  however,  that  Mr.  Thomas,  though 
he  has  not  stated  any  intention  of  leaving  Agapemone,  or 
placing  his  son  elsewhere,  may  possibly  be  willing  and 
able  to  find  some  other  abode  for  him;  and  it  has  seemed 
to  me  proper,  upon  that  supposition,  and  otherwise,  to  con- 
sider whether  Mr.  Thomas  has  or  has  not  opinions  upon 
important  points,  such  as  to  disqualify  him,  in  this  country, 
for  the  guardianship  of  an  English  child. 

In  the  first  place,  I  think  it  right  to  say  that  I  am  satis- 
fied with  his  denial  of  believing  "  the  Servant  of  the  Lord '' 
to  be  a  Deity,  or  not  of  the  human  nature;  but  that  I 
doubt  whether  Mr.  Thomas's  mind  is  entirely  free  from 
participation  in  certain  views  concerning  "  the  Servant  of 
the  Lord,"  not  very  dissimilar  to  the  opinions  entertained 
concerning  an  eminent  personage  of  the  7th  century,  by 
those  who  consider  that  personage  a  prophet;  and  that  I 
doubt,  moreover,  whether  a  man,  who,  having  been  ordained 
a  minister  of  religion,  as  a  Christian  in  a  Christian  commu- 
nity, has  designedly  and  systematically  given  up  attending, 
and  designedly  and  systematically  avoids  attending  any 
place  of  worship  (whatever  his  private  feelings  may  be,  and 
whatever  hymns  he  may  sing),  ought  in  Any  condition  of 
circumstances  to  be  permitted  in  this  country  to  have  the 
guardianship  or  care  of  an  English  child,  for  whose  main- 
tenance and  education  there  exist  any  other  means  of  pro- 
viding, though  the  child  be  his  own.  But  that  particular 
question  I  think  it  not,  in  the  present  instance,  necessary 
to  decide,  and  I  wish  to  be  understood  as  giving  no  opinion 
upon  it 
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1850.  However  this  may  be,  I  apprehend  that,  in  England,  a 

T»ouAB  ^^^  ^^^  holds  the  opinion,  that  prayer — ^I  mean  prayer 
«•  in  the  sense  of  entreaty  and  supplication  to  the  Almighty 

— ia  no  part  of  duty,  but  is  superfluous;  who  considers, 
moreover,  that  there  is  not  any  day  of  the  week  which 
ought  to  be  observed  as  a  Sabbath,  as  a  day  of  peculiar 
rest,  or  as  one  of  peculiar  holiness,  or  in  a  manner  distinct 
from  other  days,  must  be  deemed  to  entertain  opinions 
noxious  to  society,  adverse  to  civilization,  opposed  to  the 
usages  of  Christendom,  contrary  (in  the  case  of  prayer  at 
least)  to  the  express  command  of  the  New  Testament^ 
and,  finally,  pernicious  necessarily  in  the  highest  degree 
to  any  young  person  unhappy  enough  to  be  imbued  with 
them — I  say  in  England. 

If  this  is  a  just  view  of  such  opinions,  they  must,  if 
avowed  and  carried  into  practice,  disqualify  him  who 
avows  them  and  carries  them  into  practice  for  the  educa- 
tion, and,  in  my  judgment,  for  the  guardianship  of  an 
English  child,  whether  his  own  son  or  any  other, — ^an  ob* 
servation,  if  liable  to  any  exception  or  qualification,  liable 
to  exception  or  qualification,  I  apprehend,  in  the  single 
and  unlikely  case  of  a  moral  certainty  or  high  degree  of 
probability  existing  that  the  opinions  will  not  be  commu- 
nicated to  the  child, — ^that  the  child  will  escape  the  infec- 
tion,— ^that  he  will  remain  untainted.  But,  these  opinions 
are  avowed  by  Mr.  Thomas  to  be  his.  He  carries  th^n 
into  practice.  He  has  not  professed  any  intention  of 
not  communicating  them  to  his  son,  if  placed  under  hiB 
charge:  and  had  such  an  intention  been  expressed,  I 
should,  I  own,  have  thought  it  of  impossible  or  very  im* 
probable  performance.  In  this  respect  I  might  found  my- 
self perhaps  alone  on  his  address  to  the  Courts  deliver- 
ed upon  the  hearing  of  the  petition,  to  which  I  listened 
carefully. 

Whether  upon  or  without  consideration  of  that  address^ 
however,  I  view  the  affidavits  as  containing  evidence  de- 
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cisive  on  this  point,— evidence  which,  coupled  with  some  18fiO. 
few  other  passages,  I  think  it  right  to  state  in  the  very 
words:  and  first,  I  take  up  two  affidayits  made  by  six  of 
the  Agapemonian&  Three  of  these  six  describe  them- 
selves as  clerks,  that  is,  clergymen;  one  being,  I  believe, 
the  brotheivin-law  of  "  the  Servant  of  the  Lord,"  who  is 
not  a  deponent  in  either  of  these  affidavits,  nor  a  witness 
at  all ;  but  his  wife  is  one  of  the  six  whom  I  have  just 
mentioned.  This  lady  describes  herself  as  "  Julia  Prince, 
wife  of  Henry  James  Prince,  of  the  same  place,  clerk;" 
(^^  the  same  place"  being  Agapemone).  There  is  also  an- 
other lady  among  the  six,  who  all  depose  thus: — 

They  '^  say  and  affirm,  that  the  said  Henry  James  Prince 
and  his  followers,  as  asserted  in  the  petition,  ever  used 
expressions  of  contempt  and  derision  with  regard  to  the 
Holy  Scriptures,  is  a  wicked,  hideous,  and  diabolical  lie, 
which  they  cannot  too  indignantly  repel;  that  the  said 
Henry  James  Prince  was  not  in  the  habit  of  stating,  at 
any  meetings,  to  the  persons  assembled,  that  all  their  re-' 
lations  and  friends  who  did  not  acknowledge  the  Spirit  of 
God  in  him  would  be  eternally  damned;  that  it  is  utterly 
false  and  a  wicked  perversion  of  truth,  that  people  were 
admitted  to  the  tea-meeting  upon  the  grounds  of  their  re- 
joicing in  the  damnation  of  their  friends;  that  the  moral 
conduct  of  the  said  George  Robinson  Thomas  is  and  al- 
ways has  been  most  exemplary  and  free  from  imputation, 
and  his  manners  mild  and  gentlemanly;  that  deponents 
and  others  amused  themselves  in  various  ways,  both  for 
health  and  exercise,  and  that  they  sometimes  play  at 
'hockey,'  which  is  not  a  game  Uke  football,  and  which  de- 
ponents consider  very  ridiculous  to  be  obliged  to  refer  to; 
that  deponents  do  not  regard  one  day  from  another,  but 
every  day  alike,  but  each  unto  the  Lord;  that  the  said 
Henry  James  Prince  has  not  propounded  any  blasphemous 
or  irreligious  doctrines;  and  to  assert  that  he  has  a  Divine 
character,  and  is  a  proper  object  of  worship,  is  a  blasphe- 

ebe2 
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1850.  mous  and  hideous  lie;  that  the  servants  of  the  said  Henry 
Thomas  Janies  Prince  have,  by  his  direction,  threatened  to  let 
••  .  loose  the  bloodhounds  upon  any  one  coming  within  the 
walls,  is  a  direct  falsehood;  that  deponents  are  not  under 
the  influence  or  control  of  the  said  Henry  James  Prince, 
but  enjoy  the  most  perfect  liberty;  their  life  is  the  purity 
of  truth,  their  dwelling  the  rest  of  holy  love,  and  their  de- 
light the  glory  of  God;  their  peace  is  like  a  river,  and  their 
strength  the  munition  of  rocks/' 

I  have  read  from  one  only  of  these  affidavits,  because 
what  I  have  read  from  it  represents  with  substantial  (al- 
most literal)  exactness  corresponding  passages  in  the 
other. 

Mrs.  Thomas's  three  sisters,  who  are  in  the  establishment, 
have  joined  in  an  affidavit  in  these  terms: — ^They  say  "  that 
they  are  the  sisters  of  Agnes  Thomas,  the  mother  of  the 
infant;  that  they  did,  in  the  year  1842,  attend  the  minis- 
try of  the  Rev.  Henry  James  Prince,  at  Stoke,  near  Clare, 
Suffolk,  and  were  greatly  blessed  by  it;  that  they  were  also 
privileged  to  visit  the  said  Henry  James  Prince  and  the 
Rev.  Samuel  Starkey  at  their  residence,  but  that  they  were 
not  ever  requested  by  the  said  Henry  James  Prince  and 
the  Rev.  Samuel  Starkey,  or  either  of  them,  to  do  so;  that, 
on  the  contrary,  it  was  the  constant  and  repeated  request 
of  deponents  and  of  the  said  Agnes  Thomas  that  they  might 
be  allowed  to  do  so;  that  the  preaching  of  the  said  Henry 
James  Prince  was  in  truth,  in  simplicity,  and  in  power; 
that  his  godliness  was  real,  his  exhortations  faithful;  but 
that  he  or  the  said  Samuel  Starkey  ever  assured  deponents, 
that,  in  order  to  become  true  Christians,  they  must  disre- 
gard the  advice  of  their  parents  and  other  members  of  their 
family,  and  obey  the  directions  of  the  said  Henry  James 
Prince,  is  a  gross  falsehood."  The  deponents  Harriet  Lan- 
caster Price  and  Clara  Cobbe  say,  "  that  deponents  married 
their  respective  husbands,  not  by  command  or  at  the  re- 
quest of  the  said  Rev.  Henry  James  Prince,  but  purely  of 
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their  own  firee  choice;  that  the  said  Henry  James  Prince  i860, 
extorted  /rom  either  a  promise  to  marry  is  a  gross  false- 
hood; that  the  said  Henry  James  Prince  w«s  not  present 
at  their  interview  with  the  said  Emily  Nottidge  and  Fre- 
derick Peter  Ripley,  at  Swansea,  nor  was  he  at  that  time 
at  Swansea;  but  at  such  interview,  as  at  all  other  times, 
they  acted  according  to  their  own  free  and  unfettered  will; 
that  deponents  were  informed,  by  the  direction  of  the  said 
Henry  James  Prince,  that  there  was  no  longer  any  occa- 
sion for  their  reading  the  Bible,  as  their  husbands  were 
now  their  bibles,  and  that  deponents  would  know  through 
them  the  will  of  God  as  made  known  to  them  by  the  said 
Henry  James  Prince,  is  false;  that  deponents  and  the  said 
Agnes  Thomas  were  not  compelled  to  employ  themselves 
the  greater  part  of  the  night  of  the  4th  of  February,  1846, 
in  packing  their  husbands'  clothes,  nor  were  they  engaged 
in  such  packing  more  than  one  hour,  the  things  required 
being  linen,  &c.,  for  a  few  days;  and  that  they  never  un- 
derstood that  they  were  not  to  see  their  husbands  again ; 
that  the  said  Agnes  Thomas  was  not  treated  rudely  or 
harshly  by  the  said  Thomas  Williams,  in  the  month  of 
February,  1846;  but  that,  in  consequence  of  her  temper 
and  disposition  at  the  time,  there  could  be  no  pleasant 
communication  between  her  and  those  residing  in  the 
same  house ;  and  that  the  said  Agnes  Thomas  frequently 
acknowledged  to  deponents  that  she  was  in  a  state  of  re- 
bellion against  God,  and  expressed  a  desire  openly  to  ac- 
knowledge it,  for  the  example  of  others.'' 

Mrs.  Thomas,  whose  affidavit  I  have  considered  receiva- 
ble upon  a  proceeding  of  the  present  nature,  though  her 
husband  is  the  respondent,  makes  in  it,  as  does  Miss  Cor- 
nelia Nottidge  in  her's,  various  statements,  some  positively, 
some  as  to  information  and  belief,  not  all  controverted, 
not  all  met;  and  it  has  appeared  to  me,  that  I  may,  con- 
sistently with  justice  and  every  rule  of  procedure,  and  that 
I  ought,  to  allow  weight  and  efficacy,  in  support  of  the 
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XSfiO'^  petition^  to  many  of  those  statements,  and  particularly 
(though  not  exclusively)  to  the  passages  extracted  from 
them,  which  I  will  now  read :  *'  That,  during  the  latter  part 
of  1845,  the  said  Uenry  James  Prince  was  in  the  habit  of 
holding  meetings  at  various  villages  near  Weymouth,  where- 
at he  and  his  leading  followers  preached;  and  that  some- 
times one  and  sometimes  another  of  the  said  Geoige  Ro- 
binson Thomas,  Lewis  Price,  and  Thomas  Williams,  did  by 
the  direction  of  the  said  Henry  James  Prince,  usually  preach 
and  announce  to  the  persons  assembled  thereat  the  imme- 
diate coming  of  Christ,  and  exclaim,  in  the  loudest  tone, 
*  Behold,  he  cometh!  he  cometh! ' "  and  a  little  further  on, 
*'  And  the  said  Henry  James  Prince,  in  the  latter  part  of 
1845,  frequently  professed  the  doctrine,  that  the  practice 
of  prayer,  whether  private  or  public,  is  useless,  and  ought 
to  be  abandoned;  and  he  required  his  followers  to  abandon 
such  practice  accordingly;  and  I  have  been  informed  and 
verily  believe,  that  the  last-mentioned  doctrine  has  ever 
since  been  and  now  is  professed  by  the  said  Henry  James 
Prince  and  his  followers."  And  again  she  says:  ^' And  I 
have  been  informed  and  verily  believe,  that,  during  part  of 
the  year  1846,  the  said  Henry  James  Prince  and  his  principal 
followers,  including  the  said  Samuel  Starkey  and  his  wife, 
the  said  Thomas  Williams  and  his  wife,  and  the  said  George 
Robinson  Thomas,  Lewis  Price,  William  Cobbe,  and  Clara 
Cobbe,  resided  at  Charlinch  aforesaid,  and  during  the  latter 
part  of  the  same  year  at  Weymouth ;  and  that,  ever  since  the 
early  part  of  the  year  1847,  the  said  Henry  James  Prince 
and  his  principal  followers  of  both  sexes,  to  the  number  of 
thirty  and  upwards,  including  the  said  Samuel  Starkey 
and  his  wife>  the  said  Thomas  Williams  and  his  wife,  and 
the  said  George  Robinson  Thomas,  Lewis  Price,  William 
Cobbe,  and  Clara  Cobbe,  have  resided  together  in  a  large 
building  at  Charlinch  aforesaid,  which  building  the  said 
Henry  James  Prince  had  caused  to  be  prepared,  and  to 
which  he  gave  the  name  of  '  Agapemone;'  and  that  such 
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building,  together  with  certain  outbuildings  and  yards  at-  18IK). 
tached  thereto,  was  and  is  surrounded  by  high  thick  walls; 
and  that,  at  the  top  of  such  building,  a  flag  is  usually  dis- 
played, bearing  thereon  a  representation  of  a  lion  and  a 
lamb,  and  an  inscription  in  the  words  following:  '  Oh  hail! 
holy  Love ! '  Say,  that  I  have  been  informed  and  rerily  be- 
lieve, that  the  said  Henry  James  Prince  and  his  followers 
continue  to  profess  the  same  doctrines  which  were  professed 
by  him  and  them  in  1845  and  1 846,  as  aforesaid ;  and  that 
he  and  they,  by  his  direction,  have  likewise  adopted  and 
profess  a  doctrine,  that  neither  Sunday  nor  any  other  day 
of  the  week  ought  to  be  observed  as  a  Sabbath  or  day  of 
rest  or  sacred  day;  and  I  have  been  informed  and  verily  be- 
lieve, that  the  men  and  many  of  the  women  resident  in  the 
said  building  called  '  Agapemone,'  have,  by  the  direction 
of  the  said  Henry  James  Prince,  adopted  and  pursued  a 
practice  of  playing  together  at  various  athletic  games,  and, 
among  others,  at  a  game  called  '  hockey,"  resembling  foot- 
ball, and  of  playing  at  such  games  as  well  on  Sundays  as 
on  other  days;  and  that,  in  order  more  fully  to  act  upon 
the  aforesaid  doctrine,  as  to  the  usefulness  of  prayer,  the 
said  Henry  James  Prince,  in  or  before  the  year  1849,  as  I 
have  been  informed  and  verily  believe,  caused  a  building, 
adjoining  the  said '  Agapemone,"  which  had  been  fitted  up 
as  a  chapel,  to  be  altered  into,  an  ordinary  room;  and  that 
the  said  Henry  James  Prince  has  for  some  time  past  not  at- 
tended any  place  of  Forship/"  And  again,  a  little  further 
on,  ''  Say,  that,  as  I  have  been  informed  and  believe,  the 
income  derived  by  the  said  Henry  James  Prince,  from  his 
own  property,  does  not  exceed  40(ML  a  year;  but  that,  by 
means  of  large  sums  of  money  which  he  obtains  from  his 
followers,  he  has,  since  he  has  established  himself  in  the 
said '  Agapemone,"  been  enabled  to  live  in  an  expensive 
manner,  and  to  keep  a  carriage  and  four  horses  for  draw- 
ing the  same,  and  several  handsome  saddle  horses;  and  that 
he  has  been  in  the  habit  of  riding  in  the  neighbourhood  of 
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J^Q^'^  Charlinch,  in  the'said  carriage  drawn  by  four  horses,  also  of 
riding  out  in  such  neighbourhood,  attended  by  a  large  ca* 
valcade  of  his  followers,  and  being  himself  on  such  occa- 
sions usually  mounted  on  a  handsome  horse,  to  which  he 
has  given  the  name  of '  Glory/  " 

[His  Honour  also  read  extracts  from  the  affidavit  of  Ck>r- 
nelia  Nottidge,  which  supported  the  statements  made  by 
her  sister  in  every  respect] 

Mr.  Maynard,  who  is  the  solicitor  of  the  next  friend  of 
the  infant,  but  probably  is  not  more  biassed  than  the  other 
deponents  on  either  side,  if  so  much,  and  is  a  man  of  stand- 
ing and  repute  in  his  profession,  and  I  think  a  trustworthy 
witness,  deposes  thus: — ^'I  was  employed  as  solicitor  in 
the  action  of  Ripley  v.  Nottidge,  tried  on  the  23rd  of  June, 
1849."  He  then  says,  that,  "  at  the  trial,  Thomas,  Cobbe, 
and  Price  all  concurred  in  stating  that  they  abjured  all 
prayer;  that  they  considered  that  the  day  of  grace  was  past^ 
and  that  the  day  of  judgment  had  arrived;  that  they  made 
no  distinction  between  Sunday  and  any  other  day;  and 
that  they  and  the  other  residents  in  the  establishment, 
male  as  well  as  female,  did  as  they  pleased  on  Sundays, 
and  enjoyed  healthful  exercises,  and,  amongst  others,  play- 
ed at '  hockey;'  and  that  a  building,  which  had  previously 
been  a  chapel,  had  been  converted  into  a  residence." 

Mr.  Thomas  himself  has  made  two  affidavits,  in  which 
respectively  these  passages  will  be  found: — ''I  and  others 
at  the  Agapemone  amuse  ourselves  in  various  ways,  both 
for  health  and  exercise,  and  we  sometime  since  did  so  with 
'  hockey,'  which  is  a  game  like  football,  and  we  do  so  on 
Sundays  and  other  days;  that  I  do  not  regard  one  day 
more  than  another,  but  every  day  alike,  and  each  day  unto 
the  Lord.  The  said  Henry  James  Prince  has  not,  to  my 
knowledge  or  belief,  propounded  any  blasphemous  or  irre- 
ligious doctrines;  and  I  solemnly  deny  that  he  teaches  his 
followers  that  he  has  a  divine  character,  and  is  a  proper 
object  of  worship,  or  that  his  followers  treat  him  as  a  proper 
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object  of  worship ;  I  say,  that  the  said  Henry  James  Prince  1850. 
and  ly  and  many  of  those  called  in  the  petition  his  follow- 
ers, were  pre-eminently  distinguished  as  men  of  prayer; 
but,  as  the  consequence  of  holding  that  the  day  of  grace  is 
past,  and  the  day  of  judgment  commenced,  the  said  Henry 
James  Prince,  and  I,  and  others  of  his  friends,  discontinued 
the  use  of  prayer  as  a  means  of  communion  with  God,  al- 
though I  maintain  that  I  am  still  in  intimate  communion 
with  Him/' 

In  such  a  case,  there  being  probability  or  certainty  as  I 
have  said,  that  a  sufficient  provision  for  the  maintenance 
and  education  of  this  boy  is,  or  will  be  made,  independent- 
ly of  his  father's  resources — ^it  appears  to  me,  that,  con- 
sistently with  the  law  of  England  as  declared  and  enforced 
in  the  Court  of  Chancery  since  and  before  the  time  of  Lord 
Eldon,  as  well  as  in  more  than  one  important  case  by  Lord 
Hldon  himself,  I  cannot  decline  interfering  to  avert  from 
the  country  the  infliction  of  such  a  citizen,  and  from  the 
child  such  ruin  temporally,  and  such  spiritual  peril,  as  his 
father's  threatened  care  must,  I  think,  without  a  miracle, 
produce. 

I  make  an  order  therefore  substantially,  though  not  in 
words,  such  as  that  asked  by  the  petition. 
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An  award  was  JDT  an  agreement,  dated  the  20th  of  March,  1847,  and  en- 
8ubini«noa,not  tcrcd  into  between  Alfred  Hamilton  of  the  one  part,  and 
tute*o/wil^     ^^^^  Bankin  of  the  other  part,  it  was  agreed  that  John 

Uam  S,  be- 
tween two 
parties  in  dif- 
ference, on 
which  one  of 
the  parties  ob- 
tained jndg- 
ment  against 
the  other  partj 
in  an  action  at 
law.    The  on- 
successfbl  party 
tiled  a  bUl 
against  the  snc- 
cessful  party 
and  the  arbitra- 
tor, to  set  aside 
the  award: — 
Hdd^  that,whe- 
ther  the  award 
was  or  was  not 
impeachable 
on  equitable 
grounds,  yet, 
inasmuch  as 
there  was  no 
eridence  to 
raise  suspicion 
that  the  arbi- 
trator had  acted 
corruptly,  par- 
tially, or  nn- 


Bankin  should  plough  certain  lands  and  certain  other 
works  on  a  farm  called  the  Riddens,  consisting  of  about 
fifty  acres,  belonging  to  Alfred  Hamilton;  and  that,  after 
the  works  were  done,  if  John  Bankin  should  take  a  lease 
of  the  farm,  he  should  not  be  allowed  anything  on  account 
of  those  works;  but  that,  if  John  Bankin  should  not  take 
a  lease,  then,  that  Alfred  Hamilton  should  pay  to  him  a 
reasonable  sum  for  the  labour  bestowed  and  works  done 
upon  the  farm ;  and  it  was  further  agreed,  that,  in  case  any 
disagreement  should  arise  between  them  as  to  the  amount 
to  be  paid  for  the  works,  each  party  should  name  a  referee; 
and  that,  if  the  referees  could  not  agree,  they  should  ap- 
point an  umpire. 

Bankin  performed  the  works  according  to  the  agree- 
ment, but  elected  not  to  take  a  lease. 

In  consequence  of  a  disagreement  as  to  the  amount  to 
be  paid  by  Hamilton  to  Bankin  on  account  of  the  works, 
the  matter  was  referred.  Mr.  Bankin,  in  December,  1847, 
appointed  Mr.  Matson,  a  farmer  and  valuer,  as  his  referee; 
not  to'hare  been  and  in  January,  1848,  Mr.  Hamilton  appointed  Mr.  Boards, 
Se^suft^roS^***  a  farmer  and  valuer,  as  his  referee.    The  value  of  the 

the  bill  was 
dismissed  as 
against  him, 
with  costs,  before  the  Court  had  come  to  any  opinion  for  or  against  his  award. 

Under  a  submission,  not  made  under  the  statute  of  William  8,  the  parties  in  diflPerenoe  and  their 
arbitrators,  who  had  not  agreed,  met  before  the  umpire.  One  of  the  parties  in  difference  then  left, 
having  authorised  his  arbitrator  to  act  for  him  in  the  conduct  of  the  proceedings  before  the  umpire, 
and  the  hearing  finally  terminated,  except  that  it  was  agreed  that  one  of  the  parties  in  difieience 
should,  on  the  following  day,  go  alone  to  the  umpire,  and  produce  a  Youcher  for  certain  chaigea, 
which  that  party  accordingly  did.  The  umpire  made  his  award  for  a  certain  sum,  which  the  latter 
party  recorered  in  an  action  at  lawagainst  the  other  party,  thus  establishing  the  Iqgal  validity  of  the 
award.  Upon  a  bill,  by  the  defendant  at  law,  to  restrain  the  action  and  to  set  aside  the  award — 
Hdd^  that  the  arbitrator  of  the  plaintiff  in  equity  had  been  sufficiently  constituted  to  act  in  the  um- 
pirage for  him;  and  tliat  he  had  power  to, and  did,  sufficiently  waive  all  objection  to  the  iriegukrity; 
and  the  award,  being  valid  in  hiw,  was  not  set  aside. 


works  done  was  assessed  by  Mr.  Matson  at  3502. ;  whilst 
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Mr.  Boards  assessed  the  works  at  2501.  only.  The  referees 
being  unable  to  agree,  they,  on  the  Slst  of  May,  1848,  ap- 
pointed Mr.  Beadel,  an  auctioneer  and  valuer,  as  umpire. 

A  meeting  took  place  by  appointment  at  the  White 
Hart  Inn,  at  Romford,  on  the  22nd  of  June,  1848,  for  the 
purpose  of  proceeding  with  the  reference,  the  two  referees, 
the  umpire,  Mr.  Hamilton,  and  Mr.  Bankin  being  present, 
when  the  reference  was  proceeded  with;  and  it  was  ar- 
ranged that  Mr.  Beadel  should  look  over  the  farm,  with 
the  assistance  of  the  two  referees;  and  that  all  the  par- 
ties should,  after  the  inspection  should  have  been  made, 
return  to  the  inn  and  proceed  with  the  arbitration;  but 
Mr.  Hamilton  stated,  that  he  should  not  attend  again  on 
that  day.  The  proposed  inspection  of  the  farm  was  made, 
after  which,  but  before  the  parties  returned  to  the  inn, 
Mr.  Boards  called  upon  Mr.  Hamilton^  and  had  some  con- 
versation with  him.  All  the  parties  subsequently  on  the 
same  day  met  again,  except  Mr.  Hamilton ;  but  Mr.  Boards 
stated,  that  he  was  authorised  to  examine  witnesses  on  be- 
half of  Hamilton. 

Witnesses  were  then  examined,  and  vouchers  produced; 
and  it  was  understood  that  the  case  was  proceeded  with, 
so  as  to  enable  Mr.  Beadel  to  make  his  award,  except  that 
one  or  two  points  were  unexplained  by  Mr.  Bankin,  who 
stated  he  could  clear  up  these  points  by  means  of  his  farm 
books;  and  as  he  could  not  then  produce  them,  it  was  ar- 
ranged between  and  understood  by  the  parties  present  that 
Mr.  Bankin  should  call  alone  on  Mr.  Beadel,  on  the  next 
day,  and  produce  the  books  to  him  for  that  purpose.  Ac- 
cordingly, Mr.  Bankin,  on  the  following  day,  brought  the 
books  to  Mr.  Beadel  at  his  residence  in  Chelmsford;  and 
Mr.  Beadel  examined  them. 

Mr.  Beadel  made  his  award  on  the  26th  of  June,  1848; 
and  thereby  declared  Mr.  Bankin  to  be  entitled  to  be  paid 
the  sum  of  298Z.  I4«.  6d.  by  Mr.  Hamilton. 

Mr.  Hamilton  was,  on  the  29th  of  June,  1848,  for  the 


784  OASES  IN  CHANOEBY. 

1860.  first  time,  informed  of  these  proceedings.  Mr.  Hamilton 
^^]^J2ton  having  refused  to  pay  anything  to  Mr.  Bankin,  the  latter 
V.  brought  an  action  on  the  award  against  Mr.  Hamilton. 

Under  these  circumstances,  Mr.  Hamilton  instituted  the 
present  suit  against  Mr.  Bankin  and  Mr.  Beadel,  and  bj 
his  bill  prayed  that  the  award  made  by  Mr.  Beadel  might 
be  set  aside,  as  haying  been  irregularly  and  improperly 
made;  and  that  Mr.  Bankin  might  be  restrained  from  pro- 
secuting the  action  against  him  upon  the  award;  and  a 
motion  was  made  for  an  injunction  in  the  terms  of  the 
prayer  of  the  bill:  but  the  Court  declined  to  interfere,  ex- 
cept to  restrain  execution  issuing  upon  the  judgment,  if 
any,  to  be  obtained  in  the  action. 

The  action  on  the  award  proceeded,  and  Mr.  Bankin 
obtained  judgment  for  the  sum  of  298Z.  14&  6d,  the  sum 
awarded  to  be  due  to  him. 

In  the  meantime,  Mr.  Hamilton  brought  his  action 
against  Mr.  Bankin  for  the  use  and  occupation  of  the  farm, 
but  failed  to  obtain  a  verdict 

By  a  subsequent  order  made  in  the  cause,  execution  up- 
on the  judgment  for  298Z.  14^.  6d  was  stayed,  on  Mr.  Ha- 
milton's bringing  that  sum  into  Court,  which  he  did. 

In  addition  to  the  circumstances  above  stated,  it  ap- 
peared, by  the  evidence  of  Mr.  Boards,  that,  although  he 
had  authority  to  appear  for  Mr.  Hamilton  on  the  reference, 
he  had  no  specific  authority  from  him  to  consent  to  Mr. 
Beadel's  seeing  Mr.  Bankin  alone;  but  that,  as  he  had  a 
general  authority  from  Mr.  Hamilton  to  proceed  in  the 
reference,  he  had  consented  thereto,  in  the  belief  that  he 
had  authority  to  do  so. 

The  cause  now  came  on  for  hearing. 

Mr.  Buasdl  and  Mr.  Charles  HaU,  for  the  plaintiff,  said, 
that  this  was  a  suit  to  set  aside  an  award  not  made  under 
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'  the  statute  of  9  &  10  WilL  3,  c.  16  (a),  and  submitted,  that  ^1860^ 
the  interview  between  the  defendant  and  Mr.  Beadel  alone, 
which  was  so  irregular  a  proceeding  that  it  cannot  be  as- 
sumed that  Mr.  Boards  had  any  authority  to  consent  to  it; 
and  that  an  award  made  under  such  circumstances  was 
void:  Walker  v.  Frobisher(b),  In  re  Hick(c),  Harvey  v^ 
SMUon  (d),  Dobson  v.  Oroves  {e\  Re  Plews  (/).— They  also 
submitted,  that  Mr.  Beadel  had  acted  improperly  in  his 
office  of  umpire;  and  that  he  was  liable  to  the  costs  of  the 
suit,  and  therefore  had  been  properly  made  a  party:  Linji- 
wood  V.  Croucher  {g).  Harvey  v.  Mount  (A)  applies  to  a 
solicitor,  but  the  decision  is  in  principle  equally  applicable 
to  an  arbitrator  or  umpire. 

At  the  conclusion  of  the  argument  for  the  plaintiff — 

The  Vice-Chancbllor  said : — 

I  can  dispose  at  once  of  two  portions  of  this  case.  Al- 
though the  legal  validity  of  the  award  has  been  established, 
it  may  or  may  not  have  been  erroneous;  it  may  or  may 
not  be  successfully  impeached  in  equity.  But  no  evidence 
has  been  laid  before  me,  that  induces  me  to  suspect  that 
Mr.  Beadel  acted  corruptly,  partially,  or  with  any  fraudu- 
lent or  unfair  intention.  This  being  so,  I  am  of  opinion 
that  he  ought  not  to  have  been  made  a  party  to  this  suit; 
and  that  the  bill  must  be  dismissed,  as  against  him,  with 
costs,  without  stating  or  intimating  any  opinion  for  or 
against  the  award.  As  to  the  costs  in  the  action  at  law, 
it  may  or  may  not  be  a  duty  incumbent  on  this  Court  to 


(a)  Afi  to  the  distinction  be-  (J>)  6  Ves.  70. 

tween  awards  made  under  the  (c)  6  Taunt.  94. 

statute  and  not  under  the  sta-  (d)  7  Beav.  465. 

tute,  and  the  jurisdiction  of  the  (e)  6  Q.  R  637. 

Court  to  set  aside  an  award  up-  (/)  Id.  S45. 

on  a  bill,  see  Buss,  on  Arb.  p.  (g)  2  Atk.  395. 

666.  (A)  8  Beav.  439. 
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isso,        set  aside  the  award;  but  I  am  of  opinion  that  the  defence 
HAnnLTOif     ^  ^^^  action  was  litigious  and  vexatious;  and  that  the 
«•  costs  at  law,  whatever  may  become  of  the  award  here, 

ought  to  remain  where  they  are,  namely,  with  the  success- 
ful litigant  in  the  action. 

Mr.  Wigravi  and  Mr.  Nxchols  for  the  defendant  Bankin. 
— It  was  no  irregularity  for  the  umpire  to  see  Mr.  Bankin, 
for  the  mere  purpose  of  producing  a  document  to  him,  in 
the  absence  of  the  other  parties:  HetvleU  Y.Laj/cock(fl),  An- 
derson v.  WaUace  (().  And  if  there  has  been  any  irregu- 
larity, the  plaintiff  must  be  held  to  have  waived  it  by  the 
previous  consent  of  his  agent,  Mr.  Boards:  HaU  v.  Law- 
rence (o),  BtgnaU  v.  Abrahams  (d).  Re  Tunno  (e). 

Mr.  Swanston  and  Mr.  Bigg  were  for  the  defendant 
Beadel. 

Mr.  Russell  replied. 

The  Vicb-Chancbllob: — 

This  bill  was  filed  to  set  aside,  on  equitable  grounds,  an 
award  made  under  the  statute  of  William,  which  a  Court 
of  law  has  decided  to  be  legally  valid.  Now,  as  to  the 
grounds  upon  which  (whether  strictly  in  issue  or  not  in 
issue  on  this  record)  the  plaintiff  asks  to  have  the  award 
set  aside,  there  are  some  that  clearly  fail  Corruption 
there  is  none,  fraudulent  or  unfair  intention  there  is  none. 
If  there  has  been  mistake,  it  has  been  honest  mistake; 
if  miscarriage,  it  has  been  honest  miscarriage.  The  plain- 
tiff's case  has  wholly  failed  as  to  any  alleged  irregulari- 
ties, with  the  exception  of  the  adjournment  to  Chelms- 
ford, and  the  examination  of  the  defendant  Bankin  by  the 

(a)  2  Car.  &  P.  674.  (cO  1  B.  &  P.  175. 

(h)  3  CI.  &  F.  96.  («)  6  B.  &  Ad.  48a 

(c)  4  T.  B.  589. 
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umpire;  and  to  those  points  the  case  is  reduced.  With 
regard  to  the  regularity  of  the  adjournment  to  Chelms- 
ford, I  am  of  opinion  that  the  plaintiff's  case  is  none;  for, 
if  he  was  not  present  by  himself  or  his  agent  sufficiently 
authorised,  until  the  conclusion  of  the  second  meeting  on 
the  22nd,  that  must  be  considered  as  attributable  to  his 
own  choice;  and  it  is  not  competent  to  him  to  allege  his 
absence  effectually  against  his  opponent  Whatever  was 
done  at  that  meeting,  I  must  hold,  for  the  purposes  of 
this  cause,  to  have  been  done  with  the  consent,  or  as  ef- 
fectually as  in  the  presence,  of  the  plaintiff.  If  he  was 
not  there,  he  ought  to  have  been  there.  The  adjourn- 
ment to  Chelmsford,  in  my  judgment,  bound  the  par- 
ties. Then  comes  the  question,  whether  that  which  took 
place  at  Chelmsford,  namely,  the  examination,  in  a  cer- 
tain sense,  of  the  defendant,  no  person  being  present  on 
the  part  of  the  plaintiff,  was  materially  irregular.  I  de- 
cline to  give  any  opinion  how  that  part  of  the  case  would 
have  stood,  eyen  upon  such  a  matter  as  a  valuation  of  this 
kind,  had  the  view  which  I  take  of  the  conduct  of  Mr. 
Boards,  the  referee  appointed  by  the  plaintiff,  been  differ- 
ent from  what  I  am  about  to  state.  I  am  of  opinion,  that^ 
from  the  whole  of  the  evidence,  including  particularly  the 
visit  to  the  plaintiff  by  Mr.  Boards,  after  the  return  from 
the  inspection  of  the  farm,  and  before  the  resumption  of 
the  business  at  the  inn  on  the  22nd,  the  just  inference  is, 
that  Mr.  Boards  was  the  plaintiff's  agent  for  the  purpose 
of  the  residue  of  the  business  of  the  umpirage;  and  that 
Mr.  Boards  had  power  to  acquiesce,  and  did  acquiesce,  in 
the  course  agreed  to  be  taken,  which  was  on  the  follow- 
ing day  taken  at  Chelmsford.  The  consequence  is,  that  in 
my  opinion  not  any  valid  objection  in  equity  has  been  es- 
tablished to  this  legal  award,  and  the  bill  must  be  dis- 
missed with  costa 
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PRINCIPAL     MATTERS. 


ABROAD. 
See  Costs,  1. 

ABSENTING. 
See  Act  op  Bankruptcy,  3. 

ACCEPTANCE  OP  SHARES. 
See  Contribxjtory,  1. 

ACCOUNT. 
See  Evidence,  2. 

ACCUMULATION. 

1.  A  testator  devised  estates  to 
trustees  for  niuetj  nine  years,  upon 
trust,  during  twenty-one  years,  and 
so  much  longer  during  the  life  of  his 
only  son  as  there  should  be  in  exist- 
ence any  younger  children  or  child  of 
his  son,  to  raise  2000^.  per  annum, 
and  to  invest  and  accumulate  this  an- 
nual sum,  and  stand  possessed  of  it 
and  the  accumulations,  upon  certain 
trusts  thereby  declared,  being  trusts 
for  the  son's  younger  children ;  and, 
subject  to  the  term,  the  estates  were 
devised  to  the  use  of  the  son  for  life, 
with  remainder  to  the  use  of  his  first 
and  other  sons  successively  in  tail, 

VOL.  III.  F 


with  remainders  over : — ffdd,  that  the 
trusts  for  accumulation  were  valid, 
being  a  provision  for  raising  portions 
within  the  exception  intheThellusson 
Act.  Beech  v.  Lord  SL  Vincent,  678 
2.  A  testator  devised  estates,  on 
trust,  to  pay  the  rents  to  a  tenant  for 
life;  aud  after  her  death,  on  trust,  to 
accumulate  the  same  for  twenty-one 
years  from  the  death  of  the  tenant  for 
life,  and,  at  the  end  of  that  period,  to 
divide  the  accumulations  among  de- 
fined classes  of  objects,  and  with  limit- 
ations in  remainder  after  the  expir- 
ation of  the  twenty-one  years,  but  no 
residuary  devise : — ffeld,  that  the  time 
of  distribution  was  not  accelerated  by 
the  operation  of  the  Thellusson  Act; 
but  that  the  rents  accruing  between 
the  end  of  the  legal  period  for  accu- 
mulation and  the  time  of  distribution 
belonged  to  the  heir-at-law  of  the  tes- 
tator.    Nettleton  v.  Stephenson,    366 

ACTION. 
See  Dismissal. 

ACT  OF  BANKRUPTCY. 

1.  A  declaration  of  insolvency  fol- 
lowed by  a  fiat  within  two  months, 
F  F  D.  G.  & 
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AMENDING. 


It^dd  to  be  an  act  of  bankruptcy  suffi- 
cient  to  support  another  fiat  issued 
after  that  period,  on  the  annulling  of 
the  former  fiat.    Ex  parte  Hunty  572 

2.  A  fiat  was  sued  out,  founded  on 
an  omission  to  pay  or  secure  a  debt 
according  to  the  1  i  2  Vict.  c.  1 10,  s. 
8,  which  enacts,  that  such  omission 
shall  constitute  an  act  of  bankruptcy, 
provided  a  fiat  shall  issue  within  two 
months  after  the  default.  The  fiat 
was  not  sued  out  by  the  creditor  who 
made  the  affidavit  of  debt,  and  was 
afterwards  annulled  for  want  of  prose- 
cution. A  second  fiat  then  issued  af- 
ter the  expiration  of  the  two  months : 
Heldf  that  the  failure  to  pay,  <fec.,  con- 
stituted a  sufficient  act  of  bankruptcy 
to  support  the  second  fiat.  Ex  parte 
Parker,  575 

3.  A  trader,  on  a  dissolution  of 
partnership,  left  at  the  place  of  busi- 
ness a  direction  that  letters  were  to 
be  addressed  to  him  at  a  particular 
post-office,  at  a  shop.  The  continuing 
partner  afterwards  instructed  a  soli- 
citor to  call  a  meeting  of  creditors ; 
and  the  solicitor  notified  this  to  the 
retired  partner,  who  neither  sanction- 
ed the  meeting  nor  attended  it: — 
Held,  that  neither  of  these  omissions 
constituted  ai^  act  of  bankruptcy.  Ex 
parte  Addiaoni'  580 


ADMINISTRATION. 

An  intestate  had  stock  in  the  fimds 
to  a  very  large  amount.  No  next  of 
kin  appeared  to  claim  administration, 
which  was  taken  out  by  the  solicitor 
to  the  Treasury.  The  administrator, 
after  several  years  had  elapsed  with- 
out any  claim  being  substantiated, 
sold  out  the  fund,  and  paid  the  pro- 
ceeds into  the  Treasury.  Afterwaids, 
the  next  of  kin  appeared  and  substan- 
tiated their  title  in  a  suit  in  Chancery : 
— Ileldy  that  the  administrator,  on 
paying  over  to  them  the  proceeds  of 
the  stock,  must  also  pay  interest  at 


41.  per  cent,  from  the  time  when  the 
stock  was  sold  out.     Turner  v.  Maule, 

497 
See  Electiok,  2. 
Exoneration. 


AFFIDAVIT. 

1.  Where  a  petition,  and  the  affi- 
davits in  support  of  it,  had  been 
wrongly  intitled,  and  the  petition  had 
been  amended  under  an  order,  the 
Court  allowed  the  affidavits  to  be 
taken  off  the  file  to  be  amended.  Ex 
parte  Burton,  578 

2.  The  circumstance  of  the  affidavit 
in  support  of  a  petition  for  adjudica- 
tion being  sworn  before  a  Master  Ex- 
traordinary in  Chancery,  who  was  the 
solicitor  of  the  petitioning  creditor, — 
held  not  sufficient  ground  for  annul- 
ing  the  adjudicatioi^  Ex  parte  Cold- 
weU,  664 

AGENT. 

See  Contributory,  32, 
WiNDiNQ-up  Acts,  27, 


AGREEMENT. 
See  Speoifio  Perforhancis. 

ALLOTTEE 

See  Contributory,  1,  2,  3,  4. 
Winding-up  Acts,  1. 


AMENDING. 

A  petition  of  one  of  the  bankrupts 
to  annul  the  fiat  was  wrongly  intitled : 
— Held,  that  the  Court  might,  afW 
the  expiration  of  twenty-one  dajra 
fipom  the  insertion  of  the  advertise- 
ment, permit  the  title  to  be  amendecl, 
and  the  petition  to  be  served  on  the 
other  bankrupt;  and  that  these  steps 
did  not  render  the  amended  petiti<Mi 
a  newprooeeding,  so  aa  to  be  precluded 


ANNULLING  FIAT. 
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by  the  lapse  of  the  twenty-one  days. 
Ex  parte  Lord,  607 

ANNUITY. 

L  Leaseholds  were  bequeathed  up- 
on trust,  out  of  the  rents  and  profits 
to  pay  an  annuity  of  52/.,  for  the  life 
of  the  annuitant,  and,  "subject  and 
without  prejudice  to  the  annuity," 
were  bequeathed  upon  other  trusts, 
but  without  any  trust  for  sale.  They 
were  purchased  by  a  Railway  Com- 
pany under  the  provisions  of  the 
Lands  Glauses  Consolidation  Act,  and 
the  proceeds  paid  into  Court ;  but  the 
income  was  insufficient  to  keep  down 
the  annuity: — Hdd,  that  portions  of 
the  corpus  ought  to  be  sold  from  time 
tp  time  to  satisfy  the  growing  pay- 
ments.    Expa/rte  Wilkinson,        633 

2.  Documents  of  title  were  depo- 
sited, with  a  written  memorandum 
expressing  that  they  were  deposited 
to  secure  an  annuity,  also  secured  by 
bond.  The  bond  was  enrolled  but 
not  the  memorandum.  The  Court 
declined  to  direct  a  sale  of  tlie  pro- 
perty comprised  in  the  security.  Ex 
parte  Miller,  553 

ANNULLING  FIAT. 

1.  The  circumstance  of  a  person 
against  whom  a  fiat  has  issued  being 
abroad,  does  not  justify  a  special  pe- 
tition to  annul  for  want  of  prosecu- 
tion, as  an  ex  parte  application  may 
be  made  to  dispense  with  his  signa- 
ture.    Ex  parte  Ward,  579 

2.  QtuBre,  whether  an  application 
to  annul  a  fiat  for  equitable  invalidity 
should  not  be  made  to  the  Commis- 
sioner in  the  first  instance  1  Ex  parte 
Bri&rly,  646 

3.  Petition  of  a  petitioning  credi- 
tor to  annul  the  fiat,  on  the  ground 
that  his  debt  had  been  miscalculated, 
and  was  insufficient  to  support  the 
fiat^  dismissed  with  costs,  the  bank- 


rupt  opposing,  and  the  assignees  not 
consenting  to  it.     Ex  parte  LeoTuvrd, 

624 
See  Affidavit,  2. 
Amending 

COSTS^  4. 

APPEAL. 

See  Contributory,  31. 
Protbctioit. 

APPEARANCE. 
See  iNJUNGrriON,  5. 

APPORTIONMENT, 
See  Pow£B,  1. 

ARBITRATION. 
See  Award. 

ARRANGING  DEBTOR 

1.  Upon  the  hearing  of  a  petition 
of  an  arranging  debtor  to  a  Court  of 
Bankruptcy  for  a  certificate,  that  a 
deed  of  arrangement  has  been  duly 
signed  by  the  requisite  majority  of 
creditors,  the  Court  ought  to  permit 
relevant  questions  to  be  put  to  the 
debtor  by  any  creditor;  and  where 
the  Court  had  declined  to  give  this 
permission,  the  certificate  was  dis- 
charged upon  appeal.  Ex.  parte  MoT" 
timer,  649 

2.  An  arranging  debtor  made  the 
statutory  affidavit,  that  he  had  aissets 
ready  to  be  produced,  to  the  amount 
of  200/.  On  being  examined,  the 
only  account  he  could  give  of  those 
assets  shewed,  that  he  had  some  pro- 
perty abroad,  and  certain  rights  in 
reversionary  property  in  this  coimtry, 
but  which  did  not  seem  capable  of 
realisation : — Held,  to  be  shewn  that 
the  affidavit  was  wilfully  untrue^  and 
that  the  Commissioner  had  properly 
adjudicated  the  arranging  debtor  a 
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AWA.RD. 


BENEFICE. 


bankrupt,  although  no  creditor  had 
intervened.     Ex  parte  EduxvrcU^  625 

ASSETS. 

See  Executor, 
exoxebatiok. 
Goodwill. 

ASSIGNEES. 

See  CBRTIFICATEy  2 

Contributory,  5,  6. 
Official  Assignee. 
Solicitor. 
WiNDiNO-up  Acts,  25. 

ATTESTATION. 
See  Will,  1. 

AWARD. 

An  award  was  made  upon  a  sub- 
mission not  under  the  stat.  of  Will.  3, 
between  two  parties  in  difference, 
on  which  one  of  the  parties  obtained 
judgment  against  the  other  party  in 
an  action  at  law.  The  unsuccessful 
party  filed  a  bill  against  the  successful 
party  and  the  arbitrator,  to  set  aside 
the  award.  Ueldf  that,  whether  the 
award  was  or  was  not  impeachable 
on  equitable  grounds,  yet,  inasmuch 
as  there  was  no  evidence  to  raise  sus- 
picion that  the  arbitrator  had  acted 
corruptly,  partially,  or  unfairly,  he 
ought  not  to  have  been  made  a  party 
to  the  suit;  and  the  bill  was  dis- 
missed as  against  him  with  costs,  be- 
fore the  Court  had  come  to  any 
opinion  for  or  against  his  award. 

Under  a  submission,  not  made 
under  the  stat.  of  Will.  3,  the  parties 
in  difference  and  their  arbitrators, 
who  had  not  agreed,  met  before  the 
umpire ;  one  of  the  parties  in  differ- 
ence then  left,  having  authorised  his 
arbitrator  to  act  for  him  in  the  con- 
duct of  the  proceedings  before  the  um- 
pire, and  the  hearing  finally  terminat- 


ed, except  that  it  was  agreed  that  one 
of  the  parties  in  difference  should,  on 
the  following  day,  go  alone  to  the 
umpire,  and  produce  a  voucher  for 
certain  charges ;  which  that  party  ac- 
cordingly did;  the  umpire  made  his 
award  for  a  certain  sum  which  the  lat« 
ter  party  recovered  in  an  action  at  law 
against  the  other  party,  thus  estab- 
lishing the  legal  validity  of  the  award. 
Upon  a  bill  by  the  defendant  at  law, 
to  restrain  the  action,  and  to  set 
aside  the  award : — Held,  that  the  ar- 
bitrator of  the  plaintiff  in  equity  had 
been  sufficiently  constituted  to  act 
in  the  umpirage  for  him;  and  that 
he  had  power  to,  and  did  sufficiently, 
waive  all  objection  to  the  irregularity; 
and  the  award  being  valid  in  law  was 
not  set  aside.     HamiUan  v.  Bankin, 

782 

BANKING  COMPANY. 
See  Contributory,  U,  22,  30,  31. 


BANKRUPT. 

See  Akendinq. 

Annullinq  Fiat. 
Arranging  Debtor. 
Certificate,  1,  2. 
Contributory,  5,  6. 
Protection. 
Trustee,  5. 
WiNDDfo-up  Acts>  25, 

BANKRUPTCY. 
See  Act  op  Bankruptcy. 

BARON  AND  FEMK 
See  Husband  and  Wife. 

BENEFICR 

A  rector,  who  was  also  the  patron 
of  a  living,  gave  warrants  of  attorney 
to  various  creditors^  who  had  mort- 


BOND. 


CHARGR 
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gages  on  the  advowson,  subject  to 
an  agreement  that  the  judgment  to 
be  entered  up  by  the  first  mortgagee 
should  have  priority  over  the  rest, 
whenever  execution  should  be  issued : 
^-Heldy  that  the  agreement  pointed 
80  particularly  to  making  the  judg- 
ments charges  on  the  living,  that  the 
Court  could  not  give  effect  to  it  by 
granting  an  injunction  and  a  receiver. 
L(mg  V.  St&rie,  308 

BILL. 

See  Dismissal. 
Pleading. 

BILL  OF  EXCHANGR 

A  bill  of  exchange  thus  drawn — 
•'  Pay  C.  <fe  Co.  7500/.  value  of  same, 
which  place  against  coffee  per  Vigi- 
lant:"— Hdd,  not  sufficient  to  give 
A  lien  on  the  coffee  for  the  amount 
of  the  bill.  Ex  parte  Carruthera,  Re 
Higginson,  570 

See  Vendor  and  Pubchaseb,  6. 


BOND. 

A  partner  in  a  bank  gave  a  bond 
to  his  sister  in  performance,  as  it 
was  alleged,  of  a  promise  voluntarily 
made  to  their  father  on  his  death- 
bed. The  sister  died,  having  si)ecifi- 
cally  bequeathed  the  sum  secured  by 
the  Dond.  The  bankrupt  gave  the 
legatees  fresh  bonds  for  sums  amount- 
ing together  to  the  sum  secured  by 
the  original  bond,  in  consideration 
of  the  delivery  up  of  that  instru- 
ment. Six  years  afterwards,  the 
partners  in  the  bank,  including  the 
obligor,  became  bankrupt;  and  it 
appeared,  that,  at  the  times  of  both 
the  transactions,  the  firm  must  have 
been  insolvent;  and  that  the  obligor 
must  have  then  known  or  suspected 
this  to  be  the  case;  but  that  the 
transactions  were  entered  into  fiurly, 


and  without  reference  to  this  circum- 
stance. There  was  no  evidence,  how* 
ever,  of  any  notice  or  suspicion  on 
the  part  of  the  obligees : — Held,  that 
they  were  entitled  to  prove  upon  the 
bonds.  £x  parte  Hookins,  Re  Gun- 
dry,  549 

See  Injunction,  3. 
Tradeb  Debtos. 

BONUS. 
See  Infant,  2. 

BUILDEB. 
See  Trading. 

BUILDING  SOCIETY. 
See  Parties,  3. 

CALL. 

See  Proof,  L 
Share. 

CERTIFICATR 

1.  An  attorney  employed  to  re- 
ceive money  and  pay  it  to  the  cUenVs 
account,  paid  it  to  his  own ;  and,  on 
the  client  bringing  an  action,  vexa- 
tiously  defended  it,  and  filed  a  bill 
(which  was  dismissed)  to  restrain  exe- 
cution. He  was  afterwards  found 
bankrupt  as  a  sciivener: — Held,  that 
the  conduct  of  the  bankrupt  was  not 
conduct  as  a  scrivener,  so  as  to  be  ca- 
pable of  being  regarded  in  reference 
to  the  allowance  of  his  certificate. 
Ex  parte  Spicer,  601 

2.  Assignees  may  oppose  the  oer* 
tificate  without  giving  notice.  Ex 
parte  Wells,  Re  Wells,  645 

See  Arranging  Debtor,  1. 
Surrender. 

CHARGE. 

See  Evidence,  2. 

Vendor  and  Purchaser,  5. 
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COMMITTER 


CONTRIBUTORY. 


CHARITY. 

A  testatrix  gave  a  legacy  to  trus- 
tees, upon  trust,  to  apply  the  income 
to  the  providing  each  of  the  poor  in- 
mates of  a  Poor-law  Union  Work- 
house, above  the  age  of  sixty  years, 
with  one  pint  of  porter,  more  or  less,  ac- 
cording to  the  number.  Upon  an  in- 
formation by  the  Attorney-General, 
the  executors  and  parties  beneficially 
interested,  including  infants,  not  op- 
posing, the  Court  ordered  that  the  in- 
come should  be  paid  to  the  vicar  of 
the  parish  constituting  the  Union,  to 
be  applied  by  him  according  to  the 
will  iu  a  manner  consistent  with  the 
Poor  Law  Amendment  Act  and  the 
orders  of  the  Poor  Law  Commission- 
era.     Attorney-General  v.  VirU,    704 

See  Mortmain  Act. 

CHEQUE. 

Were  a  suit  was  instituted  for  the 
deliveryupof  a  cheque,  given  as  part  of 
the  consideration  for  a  purchase,  which 
was  alleged  to  have  been  rescinded, 
and  it  appeared  that  the  cheque  was 
post-dated  and  not  stamped,  the  Court, 
on  that  ground,  refused  to  interfere. 
Cwrrington  v.  PeU^  612 

CLERK. 

Where  a  clerk  assisted  his  master 
in  perfecting  an  invention,  for  which 
a  patent  had  been  obtained,  upon  an 
agreement  to  be  paid  out  of  the  pro- 
fits, but  which  agreement  had  no  re- 
ference to  his  duties  as  clerk :  Held^ 
that  he  was  not  precluded  from  prov- 
ing for  his  remuneration  as  a  clerk, 
or  from  receiving  three  months'  salary 
in  full  Ex  parte  Ilickin,  Re  George 
£Utn8,  6G2 

CODICIL. 

See  Will,  8. 

COMMITTER 
See  Lunatic. 


COMMITTEE-MAN. 
See  Wdtdino-up  Acts,  1,  4. 

CO^IMITMENT. 

See  Contributoby,  17,  18, 19,20,21. 
Winding-up  Acts,  24. 

CONFLICT  OF  LAW. 
See  WiNDiNQ-up  AcTTS,  9. 

CONSTRUCTION. 
See  Power,  2, 

SmTLEMSNT,  2, 

Will. 

CONTINGENT  DEBT. 
See  Proof,  2,  3. 

CONTRIBUTORY. 

Allottee, 

1.  A  publisher,  furnishing  a  provi- 
sionally registered  Company  with 
goods,  agreed  with  the  chairman  to  be 
paid  in  shares,  but  so  that  heshould  in- 
cur no  personal  liability.  Scrip  certi- 
ficates were  sent  to  him  accordingly; 
and  the  Company  was  afterwards  com- 
pletely registered.  He  sold  the  shares. 
On  being  required  to  sign  the  deed,  he 
refused  to  do  so,  and  took  no  further 
])art  in  the  affidrs  of  the  Company : — 
Heldf  that  he  was  properly  excluded 
from  the  list  of  contributories.    Wood- 

fMa  case,  He  Universal  Salvage  Com- 
pany, 63 

2.  An  application  for  shares  in  a 
provisionally  registered  projected 
Company  was  made  on  Oct.  20th, 
1845.  No  answer  was  returned  till 
Dec.  Idth,  when  a  letter  of  allotment 
was  sent  to  the  applicant,  who  took 
no  notice  of  it.  The  circumstances  of 
the  projected  Company  had  consider- 
ably changed  in  the  interval.  On  an 
appeal  fix)m  the  decision  of  the  Mas- 
ter, placing  the  applicant  on  the  list 
of  contributories,  an  issue  was  di- 
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rected,  to  try  whether  the  allotment 
was  made  boiiA  fide;  and  a  verdict 
having  been  found  in  the  negative, 
the  applicant's  name  was  removed 
from  the  list. 

SembU,  that  the  circumstance  of 
some  persons  being  advertised  as 
provisional  directors  without  their 
consent,  is  not  sufficient  ground  (no 
fraudulent  intent  being  proved)  for 
removing  from  the  list  of  contributo- 
ries  an  allottee  who  was  induced  hy 
the  advertisement  to  apply  for  shares. 
Mathew's  case,  Be  Direct  Exeter,  Ply- 
numtK  and  Devanport  Railway  Com- 
^ny,  ^^^ 

3.  An  allottee,  who  had  paid  his 
deposit  on  shares  in  a  Company  which 
was  afterwards  completely  registered, 
claimed  to  be  excluded  from  the  list 
of  contributories,  \mder  the  Joint- 
Stock  Companies  Winding-up  Act, 
1848,  on  the  ground  that  a  condition 
expressed  on  the  scrip  certificate,  that 
the  capital  should  be  10,000^.  in  4000 
shares,  had  not  been  fulfilled,  andthat 
2600  shares  only  had  been  subscribed 
for: — Held,  that  this  was  not  suffi- 
cient ground  for  his  exclusion. 

On  an  appeal  from  the  Master  as  to 
the  insertion  of  a  name  on  the  list  of 
contributories,  it  must  be  assumed 
that  the  Company  is  within  the  Wind- 
ing-up Act. 

The  proi)er  mode  of  disputing  that 
proposition  is  by  an  application  to  dis- 
charge the  order  for  winding  up  the 
Company.  Sharpus'a  case,  Re  Uni- 
versal Salvage  Company,  49 

4.  It  is  not  sufficient  ground  for 
excluding  an  allottee  from  the  list  of 
contributories  to  a  provisionally  regis- 
tered Railway  Company,  that  the  pro- 
spectus of  the  Company  contained  in- 
correct and  fraudulent  statements,  in 
reliance  on  which  he  applied  for  shares, 
or  that  the  project  was  never  carried 
into  effect,  unless  it  appear  that  the 
only  other  persons  interested  in  the 
Company  were  the  persons  who  made 
the  fraudulent  statements  Fariv/ry'a 


case.    Re  Direct  London  tmd  Uxeter 
Railway  Company,  43 

Assignee, 

5.  The  official  assignee  of  a  bank- 
rupt shareholder  of  a  Company  paid, 
out  of  the  bankrupt's  estate,  calls  be- 
coming due  on  the  shares  after  the 
bankruptcy;  and  the  creditors'  assig- 
nees, in  the  usual  course  of  business, 
signed  memoranda  vouching  the  ac- 
curacy of  the  official  assignee's  ac- 
coimts,  containing  entries  of  the  pay- 
ments of  the  calls: — Held,  that  the 
surviving  creditors'  assignee  had  not 
thereby  rendered  himself  liable  to  be 
placed  on  the  list  of  contributories  in 
his  own  right  as  member  by  survivor- 
ship. Stone's  case.  Re  German  Mi- 
ning  Company,  220 

6.  The  deed  of  settlement  of  a 
Company  provided,  that,  in  the  event 
of  the  bankruptcy  of  a  shareholder, 
his  assignees  should  not  be  entitled  to 
hold  his  shares  without  giving  notice. 
It  also  enabled  the  directors,  in  the 
same  event,  to  declare  the  shares  for- 
feited, and  provided,that,in  the  mean- 
time, the  bankrupt's  estate  should  be 
liable,  so  for  as  the  law  would  allow, 
to  the  payment  of  calls.  On  winding 
up  the  Company  under  the  Joint- 
stock  Companies  Winding-up  Act, 
1848: — Udd,  that  the  names  of  the 
assignees  of  a  bankrupt  shareholder 
were  properly  inserted  in  the  list  of 
"contributories"  in  their  character 
of  assignees.  Kuper's  Assignees*  case, 
Re  KoUm^n/r^s  Railway  Locomotive 
and  Carriage  Improvement  Compaaiy, 

113 
Depositee. 

7.  Shares  were  deposited  by  the  al- 
lottees with  creditors  as  security,  and 
having  been  called  in  were  exchanged 
by  the  creditors  for  others  in  their 
own  names.  The  fact,  that  they  held 
the  shares  as  security  only,  was  known 
to  the  directors  of  the  Company.  Up- 
on the  Company  being  wound  up : — 
Hdd,  that  the  creditors  had  been  pro- 
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perly  placed  in  the  liat  of  contributo- 
ries  in  respect  of  the  shares.  Price 
and  BrowiCa  cflwe,  Re  Patent  Elas- 
tic Pavement  aiid  KampttUic<m  Com- 
party,  UG 

Devisee, 

8.  A  shareholder  in  a  Joint-stock 
Company  bequeathed  his  personal  es- 
tate to  his  wife  for  life,  and,  after  her 
death,  to  his  daughter  absolutely,  (sub- 
ject to  certain  payments;)  and  he  ap- 
pointed his  wife  and  daughter  his 
executrixes,  and  devised  to  them  real 
estate. 

The  widow  received  dividends  on 
the  shares,  and  died ;  and  afterwards, 
on  the  Company  being  wound  up  un- 
der the  Winding-up  Acts,  the  daughter 
and  her  husband  were  placed  on  the 
list  of  contributories,  in  right  of  the 
daughter  as  executrix  of  her  fether : — 
Heldy  First,  that  a  call  was  proj>erly 
made  upon  the  daughter  and  her  hus- 
band, payable  out  of  the  testator's  per- 
sonal assets,  whether  the  conduct  of 
the  executrixes,  in  suffering  their  tes- 
tator^s  assets  to  remain  in  the  Com- 
pany was  a  breach  of  trust  or  not. 

Secondly,  on  it  appearing  that  the 
personal  a&sets  had  been  fully  admi- 
nistered— Hddy  that  she  and  her  hus- 
band could  not  be  put  on  the  list  in 
respect  of  her  being  devisee.  Case  of 
ffanufr's  Executors,  Re  St.  George's 
Steam  Packet  Company,  279 

But  see  S.  CI,  on  appeal,  2  D.  M.  & 

Eocecutor, 

9.  The  executrix  of  a  deceased 
shareholder  in  a  Joint-stock  Bankiug 
Company  received  dividends  on  shares 
vested  in  him,  from  his  death  in  1842 
till  1846,  when  the  affairs  of  the  Com- 
pany became  embarrased;  but  she  was 
not  required  by  the  directors  to  exe- 
cute the  deed  of  settlement  according 
to  the  provisions  of  that  document, 
nor  did  she  execute  it:— Held,  First, 
that,  as  she  participated  in  the  profits, 
it  waa  unreasonable  to  attribute  to 
her  and  the  directors  an  intention  that 


she  was  not  to  be  liable  to  contribute 
to  the  losses  in  some  manner. 

Secondly,  That  the  receipt  of  the 
dividends  was  sufficient  evidence  that 
she  had  contracted  with  the  directors 
to  be  a  contributory. 

Thirdly,  That  the  directors  were 
competent  to  make  such  contract.  Sed 
qucere  whether  she  should  be  a  con- 
tributory personally  or  as  executrix. 
Govihwaite^s  case,  Re  North  of  Eng- 
land Joint-stock  Ranking  Co.,      258 

Forfeiture, 
10.  The  deed  of  settlement  of  a 
Company  purported  to  be  made  be- 
tween persons  referred  to  and  de- 
scribed ajs  being  named  in  a  schedule, 
of  the  first  })art;  and  persons  named 
and  described,  of  the  second  and 
third  parts.  There  was  no  schedule 
to  the  deed,  which,  however,  was  exe- 
cuted by  numerous  persons  besides 
those  of  the  second  and  third  parts. 
One  of  the  clauses  authorised  the  di- 
rectors to  declare  forfeited  the  shares 
of  any  party  to  the  deed  who  did  not 
execute  it;  and  another  clause  direct- 
ed, that,  on  a  transfer,  the  transfeiree 
should  take  on  himself  the  antecedent 
liability  of  the  tranferror.  An  allot- 
tee of  shares  paid  his  deposit  and  some 
calls,  but  did  not  execute  the  deed. 
The  directors  declared  his  shares  for- 
feited, and  carried  them  to  the  Com- 
pany's share  account, and  he  submitted 
to  the  forfeiture.  On  the  affairs  of  the 
Company  being,  several  years  after- 
wards, wound  up,  under  the  Joint- 
stock  Companies  Winding-up  Acts, 
the  Master  excluded  the  allottee  fix)m 
the  list  of  "contributories,"  holding 
that  he  was  virtually  a  party  to  the 
deed,  so  as  to  enable  the  directors  to 
forfeit  his  shares  under  its  provi-ions; 
and  that  the  forfeiture  relieved  him 
from  the  responsibility  in  respect  of 
losses  accruing  before  it  was  declared. 
The  Court,  on  api)eal,  affirmed  the 
decision.  ReresforcTs  case.  Re  KoU- 
manns  Locomotive  and  Carriage  Im- 
provement Co.  175 
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Husband  <md  Wife. 

11.  The  deed  of  settlement  of  a 
Company  prescribed  certain  prelimi- 
naries, which  were  to  be  obseiTed  for 
the  purpose  of  making  the  husband 
of  a  female  shareholder  a  proprietor  in 
the  Company: — Hdd,ihsX  a  husband, 
who  had  not  complied  with  these  re- 
quirements, was  liable  in  respect  of 
losses  incurred  during  the  coverture, 
but  not  liable  in  respect  of  any  in- 
curred before  the  inception  or  after 
the  determination  of  the  coverture, 
notwithstanding  expressions  used  by 
him,  in  corresponding  with  the  secre- 
tary of  the  Company,  alluding  to  the 
shares  as  his.     KluMs  case^  Re  The 
Vale  of  Neath  Brewery  Company ,  210 
12.  The  deed  of  settlement  of  abank- 
ing  Company  provided,  that  no  shares 
should  be  transferred  while  any  call 
directed  to  be  paid  remained  due  on 
them ;  and  that  any  transfer  contrary 
to  the  deed  should  have  no  validity 
either  at  law  or  in  equit  y.    A  legatee 
of  shares,  on  which  a  caU  was  due, 
took  a  transfer  of  them  from  the  exe- 
cutors by  a  deed,  to  which  an  officer 
of  the  Company  was  a  party.     The 
legatee  applied  for  dividends  on  the 
shares;  but  the  officer  of  the  Compa- 
ny refiised  payment  until  the  call  was 
paid  up.     The  legatee  never  paid  the 
call.     She  afterwards  married,  and 
neither  she  nor  her  husband  ever 
paid  or  received  anything  on  account 
of  the  shares,  nor  did  anything  fur- 
ther in  respect  of  them.     On  die  af- 
fairs of  the  Company  being  wound 
up  nine  years  afterwards : — Held,  that 
the  husband  was  properly  placed  on 
the  list  of  contributories;  but  it  was 
referred  back  to  the  Master  to  con- 
sider whether  his  name  ought  to  be 
inserted  without  that   of  his  wife. 
Sadler's  case,  Re  North  of  England 
Joint-stock  Banking  Company ,       36 
13.  By  the  deed  of  settlement  of 
a  Company  the  husbands  of  female 
shareholders  might  become  proprie- 
tors, with  the  approbation  of  the  di- 


rectors But  husbands,  who  did  not 
apply  for  or  obtain  such  approbation, 
were  within  six  months  after  their 
marriage  to  sell  their  wives*  shares, 
and,  on  refusal  or  neglect  so  to  do, 
were  to  forfeit  the  shares  for  the  be- 
nefit of  the  Company.  The  deed  also 
provided,  that,  if  the  husband  of  a 
female  proprietor  did  not  obtain  the 
approbation  of  the  directors  to  be  ad- 
mitted a  proprietor,  the  directors 
might,  and  were  required  on  the  ap- 
plication of  the  husband  to,  purchase 
for  the  Company  the  shares  Irom  him, 
at  the  market  price,  or  such  price  as 
they  should  consider  reasonable.  The 
husband  of  a  female  shareholder  at- 
tended a  meeting  and  proposed  re- 
solutions thereat.  He  afterwards  ap- 
plied to  the  directors  to  be  relieved 
from  his  wife's  shares;  and  the  direc- 
tors agreed  to  purchase  them,  on  the 
husband  making  an  advance  to  the 
Company,  and  ^king  debentures  for 
the  price  of  the  shares,  and  for  the 
advance.  The  sale  was  completed  on 
these  terms,  within  six  months  after 
the  marriage : — Held,  that  the  trans- 
action was  valid,  and  that  the  inser- 
tion of  the  husband's  name  on  the 
list  of  contributories  to  the  Company 
was  properly  qualified  by  i*estiicting 
his  liability  to  a  period  preceding  the 
sale.  While's  case,  Re  Vale  of  Neath 
and  South  Wales  Brewery  Co,  167 
14.  A  female  shareholder  in  a  Joint- 
stock  Bank  married,  and  her  husband 
received  dividends  on  her  shares, 
signing  the  dividend  warrants  per 
procuration  of  his  wife : — Held,  that 
he  was  not  entitled  to  be  removed 
from  the  list  of  contributories  under 
the  Joint-stock  Companies  Winding- 
Act,  1848,  although  he  had  not  ful- 
filled the  conditions  prescribed  by  the 
deed  of  settlement,  for  the  purpose  of 
entitling  the  husband  of  a  female 
shareholder  to  become  a  member  of 
the  Company.  Burlingson's  case.  Re 
North  of  England  Joint- stock  Baulk- 
ing Company,  18 
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15.  By  the  rules  of  a  Steam  Pack- 
et Company,  shareholders  were  en- 
titled to  a  free  passage  by  the  Com- 
pany's vessels ;  and  there  were  some 
provisions  in  the  deed  of  settlement 
for  the  event  of  infants  being  share- 
holders. A  shareholder  in  the  Com- 
pany transferred  shares  to  a  son,  who 
was  not  of  age: — Hdd^  that  entries 
in  the  Company's  books,  on  the  oc- 
casion of  the  son  obtaining  tickets  as 
a  proprietor,  for  a  free  passage,  de- 
scribing him  as  Master,  did  not  affect 
the  Company  with  notice  of  his  mi- 
nority, so  as  to  discharge  the  fetthcr  in 
respect  of  the  transferred  shares;  but 
that,  on  winding  up  the  Company, 
the  father's  name  was  properly  placed 
on  the  list  of  contributories  in  respect 
of  the  shares.  LitchfielcTs  case,  lie 
St.  George's  Steam  Packet  Company, 

141 

Preference  Shares. 

16.  A  subscriber  for  shares  in  a 
Company,  on  terms  of  receiving  8/. 
per  cent,  on  his  subscribed  capital  in 
lieu  of  profits,  having  received  a  divi- 
dend on  that  footing,  cannot  effect- 
ually resist  being  placed  on  the  list 
of  "  contributories"  under  the  Joint- 
stock  Companies  Winding-up  Act, 
1848,  on  the  ground  that  the  deed  of 
settlement  did  not  authorise  the  is- 
sue of  such  preference  shares.  Hitch- 
cock's case,  Re  Vale  of  Neath  ar^  South 
Wales  Brewery  Compaaiy,  92 

Provisional  Committee-man. 

17.  A  person  who,  being  applied 
to  to  become  a  member  of  a  provi- 
sional committee  of  a  provisionally 
registered  Railway  Company,  con- 
sented by  a  letter  with  a  postscript, 
to  the  effect  that  the  acceptance  must 
be  taken  subject  to  his  approval  of 
the  plans,  and  that  he  should  be  held 
free  from  all  liability.  He  afterwards 
attended  a  meeting,  at  which  the 


managing  committee  was  appointed : 
— Ildd,  that  the  qualification  con- 
tained in  the  postscript  was  an  inte- 
gral part  of  the  acceptance;  and  that 
he  was  not  liable  to  be  placed  on  the 
list  of  contributoriea  Roberts'  case, 
Re  Direct  Exeter,  Plymouth,  and 
Devonport  Railway  Company,       205 

18.  The  appellant  had  attended  a 
meeting  of  the  provisional  commit- 
tee of  a  provisionally  registered  Bail- 
way  Company,  but  took  no  part  in 
its  proceedings,  and  expressly  de- 
sired that  his  name  might  not  be  in- 
serted in  the  books  of  the  Comjjany. 
Afterwards,  upon  threats  of  his  name 
being  given  up  to  the  creditors  of 
the  Com|)any,  in  order  that  he  might 
be  sued  for  its  debt8>  he  paid,  under 
protest,  two  sums  of  15/.  and  50/. 
demanded  from  him,  to  the  credit  of 
the  Company,  as  his  proportion  of 
certain  contributions  required  from 
all  the  membera  of  the  provisional 
committee: — Held,  that  the  appel- 
lant was  not  a  contributory  to  the 
Company  under  the  Winding-up 
Acts. 

It  is  not  of  necessity  to  disbelieve 
or  to  attribute  error  to  an  affidavit^ 
because  the  dei)onent  is  interested, 
and  because  a  witness  not  interested 
deposes  in  a  different  manner;  and 
the  Court,  believing  the  whole  of  the 
affidavit  of  an  interested  deponent^ 
decided  the  case  in  his  favour,  though 
the  testimony  of  a  witness  not  inter- 
ested was  different.  HaJJUs  case.  Re 
Direct  Exeter,  PlymmUh,  and  Devon- 
port  Railway  Company,  214 

19.  B.  was  placed,  at  his  own  re- 
quest, upon  the  list  of  a  provisional 
committee  of  a  Railway  Company, 
which  was  provisionally  registered, 
on  an  assurance  that  he  would  not 
incur  any  responsibility,  nor  be  bound 
to  take  shares.  A  managing  com- 
mittee was  appointed  at  a  meeting 
of  the  provisional  committee^  at 
which  B.  was  not  present.  The 
secretary  subsequently,  in  pursuance 
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of  a  lesolution  of  the  managing  com- 
mittee, offered  shares  to  B.,  which, 
hj  letter,  he  declined  to  take,  re- 
questing that  his  name  might  be 
withdrawn  from  the  provisional  com< 
mittee.  The  committee,  by  resolu- 
tion, agreed  to  comply  with  this  re- 
quest, and  B.*s  name  did  not  subse- 
quently appear  in  the  published  pro- 
spectuses. The  projected  Company 
was  not  formed.  Heavy  liabilities 
were  incurred  by  the  managing  com- 
mittee; and  at  three  meetings  of  the 
provisional  committee  subsequently 
held,  which  were  attended  by  B.,  it 
was  resolved  that  three  contributions!, 
amounting  together  to  115^.,  should 
be  paid  by  each  of  the  provisional 
committee-men.  In  compliance  with 
this  resolution,  B.  made  three  pay- 
ments, amounting  to  1151,  An  or- 
der was  made  for  winding  up  the 
Railway  Company  under  the  Wind- 
ing-up Acts: — 

Mddy  that  even  if  B.  continued  to 
be  a  provisional  committee-man,  he 
was  not  therefore  and  merely  as  such 
a  member  of  the  Company  ordered 
to  be  wound  up ;  and  his  name  was 
removed  from  the  list  of  contributo- 
ries. 

Where  an  abortive  Railway  Com- 
pany has  been  ordered  to  be  wound 
up,  the  provisional  committee  for 
forming  such  Company  is  not  identi- 
cal with  the  Company  itself.  The 
object  of  the  provisional  committee 
was  only  to  procure  the  formation  of 
the  Company;  and  although  the 
members  of  the  provisional  commit- 
tee may  be  liable  to  contribute  inter 
se,  they  are  not,  as  such,  contribu- 
tories  to  the  Company  directed  to  be 
wound  up.  Bedy's  case.  Re  Direct 
JSxeter,  Flymouth,  cmd  Devonport 
Railway  Conipa/ny,  224 

20.  Held,  that  the  circumstance  of 
a  provisional  committee-man  never 
having  attended  a  meeting  of  the 
committee  was  not  sufficient  to  dis- 
tinguish his  case  from  Bealy^s,  to 


which  it  was  in  other  respects  simt> 
lar.  HMa  case,  Re  Direct  Exeter, 
FlymotUhf  offid  Devonport  Railtoay 
Company,  241 

Retiring  Director. 

21.  The  deed  of  settlement  of  a 
Joint-stock  Banking  Company  con- 
tained a  stipulation,  that  in  all  cases 
not  provided  for  by  that  or  any  sup- 
plemental deed  of  settlement,  the  ^- 
rectors  might  act  in  such  manner  aa 
to  promote  the  interests  and  welfare 
of  the  Company: — Held,  that  this 
clause  did  not  enable  the  directors  to 
cancel  the  shares  of  a  retiring  di- 
rector, so  as  to  exempt  him  fr^m 
responsibility ;  but  that,  on  the  Com- 
pany being  wound  up  upwards  of  tea 
years  afler  such  a  cancellation,  the 
retiring  director  was  properly  placed 
upon  the  list  of  contributories.  Stcm^ 
hope's  case,  Re  Borough  of  St  Mary^ 
lebone  Joint-stock  Banking  Company, 

198 

22.  B.  was  one  of  the  projectors 
of  a  banking  Company,  and  con- 
curred in  issuing  a  prospectus  con- 
taining regulations,  one  of  which  wat^ 
that  a  deed  of  settlement  should  be 
prepared.  Several  meetings  of  the 
proposed  directors  took  place,  at 
which  B.  took  the  chair,  and  at 
which  the  terms  of  the  deed  of  set- 
tlement were  discussed;  but,  before 
the  deed  was  executed  by  any  one^ 
disputes  arose  between  B.  and  other 
directors;  and  it  was  agreed  that  the 
former  should  retire  and  cease  to  be 
a  member  of  the  Company.  The 
deed  was  aflerwards  executed,  at 
various  times,  by  other  members, 
and  contained  a  clause  whereby  the 
parties  thereto  ratified  all  acts,  con- 
tracts, deeds,  matters,  and  things,  up 
to  the  time  of  its  execution,  done, 
executed,  and  performed  by  the  di- 
rectors. After  the  execution  of  the 
deed,  the  dissolution  of  partnership 
between  B.  and  the  Company  was 
advertised.     On  the  Company  being 
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wound  up  several  years  afterwards: 
— Ueldf  that  the  ex-chairman  was 
not  properly  included  in  the  list  of 
contributories.  Busk's  case,  JRe  Bo- 
rough of  St.  Marylebone  JoirU-stock 
Banking  Company,  2G7 

23.  Shares  in  a  Joint-stock  Com- 
pany were  transferred  by  the  di- 
rectors to  W.,  a  purchaser,  irregu- 
larly, by  entries  in  the  Company's 
book,  and  not  by  allotment  or  deed, 
as  required  by  the  Company's  deed 
of  settlement.  In  respect  of  this 
transfer  as  a  qualification,  W.  be- 
came a  director.  At  the  expiration 
of  half  a  year,  and  in  October,  1841, 
he  became  desirous  to  retire  from  be- 
ing either  director  or  shareholder; 
and  at  a  meeting  of  the  directors 
with  W.  it  was  agreed  that  the 
shares  should  be  taken  back ;  and  he 
was  repaid  the  value  of  the  shares  by 
a  promissory  note,  signed,  as  for  the 
Company,  by  one  director  in  favour 
of  another,  and  indorsed  to  W.  The 
note  was  ultimately  paid,  but  no 
transfer  was  regularly  made  or  exe- 
cuted; W.  thenceforth  ceased  to  act 
as  director  and  to  be  treated  as  a 
shareholder: — Hdd,  that  the  direc- 
tors had  no  power  to  accept  the 
shares  back  from  W.,  and  that  W. 
could  not  be  presumed  to  be  igno- 
rant that  they  were  without  that 
power;  and  that  his  name  was  pro- 
perly on  the  list  of  contributories. 
QuoBfn,  whether  the  Winding-up 
Acts,  1848  &  1849,  do  not  go  beyond 
devising  modes  of  enforcing  liabilities 
previously  existing,  and  have  not 
created  new  liabilities?  Walter^  Se- 
cond ease,  lie  Vale  of  NeaJth  and 
Sovih  Wales  Brewery  Canvpany,  244 

Tra/nsfer, 

24.  Where,  by  a  deed  of  settle- 
ment of  a  Company,  the  responsibi- 
lity of  transferrors  of  shares  is,  as  be- 
tween them  and  the  Company,  deter- 
mined by  the  transfer,  their  possible 


liability  to  contribute  ivder  se,  in  the 
event  of  demands  of  creditors  being 
enforced  against  any  of  them,  is  not 
sufficient  ground  for  placing  a  trans- 
ferror upon  the  list  of  contributories 
in  a  case  where  no  transferror  is  ac- 
tive in  making  or  supporting  an  ap- 
plication for  that  purpose.  Sutton^s 
case,  Be  Royal  Bank  of  Afistraliet, 

262 
25,  Twenty-seven  shares  in  a  Joint- 
stock  trading  Company  were  assigned 
by  two  shareholders  to  a  purchaser 
in  1842.  Notice  thereof  was  given 
to  the  secretary  in  1843,  and  he 
made  an  entry  of  the  transfers  in 
pencil  in  the  share  ledger  of  the 
Company.  The  Company  was  dis- 
solved in  May,  1847,  and  in  August 
following  the  secretary  perfected  in 
ink  the  entry  which  he  had  so  made 
in  pencil;  but  other  formalities  re- 
quired by  the  Company's  deed  of  set- 
tlement to  render  transfers  of  shares 
valid  were  not  complied  with.  The 
purchaser,  by  letter,  in  1843,  re- 
quested that  the  dividend  on  his 
shares  should  be  paid  to  a  specified 
individual;  and  a  dividend,  which 
was  the  only  dividend  then  payable, 
was  paid  accordingly.  Notices  of 
meetings  and  of  other  proceedings 
usually  sent  to  shareholders  were 
regularly  sent  to  the  purchaser;  and 
in  reply  to  one  of  such  notices  in 
1845,  the  purchaser  wrote  to  the 
secretary  concurring  in  a  proposal 
then  made  to  sell  the  Company's 
place  of  business,  and  therewith  to 
pay  its  liabilitiea  That  letter  was 
recorded  in  the  minutes  of  the  meet- 
ing, at  which  a  resolution  to  the  pro- 
posed effect  was  come  to: — ffdd, 
that  there  was  a  complete  agreement 
on  the  part  of  the  purchaser  to  be- 
come a  shareholder,  and  an  accept- 
ance of  him  as  such  by  persons 
having  the  management  of  the  affiurs 
of  the  Company,  who  were  compe- 
tent to  act  as  they  did;   and  that 
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the  purchaser's  name  was  properly 
placed  upon  the  list  of  contributories. 
GordonCA  case,  Be  Vale  of  Neaih  and 
South  Wales  Brewery  Cafnpant/,  249 

26.  The  deed  of  settlement  of  a 
Joint-stock  Company  provided,  that, 
until  a  deed  of  tranker  of  any  share 
should  be  executed  by  the  vendor 
and  the  purchaser,  and  should  be  de- 
livered to  the  clerk  of  the  Company, 
and  a  memorial  of  it  should  have 
been  made,  the  purchaser  should 
have  no  part  in  the  profits.  A 
father  purchased  shares  for  his  son 
without  the  privity  of  the  latter, 
and  the  vendor  was  permitted  by 
the  Company  to  execute  a  transfer 
to  the  son  in  the  books  of  the  Com- 
pany. The  son's  name  was  there- 
upon registered  as  a  shareholder,  but 
he  never  executed  the  instrument  of 
transfer,  received  any  dividend,  or 
assented  to  the  transaction,  but  al- 
ways repudiated  it  On  the  Com- 
pany being  wound  up  eight  years 
afterwards : — Held,  that  the  estate  of 
the  vendor  was  liable  in  respect  of 
the  shares.  ffenessei/s  Executors^ 
case,  Re  St,  Georges  Steam  Packet 
Company,  191 

27.  In  a  Joint-stock  Company 
fifty  shares  belonging  to  the  Com- 
pany were  transferred  and  accepted 
by  the  transferree,  and  an  entry  of 
the  transaction  was  made  in  the 
share  ledger  of  the  Company.  By 
the  deed  of  settlement  certain  form- 
alities were  to  be  complied  with, 
without  which  it  was  declared  that 
no  transfer  should  have  any  force 
either  at  law  or  in  equity.  These 
formalities  had  been  imiversally  dis- 
regaixied  in  the  transactions  of  the 
Company,  and  were  not  complied 
with  in  this  case : — Held,  that  there 
must  be  taken  to  have  been  a  uni- 
versal consent  to  disregard  the  pro- 
visions of  the  deed  in  this  respect, 
and  that  the  transferree  effectually 
became  a  shai*eholder    as    between 


himself  and  the  shareholders  gene- 
rally. Walters'  case,  Re  Vale  ofNealk 
and  South  Wales  Brewery  Joint^tock 
Company,  149 

28.  Forty  shares,  called  ''new 
shares,"  were  purchased  by  B.'b 
father,  and  were,  by  his  direction, 
transferred  into  the  names  of  A.  and 
B.,  without  their  knowledge.  B., 
after  his  Other's  decease,  and  on  be- 
coming his  executor,  found  the  cer- 
tificates of  the  shares  among  his 
father's  papers,  and,  upon  the  re- 
quest of  the  managing  director  of 
the  Company,  sent  the  certificates  to 
him  to  be  exchanged.  Instead  of 
being  exchanged  they  were  cancelled, 
and  other  shares,  being  old  shares, 
were  transferred,  in  the  Company's 
books,  to  A.  and  B.,  as  upon  a  sale : 
— Held,  that,  as  to  the  forty  shares^ 
B.  was  properly  excluded  from  the 
list  of  contributories,  both  in  his  in- 
dividual character,  and  also  as  re- 
presentative of  his  deceased  father. 
Fim*s  case,  Re  St  Georges  Steam 
Packet  Company,  11 

29.  A  shareholder  in  a  Brewery 
Comjiany  sold  his  shares  to  one  of 
the  directors.  His  solicitor,  through 
whom  the  sale  was  effected,  had  no- 
tice that  the  purchase  was  made  by 
the  director  with  a  view  of  vesting 
the  shares  in  the  Company,  to  whom 
the  director  transferred  them  on  the 
same  day  on  which  they  were  trans- 
ferred to  hiuL  The  deed  of  settle- 
ment did  not  authorise  the  purchase 
on  behalf  of  the  Company: — Hdd^ 
that  the  shareholder  was  properly 
placed  on  the  list  of  oontributories^ 
under  the  Joint-stock  Companies 
Winding-up  Act,  1848,  although 
seven  years  had  elapsed  since  the 
transfer,  and  it  had  remained  un- 
questioned during  the  whole  in- 
interval. 

SemMe,  that  Monday  y.  Guyer  and 

I    Wood  V.  Rouxliffe  are  not  conflicting 

authorities.     Richmond's  Executor^ 
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ecue,   E$  VaU  of  NecUh  and  South 
Wales  Brewery  Company,  96 

30.  The  manager  of  a  Banking 
Company,  in  which  he  held  shai'es,  in- 
duced a  friend  D.,  living  in  the  coun- 
try, to  subscribe  the  Company's  deed 
for  100  shares,  upon  the  understand- 
ing, of  which  a  minute  was  entered 
in  the  Company's  books,  that  all  the 
shares  that  should  not  be  transferred 
by  him  to  other  parties,  should  be 
transferred  for  him  by  the  directors, 
and  that  he  should  receive  nothing, 
nor  incur  any  liability  in  respect  of 
the  shares.  After  disposmg  of  thir- 
ty shares,  the  purchase-money  for 
which  was  paid  to  the  directors,  D., 
in  pursuance  of  the  arrangement, 
transferred  the  remainder  back  to  the 
manager,  byassigningthemtohim  and 
his  successors  in  office.  He  never  re- 
ceived or  paid  an3rthing  in  respect  of 
the  shares,  and,  eight  years  after  the 
last  transaction,  the  affairs  of  the  Com- 
pany were  wound  up  under  the  Joint- 
stock  Companies  Winding-up  Act, 
IS^S i—Hdd,  that  the  effect  of  the 
transaction  was  to  hold  out  D.  as  a 
partner,  to  induce  others  to  become 
members  of  the  Company;  and  that 
he  waa  properly  placed  on  the  list  sus 
a  contributory.  Da/oidsovCs  case,  Be 
Borough  of  St.  Ifarylebone  Baulking 
Company,  21 

31.  Where  a  person  had  entered 
into  an  agreement  for  the  purchase 
of  shares  in  a  Company,  which  had 
been  approved  of  by  the  Company, 
and  a  specific  performance  of  which 
could  have  been  enforced  against 
him,  he  was  held  liable  to  be  placed 
on  the  list  of  "  contributories,"  al- 
though no  complete  or  formal  trans- 
fer of  the  shares,  according  to  the 
deed  of  settlement,  was  made  before 
the  Company  stopped  payment. 

The  7  Geo.  4,  c  46,  s.  13,  di- 
recting escecutions  on  judgments 
against  Banking  Companies  to  issue 
against  actual  members  in  priority 


to  members  at  the  time  of  the  con*- 
tract,  does  not  of  itself^  and  inde- 
pendently of  express  stipulation, 
render  a  member  liable  to  be  placed 
on  the  list  of  "  contributories,"  in 
respect  of  liabilities  incurred  before 
he  became  a  member. 

The  time  when,  for  the  purpose 
of  being  placed  on  the  list,  a  con-^ 
tributory  became  a  member,  is  the 
time  when  he  entered  into  a  binding 
contract  to  take  shares. 

An  appellant  from  a  decision  plac- 
ing him  on  the  list  of  "  contributo- 
ries,"  need  not  bring  before  the  Court 
a  ])erson  who  would  be  liable  if  he 
were  not. 

The  33rd  clause  of  the  Amend- 
ment Act  of  1849,  is  retrospectlTe, 
and  in  effect,  though  not  in  terms^ 
prevents  a  re-hearing  before  a  Vice- 
Chancellor  as  well  as  before  the  Lord 
Chancellor,  after  three  weeks,  al- 
though the  three  weeks  had  expired 
before  the  Act  came  into  operation. 
SandersorCa  case,  Be  North  of  Eng^ 
land  Joint -stock  BamkiThg  Company, 

66 

32.  One  hundred  shares  were  sold  in 
one  parcel  by  a  broker,  for  two  ven- 
dors, of  fifty  shares  each,  in  a  Joint- 
stock  Company.  Five  of  the  shares 
were  trauEferred  by  deed  by  one  of 
the  vendors  to  the  purchaser,  and  the 
purchase-money  of  the  100  shares 
was  paid  to  the  broker.  The  pup- 
chaser  was  accepted  by  the  directors 
as  the  proprietor  of  the  100  shares^ 
and  his  name  was  entered  accordingly 
in  the  Company*s  books : — Hdd,  that 
the  100  shares  formed  the  subject  of 
one  contract;  and  that  the  whole  must 
be  governed  by  the  terms  of  the  deed 
of  transfer  of  the  five  shares. 

Directors  fraudulently  inducing  a 
person  to  become  a  purchaser  of  shares 
in  a  Company  may  be  personally 
liable  to  him ;  but  they  cannot  be  con- 
sidered, as  the  agents  of  the  body  of 
shareholders,  to  commit  a  fraud  of 
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this  kind,  nor  is  sach  a  fraud  a  valid 
objection,  the  purchaser's  name  being 
on  the  list  of  contributories. — Obser- 
vations on  Sandersons  case. — Obser- 
vations on  Morgans  ease.  Dodgsons 
case,  Be  North  of  England  Joint- 
stock  Banking  Company,  85 

33.  The  owner  of  several  shares  in 
a  Steam-packet  Company  transferred 
two  of  them  to  his  son,  by  a  docu- 
ment which  was  not  executed  by  the 
son,  nor  entered  in  the  Company's 
books,  nor  otherwise  perfected  ac- 
cording to  the  provisions  of  the  deed 
of  constitution.  The  son  was  not 
aware  of  the  transfer.  By  a  rule  of 
the  Company,  every  proprietor  was 
always  entitled  to  a  free  passage  by 
the  Company's  vessels,  and  the  son, 
on  several  occasions,  obtained  certi- 
ficates from  the  Company's  office  that 
he  was  a  proprietor,  which  entitled 
him  to  a  free  passage;  and  he  also 
signed  each  certificate,  and  the  Com- 
pany's books,  in  respect  of  these  cer- 
tificates, as  proprietor,  and  obtained 
a  free  passage  accordingly,  but  he  ne- 
ver received  dividends,  nor  did  any 
other  act  as  a  proprietor : — Held,  that 
the  son  was  a  contributory  in  respect 
of  such  two  shares.  Maguire's  case, 
Be  St,  Georges  Steam  Packet  Com- 
pany, 31 

34.  A  widow  who,  as  the  executrix 
and  residuary  legatee  of  her  late  hus- 
band, was  entitled  to  shares  in  a 
Banking  Company,  assigned  them  by 
deed  to  a  trustee,  previously  to  her 
manying  again.  The  trustee  did  not 
fiilfil  the  requisitions  of  the  deed  of 
settlement  with  reference  to  an  as- 
signee of  shares  becoming  a  share- 
holder, but  he  received  the  dividends, 
sometimes  signing  the  receipts  ''for 
the  executors"  of  the  testator,  some- 
times "for  the  trustees  of"  [the  widow 
by  her  widow's  name].  There  was 
an  entry  of  the  assignment  in  the 
books  of  the  Company,  but  it  did  not 
appear  by  whom  notice  of  it  had  been 


given :  — ffM,  that  the  trustee's  name 
was  properly  placed  on  the  list,  but 
that  his  liability  should  be  restricted 
to  the  time  of  the  assignment;  but, 
on  appeal,  the  Lord  Ch(mceUoritio\xght 
that  the  evidence  was  insufficient  to 
fix  the  trustee  with  liability,  and  or- 
dered the  motion  to  stand  over  till 
the  official  manager  had  established 
his  case  in  a  Court  of  law. 

Where  the  liability  is  either  upon 
the  person  placed  on  the  list  or  on  a 
stranger,  it  is  not  necessary  for  the 
official  manager  to  bring  such  stranger 
to  interplead  before  the  Master. 
HalTs  case,  Be  North  oj  England 
Joint-stock  Banking  Company,       80 

See  WuroiKO-up  Acts. 


COPYHOLDS. 
See  Election,  1. 

COSTS. 

1.  A  plaintiff  resident  abroad,  filing 
a  bill  to  restrain  an  action  brought 
against  him  by  the  defendant  in  equity, 
will  not  be  ordered  to  give  security 
for  oost& 

A  defendant's  right  to  call  for  se- 
curity for  costs,  where  the  plaintiff  is 
out  of  the  jurisdiction,  is  not  waived 
or  lost  by  his  demurring  to  the  bill 
before  moving.      Waiteeu  v.  BiUa/m, 

516 

2.  Where  the  general  costs  of  the 
suit  are  given  to  a  party  by  the  decree, 
they  include  the  costs  of  a  special  case 
on  which  the  opinion  of  a  Court  of 
law  was  taken  under  a  direction  in 
the  cause  of  this  Court.  Humphrey 
V.  Grey,  450 

3.  Costs,  charges,  and  expenses  of 
and  incidental  to  the  sales  of  the  real 
estates  of  the  testator  in  the  cause 
were  by  the  decree  ordered  to  be 
taxed  and  paid.  On  making  out 
these  costs,  charges,  and  expenses,  it 
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appeared  that  340^.  had  been  paid  for 
surveying  and  selling  the  estates,  up- 
on which  the  fee  of  taxation  of  31,  per 
cent,  attached.  In  order  to  avoid 
this  fee,  a  motion  was  made,  all  par- 
ties consenting,  to  vaiy  the  order,  bj 
only  directing  the  Taxing  Master  to 
add  to  the  amount  of  the  taxed  costs 
of  the  plaintiffs  any  sums  which  he 
should  find  to  have  been  properly 
paid  by  them  to  any  surveyor  or  other 
person  as  his  charge  for  valuing  or 
otherwise,  in  reference  to  the  salea 
The  Court  varied  the  order  accord- 
ingly.    BeUaa  v.  Ucmmer^  454 

4.  An  order  annulling,  with  costs^ 
a  fiat  issued  against  the  petitioner, 
will  not  be  extended  to  the  costs  oc- 
casioned to  him  by  the  issuing  of  the 
fiat,  other  than  those  of  the  proceed- 
ings under  it.     Ex  parte  Ward,  580 

5.  Where  the  assignor  of  a  legacy 
put  in  a  joint  answer  with  other  le- 
gatees, and  her  assignee  a  separate 
answer: — Held,  that  this  did  not  re- 
lieve the  assigned  fund  from  the  as- 
nignee's  costs;  but  that  the  benefit  of 
the  joinder  of  the  assignor  with  the 
other  legatees  ought  to  go  to  the  gene- 
ral estate.     Heywood  v.  Graz^rook, 

406 
See  Mortgage^  4,  5. 
Partners. 
Pleading,  1. 
Protection. 
Publication. 
Trustee,  5. 
Winding-up  Acts,  9,  13,  15. 

COVENANT, 
See  Proof,  3. 

CREDITOR. 

See  Winding-up  Acts,  23. 

CREDITOR'S  SUIT. 
A  creditor's  suit  against  a  personal 


representative  for  the  administra* 
tion  of  a  testator's  estate  proceeded  to 
replication,  when  a  decree  was  ob- 
tained, in  another  creditor's  suit, 
against  the  same  personal  representa- 
tive for  the  same  object.  After  the 
defendant  had  given  the  plaintiff  in 
the  first  suit  notice  of  the  decree^ 
the  plaiutifT  threatened  to  prooeedj 
and  thereupon  the  defendant^  upon  a 
notice  of  motion,  intitled  only  in  the 
former  cause,  asked  that  the  proceed- 
ings might  be  stayed.  The  Court 
made  an  order  in  both  suits,  granting 
the  injunction,  and  giving  the  re- 
strained plaintiff  liberty  to  tax  his 
costs  of  the  first  suit  and  on  the  mo- 
tion, and  to  go  in  and  prove  his  debt 
and  such  costs  in  the  second  suit,  but 
declined  to  directthat  the  costs  should 
be  paid  out  of  the  first  assets.  Lad- 
broke  V.  Slwmey  2^1 

See  Executor. 

CROSS  BILL. 
See  Pleading,  3. 

CROWN. 

See  Adminisptration. 

CUSTODY  OF  INFANT. 
See  Infant,  3. 

DECREE. 

A  decree,  pronounced  by  the  Maa- 
ter  of  the  Rolls,  had,  upon  appeal 
to  the  House  of  Lords,  been  confirm- 
ed with  some  alterations,  which  the 
judgment  of  the  House  directed  to  be 
made  therein.  Pending  the  appeal, 
the  cause  was  transferred  to  this 
branch  of  the  Court.  Upon  a  mo- 
tion that  the  judgment  might  be 
made  an  order  of  Court,  it  was  ob- 
jected, that  the  decree,  not  having 
been  made  by  a  predecessor  of  the 
Judge  in  this  Court,  it  was  compe- 
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tent  to  the  Lord  Chancellor  alone  to 
make  the  order  asked;  but  the  Court 
made  the  order. 

Form  of  such  order. 

Bj  a  judgment  of  the  House  of 
Lords,  which  was  made  an  order  of  this 
Court,  the  appellant  was  ordered  to 
paj  to  a  respondent  the  costs  of  the 
appeal,  the  amount  to  be  certified  by 
the  clerk-assistant;  he  accordingly 
certified  the  same  at  the  sum  of  704l 
Ids.  lOd.  The  Court  declined,  iipon 
an  ex  parte  application,  to  direct  a 
writ  of  fi.  fa.  to  be  issued.  However, 
upon  motion  on  notice,  it  ordered  the 
appellant  to  pay  the  respondent  the 
certified  sum  of  704/.  19*.  lOd.,  but 
without  interest  or  the  costs  of  the 
application.     Man  y.  HicheUa,      446 

See  EXAMIKATION. 

Vendor  and  FinsoHASEB,  2,  4. 


DECREE  (SALE  UNDER). 
See  Vendob  and  Pubchaseb,  1. 

DEMURRER 

See  CosTB,  1. 
Interpusadbh. 
mobtoagb,  1. 
Parties,  1,  2,  3. 
Pleading,  1,  3. 

WlLL>3. 

DEPOSITEE  OF  SHARES. 

See  CONTRIBUTORT,  7. 

DEPOSITIONS. 

See  Examination.  » 
Service,  2. 

DEVISK 

^06  Accumulation. 
Evidence,  1. 


DEVISER 

See  Contributory,  8. 

DIRECTOR 

See  Contributory. 
PuBuc  Company. 

DISMISSAL. 

Where  a  bill  had  been  retained  for 
a  year,  with  liberty  to  bring  an  ao* 
tion,  and  it  had  been  ordered,  that, 
if  the  plaintiff  should  not  proceed  to 
trial  within  that  period,  the  bill  was 
to  stand  dismissed,  the  Court,  upon 
the  plaintiff's  application,  enlai^;ed 
the  time  after  it  hj&d  ezpirod,  and  af- 
ter the  defendant  had  applied  to  have 
that  bill  dismissed  absolutely.  Swan- 
ger  v.  Gardner^  696 

DIVIDENDa 

Where  the  joint  debts  of  a  bank- 
rupt firm  had  been  paid  in  full,  and 
monies  forming  part  of  the  separate 
estate  of  one  of  the  bankrupts  had 
been  set  apart  to  answer  certain  un- 
claimed dividends,  but  without  any 
specific  appropriation  to  that  pur- 
pose:— ffdd,  that  the  creditors  en- 
titled to  the  dividends,  on  claiming 
them,  were  entitled  to  the  interest 
which  had  been  allowed  by  the  bank- 
ers in  the  interval  Ex  parte  Wood- 
ford, Be  John  Wticocks,  666 

iS^  Will,  7. 

DOCUMENTS. 
See  Winding-up  Acts,  23. 

DUTY. 
See  Legacy  Duty. 

EJECTMENT. 
See  Evidence^  1. 


VOL.  III. 


GGO 


D.  O.S. 


806 


ELECTION. 


EVIDENCR 


ELECTION. 

1 .  A  testator,  being  seised  of  copy- 
hold lands,  which,  on  his  death,  be- 
came subject  to  customary  freebench, 
gave  to  trustees  the  residue  of  his  real 
and  personal  estate,  upon  trust  to  in- 
vest the  money  in  the  funds,  and  to 
receive  the  dividends  thereof,  and  the 
rents  of  his  real  estate;  and,  a^r  pay- 
ment of  his  debts  and  testamentary 
expenses,  to  pay  to  his  widow  during 
her  life  the  a^Timiftl  sum  of  20/.,  and  to 
pay  the  residue  of  such  annual  produce 
to  his  son;  and,  after  his  death,  the 
trustees  were  to  hold  the  said  real  and 
personal  estate  upon  trusts  for  the 
children  of  his  said  son.  The  will  con- 
tained the  following  declaration : — "  I 
empower  my  said  trustees  to  lease 
any  lands,  which  they  may  hold  upon 
the  trusts  of  this  my  will,  for  not  more 
than  twenty-one  years,  at  rack  rents : 
— Hddy  that,  with  this  power  of  leas- 
ing in  the  will,  the  widow  was  put  to 
her  election  between  the  annuity  giv- 
en to  her  by  the  will  and  her  free- 
bench. 

Observations  on  ff Mitch  v.  ffol- 
ditch,  2  Y.&  C.  C.  C.  22.  Gra^stm  v. 
BeakiTh,  298 

2.  By  articlesof  partnership  the  busi- 
ness was,  at  the  death  of  either  part- 
ner within  the  partnership  term,  to 
be  carried  on  for  the  residue  of  the 
term,  for  the  mutual  benefit  and  at 
the  risk  of  the  surviving  partner  and 
the  executors  or  administrators  of  the 
deceased  partner.  After  the  decease 
of  one  partner,  tradesmen  supplied 
goods  to  the  firm ;  and  a  decree  for 
the  administration  of  the  estate  of  the 
deceased  partner  having  been  made, 
they  claimed  to  prove  under  it  for  the 
price  of  the  goods.  The  claim  was  re- 
jected : — Hdd,  that  they  had  not  so 
elected  to  proceed  in  equity  as  to  pre- 
clude themselves  from  suing  the  exe- 
cutrix at  law  for  the  same  demand. 
Sexton  V.  Smith,  694 


ENROLMENT. 

See  ANNurrr,  2. 

EQUITY  OF  REDEMFnON. 
See  MoBTGiOE,  2. 

EQUITY  TO  SETTLEMENT. 
See  HusBAKD  and  Wife,  2. 

EVIDENCR 

1.  Plaintifi&  by  their  bill  sought, 
as  devisees,  to  set  aside  a  conveyance 
executed  by  the  devisor.  The  defend- 
ant, by  his  answer,  admitted  that  the 
win  (which  was  made  after  the  Wills 
Act  came  into  operation)  was  duly 
proved  in  the  Ecclesiastical  Court.  liy 
a  slip,  evidence  was  not  adduced  of  the 
execution  of  the  will : — Held,  that  the 
defect  might  be  supplied ;  but  that  the 
defendant  was  entitled  to  require  this 
to  be  done  by  an  action  of  ejectment. 
Davies  v.  Damea^  698 

2.  Where  the  accounts  of  a  part- 
nership between  two  had  been  care- 
lessly kept,  and,  after  the  death  of  one, 
the  other  furnished  to  the  executors 
of  the  deceased  partner  an  account 
current  of  the  partnership  dealings^ 
which  afforded  them  the  only  evidence 
to  charge  the  surviving  partner: — 
Held^  that  they  were  entitled  to  use 
it  for  that  purpose  in  a  suit  instituted 
by  the  surviving  partner  to  have  the 
accounts  taken,  without  being  bound 
by  the  entries  on  the  credit  side  of 
the  account  current.  Morehcuae  v. 
Newton,  307 

3.  Where  a  suit  was  instituted  for 
the  delivery  up  of  a  cheque  given  as 
part  of  the  consideration  for  a  pur- 
chase, which  was  alleged  to  have  been 
rescinded,  and  it  appeared  that  the 
cheque  was  post-dated  and  not  stamp- 
ed, the  Court,  on  that  ground,  refbs- 
ed  to  interfere. 

Under  the  law  of  evidence  before 
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14  k  15  Vict,  c  99,  a  defendant  could 
not  have  been  examined  as  a  witness 
for  a  co-defendant  in  precisely  the 
same  interest.  CarringUm  v.  PeU^  512 

See  Contributory,  18. 
Examination. 
Publication. 
Will  4. 
Witness. 


EXAMINATION. 

After  the  passing  of  the  Act,  6  (&  7 
Vict.  c.  85,  two  (of  four)  trustees  of  a 
charity,  who  were  defendants  to  an  in- 
formation complaining  of  acts  of  mis- 
management^  were  examined  in  chief^ 
by  mistake,  as  witnesses,  by  the  relator 
without  any  order  for  that  purpose, 
instead  of  being  cross-examined.  The 
relator  did  not  tender  the  depositions 
in  evidence : — Hddy  that,  by  reason  of 
their  examination,  no  decree  could  be 
made  against  them. 

Held,  also,  that  the  32nd  Order  of 
August,  1841,  did  not,  in  such  cir- 
cumstances, entitle  the  relator  to  re- 
lief against  the  remaining  trustees. 

On  a  motion  made  on  behalf  of  the 
relator,  after  the  cause  had  been  ar- 
gued, to  suppress  the  depositions  of 
the  trustees,  it  was  ordered  that  they 
should  be  suppressed,  on  the  relator 
entering  into  admissions,  and  on  the 
defendants'  being  permitted  to  add  to 
their  evidence;  but,  on  appeal,  the  or- 
der was  discharged,  the  Lord  Chan- 
cellor being  of  opinion,  that,  even  on 
these  terms,  the  relator  could  not  be 
relieved  from  the  mistake.  AUorMy- 
General  v.  Dew,  488 

See  Trader  Debtor. 


EXAMINATION  DE  BENE 

ESSE 

See  Witness. 


EXECUTION. 
See  Contributort,  31. 

EXECUTOR 
Where  a  creditor  of  a  testator  ob- 
tained judgment  against  the  executor 
de  bonis  testatoris,  and  a  decree  was 
immediately  afterwards  made  in  a  cre- 
ditor's suit : — Held,  that  the  executor 
was  not  entitled  to  an  injunction  to 
stay  execution  on  the  jud^ent.  Ftn- 
cent  T.  Godson,  717 

See  Contributory, '9,  28. 
Leqact  Duty. 
Parties,  1. 

EXONEBATION. 

A  testator  had,  before  his  marriage, 
limited  lands  to  trustees  for  a  term,  to 
secure  a  debt,  and  subject  thereto  to 
other  trustees  for  another  term,  to  se- 
cure an  annuity  of  lOOZ.  per  annum  to 
his  intended  wife  for  life,  with  a  proviso 
for  determining  the  latter  term  on  his 
investing  a  sufficient  amount  to  secure 
an  equal  annuity.     He  died  without 
having  made   such   an  investment^ 
having  by  his  will  directed  payment 
out  of  his  personal  estate  of  lus  debts, 
including  what  might  be  charged  upon 
the  settled  lands;  and  he  bequeathed 
his  residuaiy  estate  to  his  widow.  Be- 
fore his  death,  he  had  paid  off  the  debt 
secured  by  the  first  of  the  above-men- 
tioned terms,  which  had  consequently 
determined,  and  the  annuity  was  the 
only  charge  upon  the  estates: — Held, 
I  that  the  tenant  of  the  estates  was  not 
entitled  to  have  them  exonerated  as 
I  against  the  widow  out  of  the  residue. 
]  Reeve  v.  Eeeve,  714 

I  FEME  COVERT. 

See  Husband  and  Wife. 
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GOODWILL. 


HUSBAND  AND  WIFK 


FIAT. 

See  Act  of  Bankruptcy. 
Affidavit,  2. 
Amekdino. 
AimuLLmo  Fiat. 

FORECLOSURK 

See  Mobtqaoe,  6. 

FOREIGN  RAILWAY. 
See  WiiroiNO-up-Acre,  9. 

FORFEITED  SHARES. 
See  CoI^*ributoby,  10. 

FRAUD. 

See  Contkibutort,  32. 
Husband  and  Wife,  I. 
Laches. 

FREEBENCH. 
See  Elbction,  1. 

GIFT. 

See  Will,  6. 

GOODWILL. 

The  widow  and  one  of  the  two  ez- 
ecutoTB  of  a  surgeon  dentist^  who 
alone  proved  his  will  very  shorUj  af- 
ter his  decease,  by  the  description  of 
the  widow  and  one  of  the  executors 
of  the  deceased,  entered  into  an  agree- 
ment with  a  person  as  his  successor, 
who  agreed  to  give  to  the  widow,  her 
executors,  administrators,  and  assigns 
100^.  yearly  for  five  years,  for  the 
goodwill  of  the  business,  and  for  the 
advantage  of  an  introduction  to  the 
patients  of  the  deceased ;  to  pay  100^. 
for  the  instruments;  to  take  the  fur- 
niture at  a  valuation ;  and  to  take  the 
house  which  the  deceased  held  as  a 
yearly  tenant,  and  in  which  he  re- 
aided,  for  the  residue  of  the  term 
therein.      The  agreement  contained 


stipulations  for  the  personal  exertions 
of  the  widow  on  behalf  of  the  suc- 
cessor. Upon  inquiries  before  the 
Master  in  a  creditor*s  suit  against 
the  widow  for  the  administration  of 
the  testator's  estate,  it  appeared  by 
the  affidavit  of  the  successor,  that  he 
relied  upon  the  widow's  personal  ex- 
ertions; and  that,  if  these  were  not 
afforded,  he  should  resist  payment  of 
the  annuity.  By  the  report  the  Mas- 
ter did  not  charge  her  with  the  an- 
nuity of  100^.  as  part  of  her  testator's 
assets;  but,  on  exceptions, — IfeUi^ 
that  the  whole,  or  a  part^  of  the  an- 
nuity belonged  to  the  estate;  and  the 
cause  was  referred  back  to  the  Mas- 
ter to  review  his  report  Smale  ▼. 
6VowM,  706 

GUARDIAN. 

See  Ikfaitf,  4. 
Mortgage,  6. 

GUARDIAN  AD  LITEM. 
See  Infant,  1. 

HUSBAND  AND  WIFR 

1.  Where  a  husband,  before  his 
marriage,  had  sufficiently  early  notice 
that  it  was  intended  to  settle  the- 
bulk  of  the  intended  wife's  property, 
and  nothing  passed  to  jiistify  a  be- 
lief on  the  husband's  part,  thaty  at 
the  time  of  the  marriage,  no  such  set- 
tlement had  been  made : — ffdd,  that 
the  husband  was  not  entitled  to  set 
aside  a  settlement,  which  it  appeared 
had  been  made  before  the  marriage, 
although  he  was  no  party  to  it,  and 
was  not  proved  to  have  been  actu- 
ally cognizant  of  any  settlement  hav- 
ing been  made.  Wrigley  v.  Sioain- 
son,  Wrigley  v.  Wrigley^  458 

2.  A  husband  and  wife,  by  deed 
acknowledged,  demised  freeholds  of 
the  wife  to  a  mortgagee  by  way  of 
trusty-  the  trusts  being  to  apply  the 


INFANT. 
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rente  and  profits  in  payment  of  cer- 
tain premiuma  on  insarance,  and  of 
the  interest  on  the  mortgage  debt, 
and  then  in  reduction  of  the  princi- 
pal, until  it  should  be  paid  off.  The 
husband  took  the  benefit  of  the  In- 
solvent Act : — Held,  in  a  suit  for  re- 
demption instituted  by  the  assignee 
in  insolvency  against  the  mortgagee, 
that  the  latter  i¥as  chargeable  with 
the  surplus  rents  which  he  permitted 
to  be  received  by  the  insolvent's  wife 
for  her  maintenance,  the  principles 
established  by  Sturgia  v.  Chamvpneys 
not  extending  to  such  a  case.  But 
there  being  ground  for  supposing  that 
the  Court  would  have  made  such  a 
provision  for  the  wife,  the  Court,  al- 
though the  balance  was  found  against 
the  mortgagee,  decreed  payment  with- 
out oosta     Cloflrk  v.  Co(^  333 

See  Contributory,  11,  12,  13,  14. 

income-tax. 

See  Property  Tax. 

incumbrancer 

See  Costs,  5. 

INFANT. 

1.  The  Court  appointed  a  guardian 
ad  litem  to  an  infant  defendant,  with- 
out his  production  in  Court,  upon  an 
affidavit  that  the  infismt  was  only 
nineteen  days  old,  and  a  medical  cer- 
tificate that  the  infajit  could  not  be 
safely  produced.    SiuUey  v.  Ha/rrison, 

394 

2.  A  bonus  on  a  policy  settled  on 
trusts,  under  which  an  inflBtnt  was 
entitled  contingently  on  attaining 
twenty-one,  directed,  on  petition 
without  suit,  to  be  anticipated  and 
applied  for  maintenance  of  the  infemt. 
Ex  parte  Hays,  Re  Hays,  485 

3.  In  July,  1845,  one  of  the  fol- 
lowers  of  a  Dissenting  preacher  (who 
styled  himself  the   Servant  of  the 


Lord),  having  no  property  of  his 
own,  married  another  of  the  sect, 
who  had  a  fortune  of  about  5000^., 
under  circumstances  leading  to  the 
inference  that  the  marriage  was 
brought  about  entirely  by  the  influ- 
ence of  the  preacher.  In  February, 
1846,  the  wife,  having  manifested  in- 
subordination to  the  chief  of  the 
sect,  was  deserted  by  her  husband, 
who,  with  the  chief,  and  others  of 
his  followers,  went  to  reside  together 
at  an  establishment  which  they  form- 
ed, and  called  ^'Agapemone."  They 
there  professed  and  acted  upon  the 
doctrines  that  the  day  of  grace  had 
passed,  and  the  day  of  judgment 
commenced;  and  tibat,  by  reason 
*  thereof,  prayer  was  superfluous  and 
no  longer  necessary.  They  also  pro- 
fessed and  acted  upon  the  doctrine, 
that  no  day  of  the  week  ought  to  be 
set  apart  as  one  of  peculiar  holiness. 
Shortly  afier  the  desertion  of  the 
wife  she  was  delivered  of  a  boy,  who 
remained  in  the  care  of  his  mother 
and  maternal  grandmother,  at  the 
residence  of  the  latter,  who  properly 
provided  for  his  maintenance  and 
education.  Hdd,  a  proper  case  for 
restraining  the  father  from  acquiring 
possession  of  the  in£mt.  Thomas  v. 
RobertSy  7  58 

4.  If,  independently  of  the  Act  of 
2  &  3  Vict.  c.  54,  the  Court  can 
exercise  jurisdiction  upon  the  peti- 
tion of  a  mother  having  the  custody 
of  her  in&nt  child,  for  the  continu- 
ance of  %uch  custody,  it  may  do  so^ 
although  the  petition  is  intitled  in 
the  matter  of  that  Act  as  weU  as  in 
the  matter  of  the  infant. 

Where  the  mother  of  an  infant 
under  seven  years  of  age,  and  having 
custody  of  it,  is  living  separate  from 
the  father,  and  has  a  good  defence  to 
a  suit  by  him  for  restitution  of  con- 
jugal rights,  the  Court  may  make  an 
order  continuing  to  the  mother  the 
custody  of  the  infant,  such  a  case,  al- 


810 


INJUNCTION. 


though  not  within  the  letter,  being 

within  the  equity  of  the  2  <k  3  Yict. 

c.  6i.     He  Tondinson,  371 

See  CoirrRiBUTORT,  1 5. 

mobtoaoe,  6. 

Settlement,  1. 

INJUNCTION. 

1.  The  time  within  which  a  Rail- 
way Company  was  authorised  to  take 
lands  expired  on  the  4th  of  August, 
1848.  Long  before  this  period  they 
gave  notice  to  a  landowner  to  treat, 
and  afterwards  delivered  to  the  plain- 
tiff to  whom  the  lands  had  been  in 
the  meantime  devised,  a  bond,  and 
paid  the  estimated  value  of  the  lands 
comprised  in  the  notice  into  the 
Bank  under  the  Lands  Clauses  Con- 
solidation Act,  1845,  &  80.  Under 
an  Amendment  Act,  the  powers  of 
which  extended  beyond  1848,  the 
Company  were  authorised  to  take 
the  land  included  in  the  notice;  and, 
on  August  3rd,  1848,  they  gave 
a  notice  to  the  plaintiff,  that,  io  pur- 
suance of  the  powers  of  both  those 
Acts,  they  intended  to  take  the  lands. 
After  the  4th  of  August,  1848,  but 
without  taking  any  further  stepn  un- 
der the  Acts,  the  Company  entered 
upon  the  land.  On  a  motion  for  an 
injunction,  the  Court  declined  to  in- 
terfere, on  the  ground,  that,  although 
the  Company  might  not  be  then  en- 
titled to  take  possession  under  their 
compulsory  powers,  they  were  able,  by 
some  proceeding  under  the  second 
Act,  to  obtain  the  land ;  and  the  mo- 
tion was  ordered  to  stand  over,  with 
liberty  to  the  plaintiff  to  bring  an  ac- 
tion. WiUiama  y,  Sotith  WcUee  Bail- 
way  Compa/ny,  354 

2.  On  an  application  for  an  injunc- 
tion to  restrain  a  Railway  Company 
from  taking  proceedings  to  summon  a 
jury  under  the  compulsory  clauses  of 
the  Lands  Clauses  Consolidation  Act^ 
1 845,  the  Court  thought  that  the  plain- 
tiff would  have  been  entitled  to  an 


injunction,  but  for  the  circomstanoe 
that  the  time  limited  for  the  exerdae 
of  the  compulsory  powers  was  on  the 
point  of  expiring;  but  that  the  doubt 
as  to  the  validity  of  such  proceedings 
after  that  period,  although  the  usual 
notice  had  been  given  of  the  intention 
of  the  Company  to  take  the  land,  was 
sufficient  ground  for  declining  to  grant 
the  injunction, on  the  Company  under- 
taking not  to  act  on  the  result  of  the 
jury  process  without  the  leave  of  the 
Court,  and  bringing  into  Court  200/. 
to  answer  the  plaintiff's  costs  and 
charges  by  reason  of  the  process,  with- 
out prejudice  to  any  question.  Wood 
V.  North  Staffordshire  Railway  Com- 
pany, 368 
3.  A  Railway  Company,  under  the 
powers  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  gave  the  usual 
notice  of  reference  to  a  jury  to  assess 
the  value  of  a  portion  of  a  house,  shop, 
and  outbuildings,  which  had  been  oc- 
cupied together,  coffee  being  roasted 
in  the  outbuildings  and  sold  in  the 
shop.  They  gave  a  bond  to  the  les- 
see, her  heirs,  executors,  administra- 
tors, and  assigns,  and  paid  into  Court 
600/.,  the  amount  at  which  the  value 
of  the  buildings  taken  by  them  had 
been  estimated,  iinder  the  provisions 
of  the  Act ;  they  then  proceeded  to 
enter  into  possession,  and  to  pull 
down  the  buildings.  The  leasee  filed 
'  her  bill,  to  which  neither  the  superior 
landlord  nor  her  sub-lessee  was  a  par- 
ty, for  an  injimction  to  restrain  the 
Company  from  continuing  in  posses- 
sion of  the  buildings,  on  two  grounds : 
First,  that  the  buildings  taken  were 
part  of  a  manu&ctory,  and  could  not 
be  taken  without  the  rest;  and,  se- 
condly, that  the  bond  given  was  in- 
valid by  reason  of  its  being  condition- 
ed for  payment  of  the  sum  specified 
to  the  Iwiray  executors,  administrators, 
or  assigns  of  the  lessee.  On  a  motion 
for  the  injunction,  the  Court  con- 
sidered that  there  was  a  serious  qnes- 
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iion  to  be  tried  at  law,  whether  the 
whole  proceedings  of  the  Company 
had  not  been  illegal;  yet, as  the  only 
complaining  party  was  not  in  the  oc- 
cupation of  the  premises,  and  was 
not  liable  to  personal  inconvenience 
pending  the  litigation  at  law,  and  as 
the  Company,  in  any  event,  was  en- 
titled to  take  the  property,  forbore 
to  grant  an  injmiction,  upon  the 
Company  paying  into  Court  a  further 
sum  of  600/.,  and  undertaking  to 
abide  by  such  order  as  the  Court 
might  make  as  to  proceeding  before 
a  jury  under  the  notice  they  had 
given,  and  as  to  the  possession  of  the 
buildings. 

The  Court  may,  upon  a  motion  for 
an  injunction,  direct  a  case  for  the 
opinion  of  a  Court  of  law,  although 
it  grants  no  injunction,  but  merely 
directs  the  motion  to  stand  over,  and 
although  the  defendant  objects  to 
any  case  being  directed.  Dakin  v. 
The  London  cmd  North  Western  Rail- 
way  Company,  414 

4.  A  Railway  Company  having  be- 
gun to  divert  a  turnpike-road,  by  a 
crossing  on  a  bridge  over  their  railway 
with  a  sharp  curve,  an  information,  at 
the  relation  of  two  of  the  trustees  of 
the  road,  was  filed,  praying  for  an  in- 
junction to  restrain  the  Company  from 
interfering  with  the  road  until  they 
should  have  provided  another  as  con- 
venient as  the  former,  or  as  near 
thereto  as  circumstances  allowed,  as 
required  by  the  Railways  Clauses 
Consolidation  Act,  1845,  s.  6^, — The 
Court,  holding  that  the  Company  were 
not  doing  as  little  damage  as  could  be, 
granted  the  injunction,  but  without 
prejudice  to  any  application  either 
party  might  make  to  the  Board  of 
Trade,  under  the  66th  section  of  the 
above  Act. 

In  granting  such  an  injimction,  the 
Court  cannot  point  out  to  the  Company 
what  they  ought  to  do,  except  by  stat- 
ing tiie  reasons  which  induce  the 


Court  to  come  to  its  conclusion,  or  the 
manner  in  which  it  appears  to  the 
Court  that  that  which  seems  an  evil 
can  be  remedied.  Attorney- General 
V.  London  and  South  Western  Bail- 
way  Company,  439 
5.  A  bill,  seeking  an  injunction  to 
stay  proceedings  at  law,  was  duly  an- 
swered, without  any  injunction  having 
been  obtained  on  the  original  bill ;  it 
was  then  amended,  and  defendant  was 
served  with  subpoena  to  appear  and  an- 
swer on  the  day  following  the  day  on 
which  the  eight  days  from  the  service 
of  the  subpoena  expired ;  the  plaintiff 
obtained,  as  of  course,  the  common  in^ 
junction  for  want  of  appearance,  with- 
out affidavit  of  the  truth  of  the  amend- 
ments, on  the  allegation  that  the 
defendant,  being  served  with  subpoena 
to  appear  and  answer  the  plaintiff^s 
bill,  had  not  appeared  thereto,  although 
his  time  for  so  doing  had  expired.  The 
writ  of  injunction  was  sealed  on  the 
same  day.  On  the  morning  of  the 
same  day  the  defendant  entered  his 
appearance,  but  did  not  serve  notice 
thereof  on  the  plain  tiff^s  solicitor.  On 
a  motion  by  the  plaintiff  to  extend 
the  injunction  to  stay  trial,  and  on  a 
cross  motion  by  the  defendant  to  dis- 
solve it : — Hdd,  that  the  injunction 
had  priority  over  the  appearance,  and 
that  the  injunction  so  obtained  aa  of 
course  for  want  of  answer  to  the 
amended  bill  was  regular,  and  the 
common  injunction  to  stay  trial  was 
extended.     EyUm  v.  Mostyn,       518 

See  Benefice. 

Creditor's  Suit. 
Executor. 
Solicitor,  1. 

INQUIRY. 
See  Evidence,  1. 

INSTALMENTS. 
See  Proof,  2. 
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ISSUK 


LACHES. 


INSURANCE 

See  Proop,  3. 

INSUIIANCE  COMPANY. 
See  WiNDiNO-up  Acts,  6,  7. 

INTEREST. 

See  ADMlNISTBilTIOK. 

INTERPLEADER,  BILL  OP. 

Where  a  bill  of  interpleader  stated 
a  case  for  relief  as  between  two  of  the 
defendants,  but  also  set  up  the  claim 
of  a  third,  which  was  paramount  and 
adverse  to  the  claims  of  the  two  others : 
— Held,  that,  although  this  last  claim 
might  be  one  which  could  not  support 
the  bill,  the  introduction  of  it  did  not 
expose  the  bill  to  a  successful  demur- 
rer onthepart  of  oneof  thefirst-named 
defendant&  Farebroihar  y.  Beaie,  637 


INTERPLEADING  PARTIES. 

See  CONTBIBUTORY,  34. 

ISSXJK 

A  proportion  of  a  residue  was  be- 
queathed in  trust  for  A.,  for  life,  with 
remainder  to  his  children  who  ^ould 
attain  twenty-one;  but,  if  he  should 
have  no  child  who  attained  twenty- 
one,  to  B.  and  her  children,  in  a  simi- 
lar manner.  The  testator  had,  after 
making  his  will,  granted  under-leases, 
and  transferred  stock  in  favour  of  R 
and  her  children.  A.  and  his  children 
filed  a  bill  to  set  aside  these  transac- 
tions, on  the  ground  that  the  testator 
was  not,  at  the  date  of  them,  of  sound 
mind.  Issues  were  directed  at  the 
hearing. 

Before  any  child  of  A.  attained 
twenty-one,  A.  and  his  children  pre- 


sented a  petition  in  a  suit  for  the  ad- 
ministration of  the  testator's  estate^ 
seeking  an  advance,  out  of  the  a^ital, 
of  their  contingent  shares,  to  enable 
them  to  try  the  issue: — Held,  not- 
withstanding the  opposition  of  B.  and 
her  fiunily,  that  the  advance  ought  to 
be  made,  on  an  adult  petitioner  and 
his  solicitor  undertaking  to  abide  by 
any  order  of  the  Court  for  its  repkoe- 
ment,  if  the  trial  should  be  unsuooees- 
fuL     Coombs  v.  Brooke,  452 


JOINT  ANSWER 
^e0  Costs,  5. 

JOINT  ESTATE. 
jSm  Pabtnebs. 


JUDGMENT. 
See  Beksficb. 

JURISDICTION. 

The  Court  has  jurisdiction  to  de- 
cide upon  the  validity  of  the  ezeco- 
tion  of  a  testamentary  power  over  per- 
sonalty, with  reference  to  the  state  of 
the  donee's  mind  at  the  time  of  the 
alleged  execution.    Morgtm  v.  ^ftntf, 

461 
^00  Ankulukq  Fiat,  2. 
Degree. 
Trustee,  5, 
Wiin>iNG-up  AoTS,  27. 

LACHES. 

In  1822,  the  owner  of  a  reversion 
(expectant  on  a  life  estate,  and  sub- 
ject  to  incumbrances)  sold  his  rever- 
sion so  subject.  In  1825,  the  pur- 
chaser died,  and,  in  1830,  the  tenant 
for  life  died.  In  1846,  the  rever- 
sioner filed  a  bill  to  set  aside  the  sale 
as  having  been  made  at  an  tmder- 
valuer  but  not  acooimting  for  the  de- 
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MAINTENANCE        818 


lay : — RM,  that  the  length  of  time 
afforded  such  evidence  of  die  validity 
of  the  transaction  as  a  Court  of  jus- 
tice could  notdisregaid;  and,  although 
twenty  years  had  not  elapsed  since 
the  death  of  the  tenant  for  life^  the 
bill  was  dismissed  with  costs. 

The  rules  on  which  a  Court  acts 
with  respect  to  stale  demands,  are 
never  more  properly  applied  than 
where  the  nature  of  the  case  throws 
the  burthen  of  proof  on  the  defend- 
ant    Sibbering  v.  Earl  ofBaloarraa 

735 

LANDLORD  AND  TENANT. 
See  Specific  PBttFOiiMANCE,  2. 


LANDS  CLAUSES  CONSOLI- 
DATION ACT. 


See  Aniojity,  1. 

iNJUKCnON,  1. 


LAND-TAX. 

Guardians  of  an  infant  tenant  in 
tail  redeemed  the  land-tax  on  the  en- 
tailed estate.  The  tenant  in  tail  died, 
having  bequeathed  the  land-tax  to 
the  next  tenant  in  tail  The  latter 
tenant  in  tail  suffered  a  recovery  and 
settled  the  estate,  but  always  dealt 
with  the  redeemed  land  tax  as  a  sub- 
sisting charge.  The  settlement  con- 
tained in  its  operative  part  the  usual 
general  words—-"  all  the  estate  "  &c. : 
— Held,  that  the  land-tax  was  not 
merged  by  its  redemption,  by  the  re- 
covery, by  the  operation  of  the  settle^ 
ment,  or  otherwise,  but  passed  by  a 
bequest  of  it  in  the  settlor^a  will. 
BlundeU  v.  Stanley,  433 


LEASE 
See  Specific  Performance,  2. 


LEGACY. 

See  Mortmain  Act. 

Vendor  and  Purchaser,  5. 
Will,  7,  8,  10. 


LEGACY  DUTY. 

A  cestui  que  trust  of  a  portion  of 
the  proceeds  of  a  contingent  rever- 
sionary interest  in  an  estate  directed 
to  be  sold,  in  case  of  and  upon  the 
happening  of  the  contingency,  be- 
queathed his  reversionary  interest  by 
his  will  to  a  legatee,  who  sold  the 
same  before  the  happening  of  the  con- 
tingency. The  executor  was  a  party 
to  the  assignment,  to  obviate  all  quea* 
Uon  as  to  the  existence  of  debts  of  the 
cestui  que  trust;  and  the  purchase* 
money  was  thereby  expressed  to  be 
paid  to  him,  but  was  in  fact  paid  to 
the  legatee  by  the  purchaser: — ffeld, 
that  the  executor  had  no  claim  on 
the  purchaser  to  be  reimbursed  the 
legacy  duty,  which,  after  the  happen- 
ing of  the  contingency,  he  was  com- 
pelled to  pay  on  the  ftdl  value  of  the 
share.    Farwdl  v.  ^^00^  359 


LIEN. 
See  Bill  of  Exchange. 

LUNATIC. 

In  a  suit  to  which  a  lunatic  and 
his  committee  were  defendants,  the 
Court  declined,  before  decree,  to  make 
an  order,  on  motion,  substituting  a 
new  committee  as  a  defendant.  Budd 
V.  Speare,  374 

MAINTENANCE 
See  Infant,  2. 
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MORTGAGK 


MORTMAIN  ACT. 


MAIlOJFACTORY. 
See  Ikjunction,  3. 

MARRIAGK 

See  SETTLEiyENT. 

MORTGAGR 

1.  A  bill  was  filed  by  a  seoomd 
mortgagee  of  three  estates  (each  of 
which  was  subject  to  a  distinct  prior 
mortgage)  for  a  foreclosure  against 
the  mortgagor,  and  an  account  against 
the  prior  mortgagees.  The  bill  also 
sought  to  impeach  a  sale  made  by  one 
of  the  prior  mortgagees  as  an  impro- 
vident one.  It  did  not  seek  or  offer 
to  redeem  the  prior  incumbrances : — 
ffeld,  that  the  bill  was  not  multifari- 
GOB,  but  was  demurrable,  on  the 
ground  that  it  contained  no  offer  to 
redeem.     Inman  v.  Wearing ,       729 

2.  Lands  were  limited  to  a  fiither 
for  life,  with  remainder  as  the  father 
and  his  son  should  appoint^  with  re- 
mainder to  the  son  in  tail,  with  re- 
mainder to  the  father  and  son  in  fee. 
The  father  and  son  appoint  in  fee,  by 
way  of  mortgage,  with  a  proviso,  that, 
on  repayment  of  the  mortgage-money, 
the  mortgagees  should  convey  the  he- 
reditaments to  the  fitther  and  son, 
their  heirs  or  assigns,  or  as  they  should 
direct;  and  it  was  declared,  as  be- 
tween the  &ther  and  son,  that  the 
father  should,  during  his  life,  keep 
down  the  interest  on  the  mortgage- 
debt:  Hddf  that  the  course  of  limit- 
ation of  the  estate  was  not  changed 
by  this  proviso.     Hipkin  v.  Wilson, 

738 

3.  A  mortgagee  cannot  have  the 
usual  order,  where  the  bankrupt  is  not 
the  mortgagor  but  a  purchaser  of  the 
equity  of  redemption,  although  the 
vendors  of  the  equity  of  redemption, 
with  whom  the  bankrupt  has  cove- 
nanted to  pay  the  debt,  join  hi  the 
petition,  and  pray  to  be  at  liberty. 


after  paying  the  deficiency,  to  prove 
for  the  amount.     EvparU  Keightley, 

583 

4.  A  loan  was  made  on  a  deposit 
of  agreements  for  building  leases,  with 
a  written  memorandum;  afterwards 
the  leases  were  obtained  and  deposited 
in  lieu  of  the  agreements,  but  without 
any  fresh  memorandum : — Held,  that, 
on  the  usual  petition  of  the  equitable 
mortgagee  in  bankruptcy,  the  order 
ought  to  be  made  as  in  cases  of  no 
written  memorandum.  Bxparie  An- 
derson, 600 

5.  Equitable  mortgagee  by  deposit 
of  shares  in  a  public  Company  with- 
out written  memorandum,  kdd  enti- 
tled to  his  costs,  on  evidence  of  cus- 
tom not  to  give  written  memorandum. 
Ex  pa/rte  Moss,  599 

6.  Where  the  solicitor  to  the  suitors* 
fund  has  been  appointed  to  act,  and 
acts  as  guardian  for  in&nt  defendants 
in  a  foreclosure  suit,  at  the  request  of 
the  plainti£^  under  the  28th  Order  of 
October,  1842,  the  Court,  upon  mak- 
ing a  decree  of  foreclosure,  will  direct 
the  plaintiff  to  pay  the  guardian's 
costs,  and  to  add  them  to  his  own, 
even  where  the  security  is  inadequate. 
ff arris  V.  Hamlyn,  47  J 

See  HusBAiTD  Aim  Wife,  2, 
Trustee,  4. 


MORTMAIN  ACT. 

A  testator  gave  pecuniaiy  legacies 
to  charities,  and  directed  them  to  be 
paid  out  of  such  of  his  ready  money, 
goods,  and  personal  effects,  as  he 
might,  by  law,  charge  with  the  pay- 
ment of  the  same: — Held,  not  suffi- 
cient to  throw  the  debts,  funeral  and 
testamentary  expenses,  and  debts  and 
legacies  not  charitable,  on  the  mixed 
personalty^  so  as  to  leave  the  pure 
personalty  for  the  charitable  legacies. 
Bohinson  v.  Geldard,  499 


PARENT  AND  CHILD. 


PARTIEa 
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MOTION. 
See  SERTiCEy  2. 

MULTIFARIOUSNESS. 

See  Mortgage,  1 . 

NEW  RIYER  SHARES. 

A  testator,  being  possessed  of  a 
part  of  a  share  in  the  New  River 
Company,  by  his  will,  executed  so  as 
to  pass  real  estate,  gave  all  his  pro- 
perty to  J.  H.,  in  trust  for  purposes 
and  legacies  the  testator  should  make 
in  any  codicil  The  testator,  by  a 
codicil  not  attested  so  as  to  affect  real 
estates,  gave  several  pecuniary  lega^ 
cies,  and  died  without  otherwise  dis- 
posing of  his  property;  the  testator 
left  no  heir.  Upon  a  question  be- 
tween the  devisee  of  J.  H.  and  the 
Crown:  —  Ueid,  that  New  River 
shares  wei'e  real  estates  for  all  pur- 
poses; and  the  Court  declared  that  J. 
H.  took  the  shares  beneficially.  Dor- 
vaU  V.  New  River  Company ^         394 

NOTICE. 

See  Certificate,  2. 

OFFICIAL  ASSIGNEE 

Where  a  trader  assigned  all  his 
property  for  the  benefit  of  all  his  cre- 
ditorsy  and,  a  few  days  afterwards, 
sued  out  a  fiat  against  himself,  under 
which  the  official  assignee  took  pos- 
session of  property  comprised  in  the 
deed,  the  Court  ordered  the  property 
to  be  delivered  up  to  the  trustees  of 
the  deed,  without  any  deduction  in 
respect  of  the  official  assignee's  pound- 
age. Ex  parte  Bainbridge,  Re  Stain- 
ton,  620 

PARENT  AND  CHILD. 
See  Infant,  3,  4. 


PARTIES. 

1.  In  a  suit  for  an  aooount  by  a 
surviving  partner  against  a  debtor  to 
the  firm,  it  is  not  in  general  neces- 
sary to  make  the  personal  represen- 
tative of  the  deceased  partner  a  party. 
Haig  v.  Gray^  741 

2.  A  shareholder  in  an  incorpor- 
ated Company,  on  his  own  behalf 
alone,  filed  a  bill  against  the  Com- 
pany and  the  directors,  but  not  mak- 
ing in  any  other  manner,  by  represen- 
tation or  otherwise,  any  other  mem- 
ber of  the  corporation  a  party,  the 
object  of  the  suit  being  to  prevent 
the  Company  from  making  only  a  part 
of  the  line,  and  from  applying  to  Par- 
liament for  authority  so  to  do : — Heldy 
that  the  suit  was  defective  for  want 
of  parties,  the  case  being  analogous 
to  that  of  a  suit  by  a  cestiu  que  trust 
against  a  trustee  complaining  of  a 
breach  of  trust,  and  not  making  other 
cestuis  que  trustent  parties;  and  a 
demurrer  ore  tenus  on  this  ground 
was  allowed,  without  costs.  Cooper 
V.  Earl  ofPowis,  688 

3.  By  the  rules  of  a  building  so- 
ciety, members  were  at  liberty  to 
withdraw  on  giving  notice,  and  on 
certain  terms  as  to  the  return  of  a 
portion  of  their  subscriptions.  A 
bill  was  filed  by  some  members  who 
had  withdrawn,  on  behalf  of  them- 
selves and  the  other  members  of  the 
society  (except  thedefendants),  against 
the  directors^  charging  them  with 
fraud,  and  seeking  an  account  of  all 
the  dealings  and  transactions  of  the 
society;  and  that  the  defendants 
might  make  good  the  losses  arising 
from  their  fraud,  breach  of  trust,  wil- 
ful neglect,  or  de&tult: — Held,  that 
the  members  who  had  not  withdrawn, 
ought  to  be  parties  by  representation 
or  otherwise,  and  were  not  sufficient- 
ly represented  by  either  the  plaintiffs 
or  the  defendants.  And  the  bill  not 
alleging  that  their  names  were  uu- 
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PLEADING. 


known  to  the  plaintiflb,  a  demurrer 
for  want  of  parties  was  allowed. 

The  usual  reference  in  a  biU  to  a 
document  itself^  part  of  which  alone 
is  stated,  does  not  entitle  the  plaintiff 
on  demurrer,  to  read  the  parte  of  the 
document  which  are  not  set  out. 
Ucvrmer  v.  Gooding^  407 

See  Award. 
Trustee,  4. 

PARTNERS. 

Two  partners  traded  as  merchants 
at  Liverpool  and  Barbadoes,  one  re- 
siding and  transacting  the  business 
at  each  place.  The  Liverpool  part- 
ner, without  the  authority  or  know- 
ledge of  the  other,  laid  out  partner- 
ship monies  in  the  purchase  of  rail- 
way shares  in  his  own  name,  but  on 
account  of  the  partnership^  and  in 
substance  declared  himself  a  trustee 
of  the  shares  for  the  firm.  Afterwards 
the  firm  became  baukrupt: — Hdd^ 
1st,  that  the  joint  estate  had  no  right 
of  proof  against  the  separate  estate  of 
the  Liverpool  partner  for  the  amount 
laid  out  upon  the  shares;  2nd,  that 
the  shares  ought  to  be  administered 
as  joint  estate;  and  that  the  clause  as 
to  reputed  ownership  did  not  apply. 
Where  a  party,  who  upon  an  ori- 
ginal hearing  of  a  petition  was  repre- 
sented by  the  respondent,  petitioned 
for  a  rehearing,  describing  himself  as 
resident  abroad,  he  was  required  to 
give  security  for  costs.  £x  parte 
Uinda,  613 

^00  Election,  2. 
Evidence,  2. 
Parties,  1. 
Trustee,  3. 

PAYMENT  INTO  COURT. 
See  Vendor  and  Purchaser,  I. 

PAYMENT  OUT  OF  COURT. 
Where  a  fund  bequeathed  to  one 


for  life,  with  remainder  to  a  dasB^ 
(the  members  of  which,  as  well  as 
their  shares;  had  been  ascertained  by 
the  Master),  had  been  carried  to  a 
separate  account,  the  Courts  on  peti- 
tion, presented  aAer  the  death  of  the 
tenant  for  life,  directed  the  transfer 
of  one-ninth  part  of  the  fund  to  the 
person  who  appeared  on  the  report 
to  be  entitled  thereto,  without  service 
of  the  petition  on  the  persons  entitled 
to  the  other  eight-ninths.  Lambert 
v.  Newarky  405 

iSw  Issue. 
Trustee,  2. 
WiNDuro-UP  Acre,  28. 

PETITION. 

S^  Costs,  4. 
Infant,  2. 
Trustee,  4. 

Winding-up  Acts,  3,  4,  5,  8,  9, 
10,  11,  14,  15. 

PLEA 

Where  a  plaintiff,  as  one  of  a  class, 
claimed  a  share  of  residue  of  a  testa- 
tor's estate  against  his  executors,  a 
plea  by  them  of  the  plaintiff's  ille- 
gitimacy, to  be  valid,  must  be  put  in 
on  oath.  Where  this  was  not  done, 
a  plea  was  taken  off  the  file  of  the 
Court     WUd  V.  Gladstone,  740 

PLEADING. 

1.  An  incorporated  Railway  Com- 
pany issued  new  shares,  in  pursuance 
of  a  resolution  declaring  the  purpose 
of  such  new  issue  to  be  the  raising  of 
a  sufficient  amount  to  pay  off  the  ex- 
isting mortgage  and  bond  debts  of 
the  Company. 

The  holder  of  some  of  the  new 
shares  filed  a  bill,  on  behalf  of  him- 
self and  other  holders  of  the  shares, 
against  the  directors  and  the  Com- 
pany, alleging  facts  to  shew,  and 
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charging,  that  they  were  about  to  ap- 
ply the  money  paid  in  respect  of  the 
shares  otherwise  than  in  conformity 
with  the  resolution;  and  praying  for 
a  declaration  that  the  money  ought 
to  be  applied  according  to  the  terms 
of  the  resolution,  and  for  a  specific 
performance  of  the  agreement  thereby 
entered  into,  and  for  an  injunction : 
— Hddf  allowing  demurrers  of  the 
directors  and  the  Company,  that  the 
case  fell  within  the  authority  ofMoz- 
ley  V.  Alston;  but  the  costs  of  only 
ooe  demurrer  were  allowed.  Tetts  y. 
Norfolk  Railway  Compcmy,  293 

2.  The  bill  stated,  that  defendants, 
relations  of  a  testator,  had  acquired 
influence  over  his  mind,  and  had  in- 
duced him  to  make  by  his  will  an  im- 
proper and  unequal  distribution  of 
his  property  among  his  relations^ 
to  the  plaintifTs  prejudice.  It  then 
stated,  that,  after  the  execution  of  the 
will,  the  testator  became  of  unsound 
mind ;  and,  while  in  that  state,  made 
underleases  and  transfers  of  stock  in 
farour  of  the  same  defendants,  and 
by  their  procurement;  and  the  bill 
prayed  that  these  underleases  and 
transfers  might  be  set  aside. 

The  defendants  by  their  answer  ad- 
mitted, that,  by  their  attention  to  the 
testator,  they  might  possibly  have  ac- 
quired some  influence  over  his  mind; 
but  they  denied  that  they  had  ever 
used  it  to  the  prejudice  of  the  plain- 
tiff. 

Held,  that,  upon  these  pleadings, 
the  plaintifls  could  not  impeach  the 
underleases  and  transfers  on  the 
ground  of  their  having  been  obtained 
by  undue  influence,  no  such  issue  be- 
ing raised  by  the  biU,  and  the  allegar 
tion  or  the  answer  not  having  the  ef- 
fect of  enlarging  the  issues  for  this 
purpose.    Haywofrd  v.  Purssey,  399 

3.  A  cross-bill  was  filed  by  a  de- 
fendant to  an  original  suit,  relating 
to  the  subject  of  that  suit,  and  set- 
ting forth  facts,  not  contained  in  the 


original  bill,  and  forming  a  defence 
to  it,  and  praying  a  discoveiy,  and 
that  the  suit  might  be  taken  as  a 
cross-suit,  and  for  geueral  relief.  The 
original  bill  was  then  dismissed,  with 
costs,  by  an  order  of  course,  on  the 
motion  of  the  plaintiff;  but  the  plain- 
tiff in  the  cross-suit  insisted  on  pro- 
ceeding with  his  suit.  A  demurrer 
to  sudi  cross-bill  was  overruled. 
FaweU  v.  ffaU,  456 

See  AwABD. 

Interpleader, 
mortoaoe,.  1. 
Pasties. 
Plea. 
Settlement,  1. 


POLICY. 
See  Infant,  2. 

PORTION. 

See  AOCUHULATION. 

POWER. 

1.  The  donee  of  a  power  of  appoint- 
ment of  a  fund  among  her  children, 
to  whom  the  fund  was  limited  in  de- 
&ult  of  appointment,  had  only  two 
daughters,  and  apportioned  nearly  the 
whole  of  t^e  fund  to  one  of  them,  who 
was  unmarried,  on  an  understanding, 
but  without  any  positive  agreement, 
that  the  appointee  would  re-settle  one 
moiety  of  it  on  trusts  for  the  separate 
use  of  the  other  daughter,  who  was 
married,  exclusively  of  her  husband, 
and,  after  her  death,  on  trusts  for  her 
children.  A  re-settlement  was  ac- 
cordingly made,  without  the  privity  of 
the  married  daughter,  who  did  not 
hear  of  the  transaction  until  several 
years  afterwards : — Held,  on  the  suit 
of  her  husband,  that  the  appointment 
was  invalid,  and  a  settlement  was  di- 
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rected  to  be  made  of  the  married 
daughter's  share.  Salmany.Gihbsy  343 

2.  The  circumstances  that  a  testa- 
trix had  not  nearly  sufficient  property 
of  her  own  to  satisfy  the  legacies  be- 
queathed by  her,  and  that  the  legacies 
added  together  exactly  amounted  to  a 
sum  over  which  she  had  a  power  of 
appointment  by  will — ^held  not  suffi- 
cient grounds  for  deciding  that  the 
will  (executed  before  the  Wills  Act  of 
1837  came  into  operation)  was  a  good 
execution  of  the  power,  there  being  no 
reference  to  the  power  in  it. 

Bequest  to  such  persons  as  the  tes- 
tator's wife  should  appoint,  and,  for 
want  of  appointment^  to  her  ''sur- 
yiying**  brothers  and  sisters: — Held, 
to  refer  to  brothers  and  sisters  who 
survived  her.     Daviea  v.  Thom^  347 

See  JuBiSDicnoN. 

WlLL>6. 

PRACTICE. 

See  Affidavit. 
Costs,  1. 
Creditor's  Suit. 
Dismissal. 
Evidence,  1,  2. 
Examination. 
Injuncttign,  5. 
Issue. 

Mortgage,  6. 
Payment  out  of  Court. 
Plea. 

Publication. 
Service. 
Settlement,  1. 
Trustee,  2. 

Vendor  and  Pxtrchaser,  1,  2,  4. 
Winding-up  Acts,  17, 18,  21. 
Witness. 

PRECATORY  WORDS. 

See^ihL,  11. 

PREFERENCE  SHARES. 
See  Contributory,  16. 


PREMlUMa 

See  Proof,  3. 

PRODUCTION. 
See  Winding-up  Acts,  23. 

PROOF. 

1.  The  amount  af  a  call  made  upon 
a  contributoiy  under  the  Joint-stock 
Companies  Winding-up  Act,  1848,be- 
fore  his  bankruptcy,  may  be  proved 
against  his  separate  estate  b j  the  offi- 
cial manager,  although  all  the  debts 
of  the  Company  are  not  fiaid,  for 
which  the  contributoiy  is  liable. 

Where  the  directioD  of  the  Master 
had  not  been  obtained  before  a  proof 
was  tendered  by  the  official  manager 
under  a  bankruptcy,  but  no  objection 
was  made  on  this  ground  to  Uie  ad- 
mission of  the  proof  before  the  Com- 
missioner, and  the  Court,  on  appeal, 
was  satisfied  that  the  proceeding  was 
not  disapproved  of  by  the  Master : — 
Held,  that  it  was  not  competent  to  the 
assignees  to  object,  on  appeal  from  the 
Commissioner's  decision,  that  the  Masr- 
ter*8  approbation  had  not  been  ob- 
tained before  the  proof  was  tendered. 
Expoflfie  Brownj  590 

2.  A  trader,  upon  his  daughter's 
marriage^  covenanted  to  pay,  so  long 
as  the  intended  husband  and  wife,  or 
any  issue  of  the  marriage,  entitled 
under  the  provisions  of  the  settlement, 
should  live,  such  a  sum  as  with  ibe 
annual  produce  of  any  property  which 
might  be  received  as  therein  men- 
tioned, would  amount  to  150i: — 
Hdd,  that  the  payments  of  the  an- 
nuity becoming  due  after  the  issuing 
of  a  fiat  against  the  trader  could 
not  be  proved.  Ex  parte  Evans,   561 

3.  A  trader  covenanted  by  an  an- 
tenuptial settlement  to  pay  the  pre- 
miums on  certain  assigned  poUcies  of 
insurance  on  his  life,  or,  if  he  failed  to 
do  so,  to  repay  to  the  trustees  the 
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amount  which  they  should  pay  in  re- 
spect of  the  premiums.  On  his  be- 
coming bankrupt: — Hdd^  that  the 
trustees  could  not  prove  for  the  amount 
required  by  the  offices  to  be  paid  to 
keep  up  the  policies  during  the  re- 
mainder of  the  bankrupt's  life.  Re 
WhUmarey  565 

See  Clebk. 
Trustee,  3. 

YeNDOB  Aim  PUBCHASEB,  6. 

PROPERTY  TAX. 

In  payinga  creditorwho  has  proved 
in  an  administration  suit  upon  a  bill 
of  exchange,  income  tax  is  deducted 
from  the  interest  Dimning  v.  Hefty' 
denon,  702 

PROSECUTION  OF  ORDER 
See  Wiin)iNO-UP  Acre,  26. 

PROTECTION. 

A  bankrupt,  who  had  unsucces^- 
fully  applied  to  be  dischai^ged  from 
imprisonment  under  the  protection 
clause  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  renewed  his  appli- 
cation after  his  last  examination : — 
Held,  that  it  was  to  be  regarded  as  an 
original  application,  and  that  its  re- 
fusal gave  a  new  right  of  appeal. 

Where  a  bankrupt  is  in  prison  when 
he  obtains  his  protection,  the  Court 
will  not  order  him  to  be  discharged, 
unless  it  appears  that  his  discharge 
will  be  useful  in  the  administration  of 
his  estate. 

Qu4JBre,  whether  costs  of  proceed- 
ings in  bankruptcy  before  the  Vice- 
Chancellor  are  within  the  249th  sec- 
tion of  the  Bankrupt  Law  Conso- 
lidation Act,  1 849.     Bx  parte  Jonesy 
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PROYISIONAL  COMMITTEE- 
MAN. 
See  Contributory,  17,  18,  19,  20. 
Winding-up  Acts,  4. 


PUBLICATION. 

Upon  a  motion,  by  way  of  appeal 
finom  the  Master's  decision,  refusing  to 
enlarge  publication,  the  Court  received 
in  evidence  new  &cts  not  before  the 
Master,  on  which  the  Court  directed 
the  publication  to  stand  enlai^ged;  but^ 
as  the  order  was  obtained  upon  mafce- 
rials  which  were  not  before  the  Mas- 
ter, the  appellant  was  ordered  to  pay 
the  costs  of  the  motion.  Jamas  ▼. 
Griaadl,  290 

PUBLIC  COMPANY. 

The  29th  section  of  the  Joint-stock 
Companies  Registration  Act^  1849, 
requiring  any  contract  or  dealing  be- 
tween a  Company  and  any  director 
(except  as  therein  mentioned),  to  be 
submitted  to  a  meeting  of  sharehold- 
ers, extends  to  a  loan  of  money  from 
a  director  to  the  Company.  Tever- 
sham  V.  CavmerwCB  CoaXbrocik  Steam 
Coal  and  Siccmeea  and  Laugher  Rail- 
way Compaaiy^  296 

See  Annuity,  1. 

Injunction,  1,  2,  4. 

mobtoaoe,  5. 

Parties,  2. 

Pleading,  1. 

Specific  Performance,  1. 

WiNDiNo-up  Acts,  2,  3,  6. 

RAILWAY  COMPANY. 

See  Annuity,  1. 

Injunction,  1,  2,  4. 
Pleading,  1. 

Specific  Performance,  1. 
Winding-up  Acts. 


REAL  ESTATR 
See  Nbw  River  Shares. 

RECTOR. 

See  Benefice. 
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SETTLEMENT. 


REDEMPTION,  EQUITY  OF. 
See  MoBTGAGE,  2. 

REFERENCE. 
See  Winding-up  Acts,  14. 

REHEARING. 

See  CONTBIBUTOBT,  31. 

RENEWAL. 
See  Spbcifig  Pebfobxancb,  2. 

RESCINDING. 
See  Yendob  and  Pubohassb,  6. 

RETIRED  DIRECTOR. 
See  Contbibutobt,  21,  22,  23. 

REVERSION. 
«See  Laches. 

REVOCATION. 
See  Will,  8. 

SALE. 
See  Vendob  and  Pubchaseb,  2,  3. 

SALE  UNDER  DECRER 
See  Vendob  and  Pubchabeb,  1, 4. 

SCRIPHOLDER 
See  Winding-up  Acts,  2. 

SECURITY. 
See  Costs,  1. 

Winding-up  Acts,  15. 

SEPARATE  ESTATR 

See  PABTNEBa 


SERVICE. 

1.  SenMe,  that  service  of  a  copy  of  a 
bill,  at  the  defendant's  house,  upon  a 
member  of  his  family,  is  not  sufficient^ 
unless  the  member  of  the  £unily  is  an 
inmate  of  the  house.  Edgeon  v.  Edg- 
son,  629 

2.  Where  a  defendant  moves  to 
suppress  any  of  the  depositions  taken 
on  behalf  of  the  plaintiff  the  co  de- 
fendants need  not  be  served  with  no- 
tice of  the  motion.  Barnard  v.  Po- 
pmeau^  498 

3.  Order  for  substituted  service  to 
appear  and  answer  on  alleged  agent 
and  receiver  of  defendants,  who  were 
mortgagees  in  possessioiL  Eankier 
V.  FooU,  375 

See  Payment  out  of  Coubt. 

Winding-up  Acts,  3,  16,  17, 18, 
19,  20,  21. 

SETTLEMENT. 

1.  A&ther,in  contemplation  of  the 
marriage  of  hia  son,  proposed,  in  writ- 
ing, to  settle  an  estate  in  a  specified 
pariah,  "worth  200/.  a  year,"  free 
from  incumbrances,  on  himself  for  Ii&^ 
with  sucoeeaive  remainders  to  his  son 
and  his  intended  wife,  and  the  child- 
dren,  charged  with  50L  a  year  to  his 
own  widow,  for  life.  By  a  settlement, 
not  referring  to  the  proposal,  the  &- 
ther  conveyed  an  estate,  held  in  fee, 
worth  67L  a  year,  and  an  estate  of 
which  he  was  tenant  for  life,  with  li- 
mitation to  his  son  in  tail,  of  the  yeariy 
value  of  1901.,  both  in  the  specified 
parish,  to  the  proposed  uses,  and  ab- 
solutely covenanted  that  the  conveyed 
hereditaments  were  of  the  annual  va- 
lue of  200/.,  and  that  he  was  abso- 
lutely seised  in  fee  of  them.  The  mar- 
riage took  effect,  and  both  the  son  and 
his  wife  died,  leaving  an  infant  daugh- 
ter; the  son  had  married  a  second 
time,  and  left  a  son,  who  became  te- 
nant in  tail  of  the  heroditamentsworth 


SHARE. 
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IdOl.  a  year.  In  a  suit  by  the  infant 
daughter  and  the  trustee  of  her  set- 
tlementy  againut  the  representatives  of 
her  grand&ther,  the  settlor,  for  dama- 
ges for  the  breach  of  his  covenant : — 
Meld,  that  the  proposals  coidd  not  be 
looked  to  as  defining  the  value  of  the 
property  to  be  settled ;  and  that  the 
plamti^  were  entitled  to  damages  to 
the  full  extent  of  the  value  of  the  set- 
tled land,  though  that  would  create  a 
total  income  under  the  settlement  of 
247/.  instead  of  only  200/. 

Semble,  that>  where  an  infant,  join- 
ing in  a  suit  with  other  plaintiffs,  asks 
by  her  bill  less  than  she  is  entitled  to, 
the  Court  will,  at  the  hearing,  give 
liberty  to  file  a  new  bill,  and  even 
order  one  to  be  filed.  Wcbce  v.  Bick- 
erton,  757 

2.  By  a  marriage  settlement,  a  sum 
of  money  was  settled  upon  trusts  for 
the  husband  for  life,  then  for  the  wife 
for  life,  and,  after  the  death  of  the  sur- 
vivor, upon  trust  to  pay  the  principal 
among  all  the  children  and  issue  of  the 
intended  hutjband,  to  be  by  him  be- 
gotten on  the  body  of  the  intended 
wife ;  and  if  there  should  be  no  child 
or  issue  of  the  marriage,  or,  being  such, 
they  should  all  die  in  the  lifetime  of 
the  survivor  of  the  husband  and  wife, 
upon  other  trusts  : — Held,  that  the 
children  of  the  marriage,  including 
those  dying  in  the  lifetime  of  the  sur- 
vivor of  the  husband  and  wife,  took 
the  fund,  and  that  no  other  issue  were 
entitled.     Gordon  v.  Hope,  357 

See  Husband  and  Wife,  1. 
Mortgage,  2. 

SHARK 

A  shareholder  in  an  incorporated 
Railway  Company  instructed  a  stock- 
broker to  sell  his  shares.  The  broker 
agreed  with  a  jobber  for  the  sale  of 
them;  but  the  name  of  the  purchaser 
was  not  mentioned.  The  jobber  had 
been  instructed  to  purchase  by  B. 


!  (another  broker),  who,  as  the  jobber 
'  knew,  was  not  purchasing  on  his  own 
behalf.  B.  afterwards  requested  time 
for  completion,  his  principal  not  being 
ready;  and  the  jobber  granted  the 
time  on  B.  giving  his  own  name  as 
that  of  the  principal  A  deed  of  as- 
signment was  prepared  from  the 
vendor  to  B.,  who  paid  the  price  to 
the  vendor,  and  took  the  deed  of  as- 
signment executed  by  the  vendor : — 
Held,  upon  a  bill  filed  by  the  vendor, 
that  B.  was  bound  to  execute  the  as- 
signment, to  pr<3cure  himself  to  be  re- 
gistered, and  to  pay  the  calls  made 
since  the  execution  of  the  assignment 
by  the  vendor,  and  to  indemnify  the 
vendor  against  future  calls;  and  a  de- 
cree was  made  to  that  effect.  Wyrme 
V.  Price,  310 

See  MoBTGAGE,  5, 

SOLICITOR 

1.  The  Court  refused  to  restrain, 
at  the  instance  of  an  administratrix, 
a  solicitor  who  had  acted  on  behalf 
of  the  administratrix  in  the  affairs 
of  her  intestate's  estate,  from  acting 
as  the  solicitor  of  some  of  the  next  of 
kin  in  a  suit  for  the  administration  of 
the  estate.     Hutchinson  v.  Newcurk, 

727 

2.  An  assignee,  who  had  acted  as 
solicitor  to  the  fiat,  was  allowed  to 
charge  for  his  clerk's  time  employed 
in  the  business  of  the  bankruptcy,  as 
costs  out  of  pocket,  but  not  any  profit 
thereupon.     Ex  parte  Newton,     584 

See  Winding-up  Acts,  27. 

SPECIAL  CASE. 
See  Costs,  2. 

SPECIFIC  PERFORMANCE. 

1.  A  Railway  Company,  contem- 
plating a  new  branch  and  endeavour- 
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ing  to  obtain  an  Act  for  the  purpose, 
contracted  with  a  tenant  for  life  for 
the  purchase  of  the  fee,  and  to  ob- 
tain in  their  Act  necessaiy  powers 
for  this  purpose.  Under  the  Act 
which  they  obtained,  it  was  a  quea- 
tion  whether  they  had  power  to  take 
more  than  a  portion  of  the  hmd: — 
Hdd,  that  they  were  neverthelesB 
bound  specifically  to  perform  the 
agreement. 

Quaere,  whether  the  same  decisian 
would  have  been  given  if  the  Com- 
pany had,  throughout^  acted  with 
good  fedth,  and  it  had  been  certain 
that  the  tenant  for  life  could  have  ob- 
tained adequate  compensation  at  law. 
Hawkea  y.  Eastern  CounUes  Bailway 
Company,  748 

2.  The  landlord  of  a  workshop, 
which  he  held  under  a  lease,  agreed  in 
writing  to  underlet  it  at  a  yearly  rent^ 
with  an  option  to  the  tenant  to  take 
an  underlease  upon  the  same  terms  for 
twenty-one  years  from  the  previous 
Lady-day.  The  tenant  continued  in 
possession  under  this  agreement  for 
four  years,  when  he  received  notice 
to  quit.  He  then  applied  to  his  land- 
lord for  a  lease  for  twenty-one  yeara^ 
according  to  the  agreement.  Some 
months  afterwards,  the  landlord  ob- 
tained possession  of  the  premises  un- 
der a  warrant  of  possession  from  a 
District  Court  The  tenant  filed  a 
bill  against  the  landlord  for  specific 
performance  and  an  injimction.  It 
appeared,  at  the  hearings  that  the 
tenant  had  not  kept  the  premises  in 
repair.  The  Court  dismieeed  the  bill 
with  costs^  and  expressed  a  doubt 
whether  the  plaintiff  had  not,  by  his 
delay  alone,  lost  his  option  to  renew. 
Nimn  V.  TruacoU,  304 

3.  An  agreement  waa  entered  into 
for  the  purchase  of  a  mansion-house 
and  lands,  admeasuring  about  ninety- 
six  acres,  comprised  in  particulars 
with  the  following  statement : — "The 
whole  is  fineehold,  except  about  eight 


acres^  which  is  copyhold  of  the  i 
of  C.  (but  undiBtrnguished  except  as 
to  not  including  any  of  the  build- 
ings).** Upon  the  abatract  of  title, 
one  of  the  purcha8er*8  requisitions 
was^  that,  as  the  abstract  did  not 
shew  any  connexion  between  the  par- 
cels described  in  the  deeds  abstracted 
and  those  set  forth  in  the  printed 
particulars,  the  vendors  should  es- 
tablish the  identity  of  the  lands  sold 
with  those  in  the  abstract  After 
some  negotiation,  but  without  com- 
pliance with  this  requisition,  a  sup- 
plemental agreement  was  entered  intoy 
by  which  possession  was  given  up  to 
the  purchaser,  he  accepting  the  title 
subject  to  the  vendors'  producing  a 
"  declaration  of  identity  of  the  lands 
mentioned  in  the  deed  to  those  sold." 
The  vendors  then  produced  a  declar- 
ation, of  which  the  purchaser's  coun- 
sel approved,  in  proof  of  the  local 
identity  of  the  parcels,  but  not  dis- 
tingui^ng  the  freehold  from  the 
copyhold  parts.  Subsequently,  the 
purchaser  procured  evidence,  shewing 
that  it  was  highly  probable  that  the 
mansion  was  built  <m  the  copyhold 
part  of  the  property,  and  insisted  that 
the  vendors  were  bound  to  identify 
its  site  with  the  portion  which  was 
not  copyhold.  The  vendors  declined 
to  furnish  the  necessary  evidence. 
Upon  a  bill  by  them,  to  compel  Bp»- 
cific  performance  of  the  agreement : — 
Held,  that  the  purchaser  was  not 
entitled  to  require  such  evidence  of 
identity;  and  the  Court  decreed  sp^- 
dfic  performance,  with  a  declaration 
to  that  efiect  DawBon  v.  Brinck- 
mon,  376 

^obShabb. 

STAMP. 

See  Chbqub. 

STAYING  PROCEEDINGS. 
See  Cjueditob'b  Suit. 
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SUBPOENA. 
See  Service,  3. 

SUBSTITUTED  ROAD. 
See  IirjUNcnoNy  4. 

SUMMONS. 

A  person  alleging  that  lie  was  a 
creditor  of  trader  served  him  -with  a 
summons  (under  5  <&  6  Vict.  c.  122), 
which  was  dismissed  upon  the  al« 
leged  debtor  deposing  that  he  verily 
bdieved  that  he  had  a  good  defence 
to  the  demand.  Afterwards,  the 
Bankrupt  Law  Consolidation  Act 
having  passed,  the  alleged  creditor 
served  the  trader  with  another  sum- 
mons for  an  alleged  debt,  which  was 
in  part  composed  of  the  former  de- 
mand:— Held,  that  the  former  dis- 
missal was  not  of  itself  a  sufficient 
answer  to  the  sunmions.  Hx  parte 
Alcock,  Be  Wearing,  654 

SURRENDER 

A  bankrupt  obtained  an  order  for 
leave  to  surrender,  and  for  his  costs 
to  be  paid  out  of  the  estate,  on  a  pe- 
tition supported  by  his  affidavit,  stat- 
ing, that  his  surrender  had  been  pre- 
vented by  his  having  left  England  on 
account  of  &mily  di^iigreements.  The 
petition  was  unopposed.  On  appear- 
ing before  the  Commissioner  to  sur- 
render, he  was  examined,  and  stated 
that  he  left  England  on  account  of 
his  embarrassments.  The  assignees 
thereupon  petitioned  to  have  the  for- 
mer oi^er  discharged;  but  the  Court 
refused  to  discharge  it,  holding  that 
the  circumstance  would  be  properly 
regarded  when  the  bankrupt  applied 
for  his  certificate.  Ex  parte  Fen- 
nH,  Be  Turner,  555 


TAX. 
See  Faopebxy  Tax. 


TAXATION. 
See  Costs,  3. 

TENANT  FOR  LIFR 
See  WiiiL,  7. 

TENANT  IN  TAIL. 
^00  Lakd-Taz. 

THELLUSON  ACT. 
See  Accumulation,  1,  2, 

TIME. 

See  AMENDiKa 
Dismissal. 
Laches. 
Winding-up  Acts,  29. 

TIME  FOR  APPEAL. 

See  Pbotbotion. 

TITLR 
See  Yendob  and  Pubchaseb,  3. 

TRADER. 

See  OERTIFIGATBy  L 

TRADER  DEBTOR 

Semble,  that  the  79th  section  of  the 
Bankrupt  Law  Consolidation  Ac^ 
1849,  does  not  render  it  imperatLye 
upon  the  Oominissioners  to  require  a 
trader,  summoned  under  that  section^ 
to  enter  into  a  bond. 

Upon  such  a  summons,  if  either 
£he  trader  or  the  creditor  tenders 
himself  to  be  examined,  his  examina- 
tion ought  to  be  taken.  But  it  is 
not  incumbent  on  the  Court  to  hear 
any  other  witnesses.  Ex  parte  Sheuy 
ard,  Be  Sheward,  609 

See  Summons. 
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TRADING. 

A  barrister,  who  took  leases  of 
three  pieces  of  grouDd,  and  built 
hmses  upoD  them  for  the  purpose  of 
letting — Hdd,  not  to  be  a  builder 
within  the  meaning  of  the  bankrupt 
laws;  but,  on  it  appearing  that  he 
had  accepted  a  bill,  addressed  to  him 
by  the  description  of  "  builder,"  and 
had  brought  an  action  for  slander,  on 
the  ground  that  the  word  complained 
of  injured  him  as  a  trader,  the  fiat 
was  annulled  without  costs.  Ex 
parte  Stewart,  Re  Stewart,  557 

TRANSFER. 

^e«  Contributory,  13,  23,  24,  25, 26, 
27,  28,  29,  30,  31,  32,  33,  34. 

TRUST. 

See  Accumulation,  1. 
Will,  1 1. 

TRUSTER 

1.  Trustees  were  directed  by  a  will 
to  place  the  trust  monies  in  the  pub- 
lic funds,  or  on  some  good  and  ap- 
proved freehold  or  leasehold  securi- 
ties, at  interest.  The  trustees,  act- 
ing bon4  fide,  had,  in  1828,  upon 
the  report  of  a  surveyor,  (who  had 
valued  the  property  at  35 00/.,  and 
the  annual  rental  atl75/.),  lent  2600/., 
part  of  the  trust  monies,  upon  a  mort- 
gage, with  powers  of  sale,  of  the 
valued  property,  and  which  consisted 
of  four  freehold  messuages,  at  the 
time  in  an  unfinished  state,  the  ac- 
tual yearly  rent  of  which  being  only 
105/.  The  mortgagor  having  become 
insolvent,  the  trustees  sold  the  pro- 
perty in  1836,  which  then  realised 
less  than  the  amount  lent  by  353/. 
4«.  2d,,  and  that  sum  was  lost  to  the 
estate.     In  a  suit  by  a  cestui  que 


trust,  the  Court  declined  to  chaige 
the  trustees  with  the  loss,  and  allowed 
them  their  costs  of  suit,  and  their 
costs,  charges^  ani  ezpensea  Jones 
V.  Lewis,  471 

2.  An  executor,  three  years  after 
the  death  of  his  testator,  paid  the 
balance  of  the  testator's  assets  in  his 
hands  into  Court,  under  the  Act  for 
the  relief  of  trustees.  Afterwards, 
the  executor  discovered  that  there 
were  debts  of  the  testator  to  a  con- 
siderable amount  unpaid  Upon  his 
petition,  the  money  paid  in  wajs  paid 
out  to  him,  on  his  undertaking  pro- 
perly to  apply  the  fund.  Ex  parte 
Tau/mey,  677 

3.  A  partner  in  a  bank  drew  out 
part  of  a  balance  standing  to  the  ac- 
count of  trustees  of  a  will,  under 
which  he  was  interested,  without  the 
authority  of  the  trustees,  and  invest- 
ed it  upon  a  canal  mortgage,  which 
was  an  unauthorised  security :  —Hdd, 
on  the  bankruptcy  of  the  bankers, 
that  the  cestuis  que  trustent  were 
entitled  to  prove  for  the  whole  of  the 
balance,  without  giving  up  the  canal 
mortgage.  Ex  parte  Biddulphy  Re 
Biddvlph,  587 

4.  Where  a  trustee  invested  part 
of  the  trust  monies  upon  a  mortgage, 
with  a  power  of  sale,  and  a  trust  i<x[ 
the  mortgagor,  in  the  event  of  there 
being  a  surplus,  and  became  bank- 
rupt : — Hdd,  that  the  mortgagor  was 
not  a  necessary  party  to  a  petition, 
under  the  Bankrupt  Law  Consolida- 
tion Act,  for  the  appointment  of  a 
new  trustee.  Ex  parte  McvrshaU,  Re 
Haskayne,  670 

5.  A  petition  for  the  appointment 
of  a  new  trustee  in  the  place  of  a 
bankrupt,  under  the  Bankrupt  Law 
Consolidation  Act,  should  be  ad- 
dressed to  the  Lord  Chancellor,  and 
heard  by  the  Court  of  Chanoeiy. 

Where  the  bankrupt  was  served 
with  such  a  petition  he  was  held  en- 
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titled  to  his  costs.     Ex  parte  Cart- 
vnight,  Re  Yates,  648 

JSee  Contributory,  34. 
Winding-up  Acts,  27. 

UNDUE  INFLUENCK 
JSee  Pleading,  2. 

VENDOR  AND   PURCHASER 

1.  Property  was  sold  under  a  de- 
cree, subject  to  conditions,  one  of 
which  was,  that  the  purchase-money 
was  to  be  paid  into  Court  on  or  be- 
fore the  3()th  of  November,  or  that 
interest  should  be  paid  from  that 
time  at  51,  per  cent.  The  abstract 
was  not  delivered  till  October  18th; 
and  the  deeds  were  in  the  hands  of 
mortgagees,  who  declined  producing 
them  without  payment.  On  the 
purchaser's  application  on  the  15th 
of  December,  the  Court  allowed  him 
to  pay  in  the  principal  and  interest 
up  to  that  day,  without  prejudice  to 
any  question  and  without  acceptance 
of  title.     BtUley  v.  Gill,  640 

2.  Where  a  reference  had  been 
dirocted  to  inquire  whether  an  offer 
for  the  purchase  of  leaseholds  was 
beneficial,  and  ought  to  be  accepted, 
and  the  Master  reported  in  favour  of 
the  purchase: — Heldy  that  the  pur- 
chasers were  entitled  to  the  rents 
from  the  date  of  the  order  of  refer- 
ence.    Cheetham  v.  Stwrtevant,     468 

3.  A  purchaser  under  a  decree  of 
leaseholds  presented  a  petition  to  be 
discharged  from  his  purchase,  on  the 
ground  that  a  share  in  the  property 
had  been  bequeathed  upon  trusts,  and 
that  the  bequest  appeared,  by  in- 
ference from  the  pleadings,  to  have 
been  assented  to;  but  that  some  of 
the  cestuis  que  trustent  were  infants, 
and  were  not  before  the  Court.  The 
assent  was  disputed : — Held,  that  the 
purchaser  was  not  entitled  at  once  to 
be  discharged,  but  only  to  a  reference 


to  the  Master  as  to  title.     WhUfidd 
v.  LequeiUre,  464 

4.  Defendants  in  a  cause  where 
there  has  been  a  sale  under  a  decree, 
ought  to  be  served  with  the  petition 
of  a  purchaser  to  be  discharged  frx)m 
his  purchase. 

In  September,  1848,  a  purchaser 
bought  under  a  decree,  and  by  his 
requisitions  on  the  title  required  a 
receipt  to  be  given  by  a  trustee  hav- 
ing power  to  give  receipts,  but  who 
was  by  mistake  stated  in  the  plead- 
ings  to  have  disclaimed,  and  was  not 
a  party  to  the  cause.  Afterwards, 
the  purchaser  required  that  the  trus- 
tee ^ould  be  brought  before  the  Court 
by  supplemental  bilL  In  the  course 
of  the  discussions  on  these  subjects, 
it  was  objected  by  the  purchaser  that 
an  additional  cestui  que  trust  ought 
to  have  been  brought  before  the  Court. 
The  plaintiff  acceded  to  this,  and  pro- 
mised that  the  defects  complained  of 
should  be  supplied  and  remedied  by 
a  proper  supplemental  suit,  and  peti- 
tion of  rehearing,  in  which  (as  all  pr  r- 
ties  were  amicable)  a  decree  might  be 
obtained  in  three  weeks.  This  took 
place  in  March,  1 849.  The  purchaser, 
in  answer  to  the  proposal,  declined 
waiting  any  longer,  and  demanded 
back  his  deposit  and  costs.  He  then 
presented  a  petition  to  be  discharged 
from  his  purchase;  but  before  the 
petition  came  on  to  be  heard,  the  de- 
fects in  the  suit  had  been  supplied : 
— HM,  not  a  case  for  dischsurging 
the  purchaser.  Sherwood  v.  Beve- 
ridge,  425 

5.  A  testatrix  devised  copyholds 
to  A.,  subject  to  the  payment  of  400/. 
to  a  legatee.  The  legatee's  husband 
attested  the  execution  of  the  wilL 
The  devisee  sold  to  a  purchaser  for 
the  frill  value  of  the  estate,  both  par^ 
ties  treating  the  legacy  as  void,  and 
not  noticing  it  in  the  conveyance. 
The  purchaser  afterwards  resold: — 
Ueldf  that  the  legatee  had  no  remedy 
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in  eqnitjagainstthe  dovMOO,to  reooyer 
from  him,  personallj,  the  amount  of 
bis  legacy.  Jillard  v.  £dgar,  502 
6.  ^n  agreement  was  entered  into 
for  the  purchase  of  4000  tons  of  iron 
ndls,  at  12^  1 2«.  6d,  per  ton,  accord- 
ing to  a  section,  to  be  delivered  by 
November  1st,  1846;  and  11,500/. 
was  to  be  paid  by  the  purchaser  by 
way  of  deposit  According  to  the 
eustom  of  the  trade,  this  deposit  was 
to  be  retained  by  the  seller  as  a  se- 
ootity  against  any  damages  from  the 
non-performance  of  the  contract. 
The  deposit  was  paid  in  bills  of  ex- 
change. In  June,  184G,  the  pur- 
chaser became  bankrupt.  On  the 
bills  becoming  due,  they  were  dis- 
honoured:— HMy  that  the  vendors 
were  entitled  to  prove  upon  two  of 
the  bills  remaining  in  their  hands. 
£x  parte  Bolckaw,  Re  Mctdean,  656 

See  Leoact  Dutt. 
Shabe. 
Specific  Perfobuaitc]^  3. 

VOLUNTARY  BOND. 
See  Bond. 

WAIVER 

See  Contributory,  27. 

Specific  Perfokhanci^  3. 

WIDOW. 
See  ELBcmoK,  1. 

WIFR 
See  Husband  and  Wife. 

WILL. 

1 .  A  testator  made  his  will,  duly 
attested  so  as  to  pass  freehold  estate, 
dated  in  1828.  In  May,  1831,  he 
made  a  codicil,  which  was  attested 
by  two  witnesses  only,  declaring  it 
to  be  a  codicil  to  his  wHl,  and  direct- 


ing that  it  should  be  annexed  there- 
to. This  codicil  varied  the  disposi- 
tion of  parts  of  his  real  estate.  In 
September,  1831,  he  made  a  second 
codicil,  duly  attested  so  as  to  pass 
freehold  estate,  which  he  declared  to 
be  a  second  codicil  to  his  will,  and 
directed  the  same  to  be  annexed 
thereto  and  taken  as  part  thereo£ 
The  second  codicil  concluded  by  con- 
firming his  will : — Heldy  that  the  se- 
cond codicil  gave  the  same  effect  to 
the  first  codicil  as  if  it  had  been  duly 
attested  by  three  witnesses.  Aaram 
V.  Aaron,  475 

2.  A  testator,  by  will  executed  in 
1838,  gave  the  residue  of  his  real 
and  personal  estate  to  trustees,  upon 
trust,  to  pay  an  annuity  to  his  wife^ 
and  to  invest  the  sum  of  lOOCU.,  and 
pay  the  interest  to  his  son  for  life; 
and,  after  his  decease,  to  any  widow 
of  his  son;  and,  after  her  decease^ 
upon  trust,  as  to  the  principal,  for 
his  children ;  and  subject  to  the  an- 
nuity and  to  the  above  and  another 
legacy,  upon  trusts  expressed  thus: 
— *'  In  trust  for  all  my  children,  in 
equal  shares,  and  the  heirs  of  their 
bodies,  (except  as  to  my  son  J.  F.  Q^ 
and  hischildren  and  their  iasue^  whose 
share,  in  consequence  of  the  IOO<ML 
set  apart  for  him  and  them  as  afore- 
said, shall  be  rated  at  1000^  leas 
than  the  share  of  any  other  of  my 
children);  and  in  case  there  shall  be 
a  fidlure  of  issue  of  any  of  such  chil- 
dren, then,  as  to  the  share  or  shares 
of  him,  her,  or  them,  whose  issue 
shall  so  fiul,  to  the  use  of  the  others 
or  other  of  them,  and  the  seversl 
heirs  of  their  respective  bodies.* 
The  testator  was  possessed  of  free- 
hold and  leasehold  property,  and  left 
J.  F.  G.  and  one  other  child  :—£M<( 
that  J.  F.  G.  was  entitled  in  fee  to 
half  of  the  testator's  freeholds,  and 
absolutely  to  his  leaseholds;  that  the 
parenthetical  expression  was  merely 
explanatory;  and  that  the  29th  seo- 
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tionof  the  Wills  A'ct  did  not  affect  the 
deyiae  and  gift.     Grwt^  ▼.  GreeUy  480 

3.  A  testator,  W.,  devised  his  real 
estates  to  trustees,  upon  trust  to  re- 
oeiye  the  rents,  and,  on  his  son  John 
arriving  at  the  age  of  twenty-fiye 
years,  to  let  him  into  possession,  but 
neither  he  nor  his  heirs  to  the  third 
generation  were  to  sell  or  mortgage 
the  same,  it  being  the  testator's  de- 
sire that  the  property  should  remain 
in  the  W.  nama  If  John  should 
die  without  leaving  lawful  issue,  it 
was  the  testator's  will  that  his  daugh- 
ter Ann  should  have  his  sharo,  sub- 
ject to  the  same  limitations.  If  John 
and  Ann  should  die  under  age,  or 
without  leaving  issue,  the  testator  de- 
vised the  property,  aifter  deducting  a 
certain  sum  from  the  produce  in  &- 
your  of  his  (the  testator's)  daughter 
Elizabeth,  to  and  for  the  benefit  of 
the  plainti&  The  testator  had  the 
three  children  named  in  his  will  liv- 
ing at  his  death,  and  no  more.  Eli- 
zabeth died  at  the  age  of  two  years; 
Ann  survived  her,  and  died  at  the 
age  of  nineteen  years,  immarried ;  and 
John,  the  last  survivor,  died,  aged 
thirty  years,  leaving  children,  who 
all  cQed  unmarried,  and  without  is- 
sue. John,  by  his  will,  devised  part 
of  the  other's  real  estate  to  the  de- 
fendants:— Hdd^  firsts  that  the  de- 
visees of  John,  the  son,  took  no  estate 
in  the  hereditaments  of  W.  the  ^Either, 
devised  by  his  will;  and,  secondly, 
that  the  plainti£fo  took  the  estates  in 
the  hereditaments  of  W.  the  father, 
and  in  such  manner  as  given  to  them 
by  the  wiU  of  W.  the  father. 

Where  there  is  a  doubtful  question 
as  to  the  legal  title  to  an  estate  on 
the  construction  of  a  will,  the  prac- 
tice is,  not  to  determine  it  on  demur- 
rer, although  the  inclination  of  the 
Court  may  be  in  fovour  of  the  de- 
fendant, but  to  overrule  the  demur- 
rer, without  prejudice  to  the  defend- 
ant's insisting  on  the  same  matters 


by  way  of  answer. — BrowMVsord  v. 
EduKvrds  referred  to  on  this  point. 
MoHimer  v.  Hartiey,  316 

4.  A  testatrix  in  1831  made  a 
will,  bequeathing  as  follows:  ^'To 
the  three  children  of  my  niece  F.  W., 
the  sum  of  500/.  each."  At  the  date 
of  this  will,  F.  W.  had  three  children 
only,  as  the  testatrix  knew.  F.  W. 
subsequently  had  six  other  children, 
of  the  birth  of  each  of  whom  the  tes* 
tatrix  was  informed.  The  testatrix, 
in  1836,  1842,  and  1844,  made  three 
new  wills^  successively  revoking  the 
former,  in  each  of  which  the  bequest 
was  repeated  in  the  same  words : — 
Held,  that  the  bequest  in  the  will  of 
1844  must  be  r^ui  as  if  the  word 
"three"  had  been  omitted,  or  had 
been  the  word  "  nine." 

Two  co-defendants  were  examined 
on  behalf  of  defendants  whose  inter- 
ests were  not  identical  with  their 
own: — ffdd,  that  their  testimony 
was  admissible  in  evidence.  Daniel 
V.  Banidl,  337 

5.  A  testatrix  gave  a  fund  to  A 
and  B.,  who  were  her  executorH,  in 
trust  to  place  out  the  same  at  inter- 
est, and  to  apply  the  interest  thereof, 
or  the  principal,  for  the  benefit  of 
Maiy  Ann  S.,  in  such  way  as  they 
might,  in  their  discretion,  think  fit, 
during  her  life,  it  being  the  wish  of 
the  testatrix  that  they  should  dispose 
of  the  principal  and  interest,  or  tmj 
part,  or  should  withhold  the  whole 
and  let  the  interest  accumulate;  and, 
upon  the  decease  of  Maiy  Ann  S.,  in 
case  the  trust-fuud,  or  any  part  there- 
of or  interest,  should  then  remain  un- 
disposed of,  upon  trusts  for  other  per- 
sons. A.  and  B.  paid  the  interest  of 
the  trust  fund  and  100/.,  part  of  the 
capital,  to  Maiy  Ann  8.,  and  died 
without  any  other  exercise  of  their  dis- 
cretionary power: — Held,  that  Mary 
Ann  S.  was  entitled  t<o  the  whole  of 
the  trust  funds.  Gtide  v.  WorMng- 
Um,  389 
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6.  A  ie»tator  (lirccied  hln  debts 
and  funcrU  exjien.ses  to  be  ])aid,  and 
gave  to  bin  wife  all  hk  estate,  effects, 
grxitb,  chutteLs  hou.ie.s,  lauds,  monieH, 
iMicuritiett  for  money,  due  or  growing 
due,  every  matter  and  tbiug  whatso- 
ever and  wheres<^>ever  the  same  might 
be  at  the  time  of  hia  decease,  for  her 
sole  8e])arate  iLse  and  benefit;  and  he 
fui'ther  directed,  that,  at  her  decease, 
whatever  remained  of  his  estate  and 
effei^trt  should  go  to  and  be  equally 
divided,  share  and  share  alike,  among 
certain  H]>eeificd  persons,  or  such  of 
them  as  should  then  be  living: — 
J/ddj  that  there  was  a  substantial 
gift  after  the  widow  s  death.  Con- 
dtaJbley.BuU,  411 

7.  Uureceived  dividends  held  not 
to  pass  under  a  bequest  of  the  divi- 
dends and  Interest  of  all  the  testator's 
money  in  the  funds  to  a  legatee  for 
life.     Shore  y.  WeekfAj,  467 

8.  A  testator,  having  by  his  will 
given  a  legaey  of  5000^.  to  a  married 
daughter,  made  a  codicil  revoking  the 
legacy,  and,  in  lieu  thereof,  gave  2500^. 
to  her  husband,  and  2o00/.  in  trust  for 
the  daughter  and  her  children,  free 
froui  all  debts  or  liabilities  of  her  hus- 
band : — lldd,  that  the  daughter  was 
entitled  to  the  income  of  the  2o00^ 
for  her  life,  with  remainder  to  all  her 
children  as  to  the  capital. 

A  testator  devised  all  his  real  pro- 
perty to  his  youngest  son  and  his  heirs, 
but  if  he  should  die  unmarried,  then 
to  his  sisters  and  their  heirs.  By  a 
codicil,  he  declared  that  he  lefb  in  trust 
to  his  executors  the  whole  of  the  pro- 
j)ei'ty  of  every  description  which  he 
had  willed  to  his  youngest  son: — 
lleld^  that  the  beneficial  disposition 
made  by  the  will  was  not  revoked,  but 
that  the  executors  took  subject  to  the 
trusts  thereby  declai-ed.  Froggatt  v. 
Warddl,  QSo 

9.  Devise  unto  and  to  the  use  of 
trustees,  their  heirs  and  assigns,  upon 
*trust  to  pay  the  rents  and  pix)fits  to  a 


married  woman,  for  her  separate  as6^ 
for  life ;  and,  afler  her  decease,  in  tmsk 
for  all  her  children,  who  should  attain 
twenty-one,  or,  being  daughter8,aitain 
that  age  or  marry,  and  their  heirs  and 
assigns  for  ever,  as  tenants  in  com- 
mon : — Ueldy  to  give  vested  estates  to 
all  her  children  as  they  came  into  ex- 
istence,  subject  to  be  divested  on  their 
deaths  under  twenty-one,  and  (if 
daughters)  unmarried.  Riley  v.  Gar" 
neUj  621> 

10.  A  testatrix  bequeathed  a  sum 
of  money,  upon  trust  to  pay  the  in- 
terest for  the  maintenance  and  edu- 
cation of  an  infemt  legatee,  and  di- 
rected, that,  when  the  legatee  should 
attain  twenty-one,  the  principal  should 
be  paid  to  him ;  but  if  he  should  die 
before  his  legacy  became  ])ayable, 
leaving  lawful  issue,  such  issue  diould 
be  entitled  to  the  legacy.  And  the 
testator  bequeathed  one  moiety  of  his 
residuary  estate,  upon  trust,  to  pay 
the  income  to  a  tenant  for  life;  and, 
after  her  death,  to  pay  the  principal 
to  the  above-mentioned  legatee,  when 
his  other  legacy  should  become  pay- 
able ;  with  a  bequest  over  in  case  of 
his  death  without  leaving  law^  issua 
The  legatee  died  in  the  lifetime  of  the 
tenant  for  life,  having  attained  twen- 
ty-one, but  without  having  been  mar- 
ried : — Ilddf  that  his  representatives 
were  entitled  to  the  moiety.  Wood' 
bunie  V.  Woodlmme,  643 

11.  A  testatrix  bequeathed  3000^. 
to  a  legatee,  whom  she  appointed  her 
sole  executrix;  and  3000^  in  addition 
for  the  care  and  trouble  she  would 
have  in  acting  as  executrix.  And 
the  testatrix  bequeathed  all  the  rest, 
residue,  and  remainder  of  her  personal 
estate  to  the  same  legatee,  her  exe- 
cutors, administrators,  and  assigns, 
"  well-knowing"  that  she  would  make 
a  good  use  and  dispose  of  it  in  a  man- 
ner in  accordance  with  the  te.statrix*s 
views  and  wishea  Among  the  tes- 
tatrix's 2)a|)er8  some  writings  were 
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found,  made  after  the  passing  of  the 
Willa  Act,  but  not  attested  as  re- 
quired by  that  statute,  denoting  seve- 
ral charitable  as  well  as  other  gifts, 
which  the  testatrix  desired  should  bo 
made.  One  of  these  was  headed  "my 
wishes.** 

Hddy  that  there  was  no  sufficient 
expression  of  intention  that  the  exe- 
cutrix should  take  the  residue  bene- 
ficially, and  that  slie  therefore  held  it 
in  trust  for  the  next  of  kin. 

Hddj  also,  that  the  unattested  pa- 
pers could  not  be  looked  at  for  the 
purpose  of  ascertaining  what  the  tes- 
tatrix's intentions  were.  Brigga  v. 
Fennyy  525 

See  Electiox,  1. 
Evidence,  1. 
Jurisdiction. 
Power,  2. 

WINDING  UP  ACTS. 

As  to  the  Order  to  Wind  up, 

1.  A  member  of  the  managing 
committee  of  a provisionaDy  registered 
Bail  way  Company,  who  had  declined 
to  take  any  shares,  and  to  whom  no 
shares  had  been  allotted,  had  paid 
300/.  to  the  solicitor  employed  on 
behalf  of  the  Comjiany,  for  costs : — 
Held,  that  he  was  entitled  to  have  the 
Company  woimd  up. 

Where  service  on  a  member  is  suffi- 
cient, the  affidavit  of  service  need  only 
state  that  the  person  served  is  a  mem- 
ber.     £x  parte  Cooke,  148 

2.  A  scrip-holder  in  a  provisionally 
registered  Railway  Company,  who  haJs 
not  signed  the  subscription  contract, 
may  present  a  j)etition  to  wind  up  the 
Company.     Fx  parte  Capper,  1 

3.  Where  a  shareholder  in  a  Rail- 
way Company  had  applied  to  the 
Court  of  Bankruptcy  for  protection, 
and  had  entered  into  an  arrangement 
with  his  creditors,  under  7  <fe  8  Vict. 


c.  70 : — Held,  that  he  cotdd  not  peti- 
tion to  have  the  Company  wound  up 
under  the  Joint-stock  Companies 
Winding-  up  Act,  without  serving  the 
petition  upon  the  trustees  under  the 
deed  of  arrangement.  ExparteWaUer^ 

2 

4.  Where  members  of  the  provi- 
sional committee  of  a  projected  Rail- 
way Company  have,  with  others^  in- 
curred liabilities  with  reference  to 
the  intended  Company,  they  are  en- 
titled to  have  the  affairs  of  the  Com- 
pany womid  up,  although  such  liabili- 
ties may  not  affect  the  general  body 
of  subscribers.  Ex  parte  Uolina- 
worth,  7 

5.  A  shareholder  in  a  dissolved 
Railway  Company  had  expressed 
himself  satisfied  with  an  account  pro- 
duced to  him,  and  received,  in  1847, 
a  second  dividend  in  part  return  of 
his  deposit,  and  under  the  designation 
of  a  final  dividend,  leaving  only  22/. 
of  his  deposit  unretumed.  In  1849 
he  presented  a  petition  to  have  the 
Company  wound  up  under  the  Act  of 
1848,  when  there  appeared  to  be  no 
debts  due  from  the  Company,  nor 
any  assets,  except  such  as  might  be 
procured  from  re-opening  the  ao- 
counts,  or  recovering  from  subscriben 
the  amounts  unpaid  on  their  deposits : 
— Held,  not  a  case  for  a  winding-up 
order,  nor  for  ordering  the  petition 
to  stand  over  to  allow  an  inspection 
of  the  accounts  of  the  Company.  Ex 
parte  MurreU,  4 

6.  Winding-ap  order  made  in  the 
case  of  an  Insurance  Company^  which 
had  been  dissolved  and  its  business 
transferred  to  another  office,  there  re- 
maining a  sum  of  4000/.  to  be  divided 
among  the  shareholders.  Ex  parte 
Phillips,  3 

7.  The  circumstance  that  policies 
of  a  Life  Insurance  Company  are  still 
in  force,  and  that  the  liabilities  of 
the  Company  upon  them  cannot  be 
settled  for  many  years,  is  not  suffi- 
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dent  to  render  it  inexpedient  to  make 
an  order  for  winding-up  guch  a  Com- 
pany, under  the  provisionB  of  the 
Joint-stock  Companies  Winding-up 
Act,  1848.     Ux parte  Dee,  U2 

8.  A  Company  was  provisionally 
registered  for  making  a  railway  of 
170  miles,  to  complete  the  communi- 
cation from  London  to  the  Western 
Coast  of  Ireland ;  and  a  subscription 
contract  was  executed,  authorising 
the  directors,  among  other  things,  to 
apply  for  an  Act  to  construct  only  a 
portion  of  the  line  if  they  thought 
fit.  Afterwards,  a  portion  of  the 
scheme  was  abandoned  by  the  direc- 
tors, and  the  deposits  applied  to  pro- 
cure an  Act,  which  was  obtained,  for 
making  a  portion  of  the  line,  forty 
miles  only : — Held,  not  a  proper  case 
for  an  order  upon  the  petition  of  a 
scripholder  under  the  original  agree- 
ment for  winding  up  the  afiairs  of 
the  Company,  under  the  provisions 
of  the  Joint-stock  Companies  Wind- 
ing-up Act,  1848.  Bx  parte  Fisher, 
Be  Wexford  and  Valencia  Railway 
Company,  116 

9.  By  the  prospectus  of  a  Joint- 
stock  Company,  provisionally  regis- 
tered in  £ogland,  it  was  proposed  to 
form  a  Company,  to  be  constituted  a 
**  Compania  Anonima  **  in  Spain,  for 
the  construction  of  a  railway  in  that 
country.  It  was  therein  stated  that 
the  affairs  of  the  Company  would  be 
conducted  by  a  board  of  directors  in 
London,  (where  the  Company  had  an 
ofBce,)  assisted  by  a  committee  in 
Madrid.  The  objects  of  the  Com- 
pany having  failed : — Held,  that  the 
English  law  applied  to  such  a  Com** 
pany;  and  that  it  was  within  the  ju- 
risdiction of  the  Court  to  dissolve  the 
Company  and  wiud  it  up. 

In  a  Joint-stock  Cc«npany,  pro- 
jected to  consist  of  120,000  shares, 
with  a  deposit  of  2/.  a  share,  53,000 
shares  were  subscribed  for,  and  the 
deposits  were  paid  upon  them,  prior 


to  February,  18^.  The  promoters 
obtained  £com  the  Spanish  Govern- 
ment a  right  to  oonstmct  a  railway 
in  Spain,  and  deposited  30,0002.  as  a 
guarantee  for  the  formation  of  the 
railway,  subject  to  forfeiture  if  the 
works  were  not  proceeded  with.  The 
preliminary  surveys  were  made,  bat 
litigation  having  arisen  among  the 
shareholders,  no  further  progress  was 
made  in  the  undertaking,  and  the 
deposits  of  the  Spanish  shaieholdefB 
were  returned  to  them  by  the  direo- 
tors  in  Spain,  upon  an  agreement  to 
re-advance  them  when  wanted: — 
Hdd,  a  proper  case  for  ordering  the 
Company  to  be  wound  up  under  the 
Joint-stock  Companies  Winding-up 
Acts, 

Semble,  that  a  Company  ought  not 
to  be  charged  with  the  costs  of  more 
than  one  petition  for  an  order  to 
wind  up  its  afi&drs.  Ex  parte  Ihimer^ 
Be  Madrid  and  Valencia  Railtoay 
Company,  127 

10.  Upon  a  petition  to  wind  up 
a  Company  under  the  Winding-up 
Acts,  a  preliminaiy  inquiry  was  di- 
rected as  to  the  expediency  of  making 
the  order,  although  the  petiticm  was 
unopposed.  Re  Great  Eastern  and 
Western  Railway  Company,         218 

11.  Where,  upon  a  petition  for  an 
order  under  tibe  Winding-up  Act,  it 
did  not  appear  that  there  existed  any 
debt  or  liability  of  the  Company,  or 
that  the  petitioner  had  sustained  or 
was  likely  to  sustain  any  loss  in  re- 
spect of  any  debt  of  the  Company, 
and  no  assets  were  shewn  to  exist 
except  such  as  might  arise  by  com- 
pelling the  directors  to  make  good 
monies  expended  by  them  in  pur- 
chasing shares  to  enhance  the  price 
of  them  in  the  market: — Held,  not  a 
proper  case  for  an  order.  And  the 
transactions  complained  of  having 
occurred  five  years  before  the  pre- 
sentation of  the  petition,  and  having 
been  the  subject  of  an  investigation 
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and  a  suit  institated  four  years  pre- 
yiouflly^  aad  compromise,  and  also  of 
another  petition  which  had  been 
abandoned  on  a  compromise,  the  new 
petition  was  dismissed  with  costs* 
Ex  parte  Indervrick,  He  Great  Mvoh- 
8ter  Railway  Compamyy  231 

12.  The  Court  will  not  interfere 
under  the  Winding-up  Acts,  where 
there  are  judicial  grounds  for  holding 
it  not  expedient  to  do  so.  A  Joint- 
gtockBanking  Company,  established  in 
India,  having  correspondents  and  lia- 
bilities in  this  country,  suspended  pay- 
ment in  India,  and  proceedings  had 
been  taken  there  by  arrangement 
between  certain  shareholders  in  the 
Company  and  some  of  the  creditors, 
in  pursuance  of  which  others  of  the 
shareholders  were  sued,  who  refused  to 
contribute  to  the  payment  of  the  debts 
according  to  an  assessment  unequally 
made.  A  shareholder  who  was  thus 
sued  petitioned  to  hay  e  the  affidrs  of  the 
Company  wound  up  under  the  Wind- 
ing-up Acts;  but  the  Court,  presuming 
on  the  whole  against  the  expediency  of 
its  interfering,  declined  to  make  the  or- 
der, leaving  <£oseconcemedto  their  or^ 
dinary  remedies.  J^d;^)arte  Waiaon^Be 
Bank  of  CaLcuUOy  253 

13.  This  Court  will  make  the  usual 
order  for  winding-up  the  afEairs  of  a 
Company  on  the  petition  of  a  plaintiff 
in  a  suit  against  the  directors  for  a  si- 
milar object,  without  requiring  the 
petitioner  to  pay  the  costs  of  the  suit, 
leaving  the  question  of  the  costs  of  the 
suit  to  be  considered  in  the  suit.  Ex 
parte — ,  Be  BastemeBUwmen  Co,  265 

14.  Where  the  circumstances  of 
the  case  rendered  it  doubtful  whether 
there  ever  had  been  such  a  Company 
as  that  sou^t  to  be  wound  up,  the 
Court  referred  it  to  the  Master,  to  in-* 
quire  whether  the  alleged  CompaAy 
ev£r  existed;  and  if  it  had  existed, 
whether  it  was  proper  that  it  should 
be  wound  up.  Be  Norlh  We9tem 
Trttnk  Company,  266 


15.  A  petitionerfor  the  usual  wind- 
ing up  order,  described  in  his  petition 
as  of  a  place  out  of  the  jurisdiction  of 
the  Court,  was  ordered,  on  the  sug- 
gestion of  the  respondent,  to  give  se- 
curity for  costs,  as  a  preliminary  con- 
dition to  hearing  the  petition. 

Proceedings  had  been  taken  in 
Scotland  against  a  member  of  a  Joint- 
stock  Company,  in  respect  of  liability 
of  the  partner^p : — ffeld,  a  proper 
case  for  winding  up  the  Company  on 
his  petition.  ExparteLaUa,  BeBoycU 
Bank  o/Austrtdia,  18G 

Prctcttee. 

16.  The  Master  has  jurisdiction  to 
order  substituted  service  of  an  order 
upon  a  contributory  for  payment  of 
acaU. 

Form  of  such  an  order.  Ellis^s  0066, 
Be  KoUmann*6  Baikoay  Itocomotive 
and  Carriage  Improvement  Company, 

172 

17.  In  cases  in  which  the  Joint- 
Stock  Companies  Winding-up  Act 
(1848)  requires  service  of  the  peti- 
tion for  winding  up  a  Company  upon 
an  officer  or  member,  there  must^  in 
general,  be  actual  service;  and  an  ap- 
pearance by  counsel  to  consent^  at 
the  hearing,  is  not  sufficient.  Be 
Tring,  Beading,  and  Baamgstoke 
Bailujay  Company,  10 

18.  Service  of  petition  for  wind- 
ing up  Company  on  its  solicitor,  not 
sufficient  within  10th  section  of  Act. 
Ex  parte  Dale,  Be  Trent  Valley  and 
Chester  and  Holyhead  Continuation 
Bailtvay  Company,  11 

19.  Formal  service  of  a  petition  for 
winding  up  a  Company  upon  a  secre- 
taiy,  Held  not  requisite,  where  the 
secretaiy  was  {Hresent  when  the  pre- 
sentation of  the  petition  was  ag^ed 
to,  and  appeared  by  counsel  to  con- 
sent to  it  at  the  h^uring.  Ex  parte 
WoUaey,  Be  Great  Weetem  Bailway 
Company  of  Bengal,  101 
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20.  A  i)etition  to  discharge  a  wind- 
ing-up order  must  be  served  on  the 
interim  manager,  if  one  has  been  ap- 
pointed. Ex  parte  Coleinau,  lie  Cam- 
brian Junction  Railway  Company, 

139 

21.  The  affidavit  of  service  of  a 
petition  to  wind  up  a  Company  un- 
der the  Winding-up  Acts  must  state 
or  shew  that  the  person  on  Whom  it 
has  been  served  is  a  member,  officer, 
or  servant  of  the  Company;  and  it  is 
not  sufficient  to  state  that  he  is  a 
member  of  the  provisional  commit- 
tee. Re  Lcnidmi  arid  Dublin. Ap- 
proanmalion  Railway  Company^  208 

Miscdlaneoua. 

22.  The  sharebrokers  of  a  provision- 
ally-regintered  Company,  who  were 
also  holders  of  shares,  and  had  signed 
the  Company's  deeds,  borrowed  of  the 
directors  part  of  the  Company's  monies, 
to  enable  them  to  complete  a  large 
purchase  of  shares  in  the  market,  and 
deposited  as  a  security  the  purchased 
shares  and  some  of  their  original 
shares: — Ildd,  that  the  monies  bor- 
rowed were  not  due  firom  them  as 
members  and  contributories  of  the 
Company,  so  as  to  authorise  the  Mas- 
ter summarily  to  order  them,  in  that 
character,  to  pay  the  amount  imder 
the  66th  section  of  the  Joint-stock 
Companies  Winding-up  Act,  1848. 
Coo^a  case,  Re  Tritig,  Readhig,  and 
Baaingstoke  Railway  dmipany,    180 

23.  The  28th  section  of  the  Joint- 
stock  Companies  Winding-up  Act. 
1848,  providing  that,  immediately 
after  the  apix)intment  of  an  official 
manager,  the  Master  shall  direct  that 
all  deeds,  &c.,  belonging  to  the  Com- 
pany shall  be  delivered  up  by  every 
person  in  whose  custody  they  may  be, 
only  authorises  the  Master  to  msike  a 
general  order,  and  does  not  empower 
him  to  make,  ex  parte,  an  order  di- 
rected to  a  particular  mdividual  to 


deliver  up  documents  in  his  custody. 
FelTs  case,  Re  Warwick  and  Warceaier 
Railway  Company,  170 

24.  A  plaintiff  in  an  action  at  law 
against  a  member  of  a  Joint-stock 
Company  for  goods  supplied  to  the 
Company,  was  stayed  by  a  Judge  at 
Chambers,  at  the  instance  of  the  de- 
fendant, after  an  order  had  been  made 
to  wind  up  the  Company  under  the 
Winding-up  Act,  until  after  proof  of 
the  debt  should  be  made  before  the 
Master.  The  plaintiff  at  law  then 
went  in  before  the  Master,  who  dis- 
allowed the  proof  The  Court  on  mo- 
tion gave  the  plaintiff  at  law  leave  to 
take  or  prosecute  such  proceedings  at 
law  as  he  might  be  advised.  Armr 
strong^ a  caae.  Re  Paient  Elaatic  Fava- 
ment    and   Kamptulicon    Company, 

140 

2o.  It  was  stated  on  behalf  of  the 
official  manager,  that  the  assignees 
of  a  bankrupt  contributory  had  made 
such  payments  in  respect  of  shares 
held  by  the  bankrupt  as  would  render 
the  assignees  personally  liable  as  con- 
tributories, and  that  this  would  s;p- 
pear  by  the  accounts  signed  by  the 
assignees,  and  appearing  u)K>n  the 
bankruptcy  proceedings.  The  Com- 
missioner acting  in  the  bankruptcy 
declined  permitting  the  Eegistrar  to 
attend  with  the  proceedings  to  verify 
this  statement.  The  official  manager 
then  summoned  before  the  Master 
the  surviving  assignee,  who  stated, 
that  he  coidd  not,  without  inspecting 
the  proceedings,  say  whether  he  had 
signed  such  accounts;  and  that  he 
believed  that  he  had  no  right  to  in- 
spect them  for  the  purpose  of  enabling 
him  to  answer  the  question.  Hir 
examination  was  adjourned,  to  enable 
him  to  apply  for  leave  to  inspect 
them ;  but,  on  his  again  appearinj^ 
he  had  not  done  so : — Held,  that  his 
answers  were  unsatis&ctory ;  and  aem- 
hie,  that  they  rendered  him  liable  to 
be  committed  uuder  the  12  &  13  Vict 
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WITNESS. 
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c.  108,  8.  19.      SUme'a  ease,  Ee  Ger- 
man Mining  Company,  120 

26.  Where  a  winding-up  order  had 
been  obtained  by  a  petitioner,  who 
abandoned  it,  upon  a  compromi>ie 
with  the  directors,  before  carrying  it 
into  the  Master's  office,  the  Court 
gave  the  prosecution  of  the  order  to 
a  second  petitioner;  and  on  the  death 
of  such  second  petitioner  before  he 
had  taken  any  further  step  in  the 
matter,  the  Court,  upon  an  ex  parte 
motion,  gave  the  carriage  of  the  order 
to  another  shareholder.  Ux  parte 
Baker,  Re  Lame,  Bdfaat,  andBaUy- 
mena  RaUway  Company,  242 

27.  The  directors  of  a  provisionally- 
registered  Bailway  Company  paid  to 
soUcitors  employed  by  the  Company 
a  sum  of  money  in  respect  of  their 
bill  of  costs,  which  was  not  then  deli- 
vered, and  which,  when  delivered,  fell 
short  of  the  sum  paid  The  balance 
was  claimed  by  the  assignees  of  an- 
other solicitor,  who  had  acted  jointly 
with  the  former,  in  respect  of  certain 
extra  costs  not  included  in  the  bill; 
and  the  iirst-mentioned  solicitors  also 
claimed  a  lien  in  respect  of  subsequent 
costs: — Hdd,  irrespectively  of  these 
claims,  that  the  balance  was  not  in  the 
hands  of  the  solicitors  as  "  agents  or 
trustees'*  for  the  Company,  so  as  to 
give  jurisdiction  to  the  Master,  under 
the  66th  section  of  the  Winding-up 
Act  of  1848,  to  direct  it  to  be  paid  to 
the  official  manager.  HoUingsworthUs 
case,  Re  Direct  London  and  Exeter 
RaUway  Company,  102 

28.  An  order  had  been  made  to 
wind  up  a  Company,  but  no  person 
had  been  placed  on  the  list  of  contribu- 
tories,  and  no  creditor  had  made  any 
claim.  On  the  application  of  directors 


(who  were  the  holders  of  6490  out  of 
7325  shares),  the  consent  of  the  offi- 
cial manager  and  original  petitioner,, 
and  evidence  that  the  remaining 
shares  could  not  be  heard  of,  and  that 
the  petitiouei*s  had  paid,  in  respect  of 
liabilities  of  the  Company,  more  than 
the  amount  of  the  assets  in  the  hands 
of  the  official  manager,  the  Court  or- 
dered that  amoimt  to  be  paid  to  the 
]>etitioners  on  their  undertaking  to 
account  for  it,  and  stayed  all  proceed- 
ings under  the  winding-up  order.  Re 
Worcester,  Tefnhury,  and  Lvdlov)  Rail- 
way Company f  189 
29.  Leave  given  to  a  person  to  dis- 
pute his  liability  to  be  placed  on  the 
list  of  contributories,  after  he  had  (act- 
ing under  wrong  advice  as  to  the  law) 
suuSered  the  time  appointed  for  that 
purpose  by  the  Master  to  elapse. 
HolCa  case,  Re  Liverpool  and  Man- 
chester Saw  Mills  and  Timber  Joint- 
stock  Company,  99 

See  CoNTMBUTORY. 

Proof,  1, 

WITNESS. 

Where  it  appeared  upon  affidavit 
thrt  a  material  witness  was  going 
abroad,  an  order  was  made  upon  mo- 
tion that  the  defendant  should  be  at 
liberty  to  examine  him  de  bene  esse; 
and  it  was  held  not  to  be  necessary 
that  the  affidavits  should  disclose  the 
points  to  which  it  was  proposed  to  ex- 
amine the  witness,  or  that  he  was  the 
only  witness  who  could  give  evidence 
on  the  points.     Grrove  v.  Young,  397 

See  Evidence,  3. 

WmDiNG-up  Acts,  25. 


END  OF  VOL.  III. 


W.  H.  cox,  PRINTER,  GRBAT  QURBN  8TREBT, 
LINCOLN  '8-IN  N-FIKLIMk 


c  <i  ''^n 


/' 


'/I 


/^ 


^ 


a  bios  ObS  771i  237 


